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(a) Mr Justice Johnson was absent, from indisposition, during the whole 
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(6) Mr Justice Duvall was prevented attending the court until some time 
after the commencement of the term. 


(c) Henry Ashton, Esq., Marshal, died during the term. 























SUPREME COURT OF THE UNITED STATES. 


ORDERS OF COURT. 


February 19th, 1834.—On the opening of the Court, the 
Hon. B. F. Butler, Attorney-General of the United States, thus 
addressed the Court : 

“ Your honours are probably aware that the same sad event 
which yesterday occasioned the untimely adjournment of the 
court, was immediately followed by a special meeting of the 
bar. 

“I have been charged by that meeting with the duty of 
bringing its proceedings to the notice of the court, and with 
your permission will now read them.” 

Mr Chief Justice Marshall assenting, the Attorney-general 
then read said proceedings ; and thus resumed : 

“The court will have perceived from the paper which has 
been read, that the duty of commemorating, in a formal dis- 
course, the professional character and virtues of Mr Wirt, has 
been specially assigned to a distinguished member of this bar. 
Were it not for this becoming and appropriate arrangement, I 
might be tempted to give utterance to my high admiration of 
the talents, attainments and virtues of our illustrious brother, 
and to the sorrow with which, in common with every other 
member of the bar, I mourn over his rem@ rom this scene 
of his usefulness and fame. Such an attempt, however, would 
be an indelicate, if not an improper encroachment upon a 
province which now belongs exclusively to another. And it 
therefore only remains that I should ask, in the name of the 














vi ORDERS OF COURT. 


assembled bar; and in reference to such a man ‘as William 
Wirt, I feel that I thay add, in the name of the whole legal 
profession of our extended country ; that this humble tribute to 
ability and worth, this faint but sincere expression of deep regret, 
be incorporated in the records of this court.” 

To which Mr Chief Justice Marshall thus replied : 

“The court. received intelligence of the afflicting event 
which has produced the meeting of the bar and the applica- 
tion just made, with those emotions it was but too well calcu- 
lated to excite. I am sure I utter the sentiments of all my 
brethren, when I say we participate sincerely in the feelings 
expressed from the bar. We too, gentlemen, have sustained-a 
loss it will be difficult, if not impossible, to repair. In perform- 
ing the arduous duties assigned to us, we have been long aided 
by the diligent research and lucid reasoning of him whose loss 
we unite with you in deploring. We too, gentlemen, in com- 
mon with you, have lost the estimable friend in the powerful 
advocate. 

** Most readily do we assent to the motion which has been 
made.” , 

Whereupon it is ordered by the court that the following 
entry be made in the minutes, viz. 

“It having been announced that Mr Wittiam Wirt, a 
gentleman of this bar, highly distinguished for his learning and 
talents, departed this life yesterday in this city: resolved, that 
the resolutions now offered by the attorney-general on the part 
of the gentlemen ofthe bar, be placed on the records of this 
court. 

“ Resolved, that the judges of this court will wear the usual 
badge ef mourning during the residue of the term, in token of 
their respect and regard for the memory of the deceased, and 
of their deep sense of this afflicting event.” 

And it is further ordered, that the said proceedings-of the 
bar and officers be spread upon the records of this court, which 
are entered accordingly as follows: 

“‘ At a meeting of the gentlemen of the bar of the supreme 
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court of the United States, and of the officerg of the court, at the 
court room in the capitol, on Tuesday the™8th February, the 
Hon. B. F. Butler, attorney-general of the United States, was 
called to the chair, and the Hon. John Sergeant was appointed 
secretary: whereupon Mr Webster rose and submitted the fol- 
lowing resolutions, which were read and unanimously adopted, 
viz. 

* Resolved, that the members of this bar feel, with deep sen- 
sibility, the loss which the profession and the country have sus- 
tained in the death Of Witt1am Wirt, a member of this bar, 
and heretofore, for many years, attorney-general of the United 
States. 

“ Resolved, that we cherish the highest respect for the pro- 
fessional learning of the deceased, for his varied talent and 
ability, for the purity and uprightness of his professional life, 
and for the amiable and excellent qualities which belonged to 
him as a man. 

“ Resolved, that to testify these sentiments, we will wear the 
usual badge of mourning for the residue of the term. — 

* Resolved, that a committee be appointed to offer to his be- 
reaved and afflicted family the condolence and sympathy of 
his brethren of the bar, and to request that he may be interred 
in the city of Washington; and that his professional brethren 
be permitted to raise a suitable monument to his memory. 

** Resolved, that Mr Southard be requested to pronounce a 
discourse before the bar, upon the professional character and 
virtues of Mr Wirt ; at such time, during the present term, as 
may suit his convenience. 

“ Resolved, that the attorney-general do move the court that 
these resolutions be entered on the minutes of their proceed- 
ings.” 


March 14th, 1834.—Orperep, That the original opinions of 
the court delivered to the reporter be filed in the office of the 
clerk of the court for preservation; as soon as the volume of 


the reports for the term at which they are delivered shall be 
published. 
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Water DUNN ET AL., APPELLANTS v. Henry CLARKE EFT AL. 


Jurisdiction. The complainants filed their bill in the circuit court of Ohio, 
praying for an injunction to a judgment in an ejectment, and for a convey- 
ance of the premises. All the complainants were residents in the state of 
Ohio, and so were the defendants. The judgment was obtained in the cir- 
cuit court by G., a citizen of Virginia, and the defendant Clarke holds the 
land recovered under the will of G. in trust. 

No doubt is entertained that jurisdiction may be sustained, so far as to stay 
execution at law against D. He is the representative of Graham, and 
although he is a citizen of Ohio, yet this fact, under the circumstances, will 
not deprive this court of an equitable control over the judgment. But be- 
yond this, the decree of this court cannot extend. 

Of the action at law, the circuit court had jurisdiction, and no change in the 
residence or condition of the parties can take away a jurisdiction which has 
once attached. If G. had lived, the circuit court might have issued an in- 
junction to his.judgment at law without a personal service of process, 
except on his counsel ; and as D. is his representative, the court may do the 
same thing, as against him. The injunction bill is not considered an origi- 
na! bill between the same parties, as at law: but, if other parties are made 
in the bill, and different interests involved, it must be considered, to that 
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[Dunn et al. v. Clarke et al.] 


extent at least, an original bill; and the jurisdiction of the circuit court 
must depend upon the citizenship of the parties. 

Several persons are made defendants who were not parties or privies to the 
suit at law, and no jurisciction as to them can be exercised, by this or the 
circuit court. But as there appear to be matters of equity in the case, 
which may be investigated by a state court; it would be reasonable and 
just to stay all proceedings on the judgment until the complainants shall 
have time to seek relief from a state court. 


APPEAL from the circuit court of the United States for the 
district of Ohio. 

This case was submitted to the court as a question whether 
the court had jurisdiction in the same; and was also argued at 
large upon the merits and the law, by Mr Stanberry and Mr 
Ewing, for the appellants; and by Mr Corwin, for the appel- 
lees. 

The only question decided by the court was upon the juris- 
diction ; and the arguments on the law and facts of the case 
are therefore, necessarily, omitted. 


Mr Justice M’Lean delivered the opinion of the Court. 

This suit was brought into this court, by an appeal from the 
decree of the circuit court of the United States, for the district 
of Ohio. 

The complainants in the court below filed their bill praying 
for an injunction to a judgment recovered against them in an 
action of ejectment, and to obtain a decree for a conveyance of 
the land in controversy. All the complainants are residents of 
the state of Ohio, and so are the defendants. 

The judgment at law was obtained by Graham, a citizen of 
Virginia, but who has since deceased ; and the defendant, Wal- 
ter Dunn, holds the land recovered, in trust, under the will of 
Graham. 

On this state of facts a question is raised, whether this court 
have jurisdiction of the cause. This question seems not to 
have been made in the circuit court. 

No doubt is entertained by the court, that jurisdiction of the 
case may be sustained, so far as to stay execution on the judg- 
ment at law against Dunn. He is the representative of Gra- 
ham ; and although he is a citizen of Ohio, yet this fact, under 
the circumstances, will not deprive this court of an equitable 
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{Dunn et al. v. Clarke et al.] 
control over the judgment. But beyond this, the decree of 
this court cannot extend. 

Of the action at law, the circuit court had jurisdiction; and 
no change in the residence or condition of the parties can take 
away a jurisdiction which has once attached. If Graham had 
lived, the circuit court might have issued an injunction to his 
judgment at law, without a personal service of process, except 
on his counsel; and as Dunn is his representative, the court 
may do the same thing, as against him. The injunction bill 
is not considered an original bill between the same parties,.as 
at law: but, if other parties are made in the bill, and different 
interests involved, it must be considered, to that extent at least, 
an original bill; and the jurisdiction of the circuit court must 
depend upon the citizenship of the parties. 

In the present case, several persons are made defendants 
who were not parties or privies to the suit at law, and no juris- 
diction as to them can be exercised, by this or the circuit court. 
But, as there appear to be matters of equity in the case, which 
may be investigated by a state court, this court think it would 
be reasonable and just to stay all proceedings on the judgment, 
until the complainants shall have time to seek relief from a 
state court. And the court direct that all proceedings be 
thus stayed, and that the decree of the circuit court be modi- 
fied so as to conform to this view of the case. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Ohio, and was argued by counsel; on consideration 
whereof, it is the opinion of this court, that in the present case 
several persons are made defendants who were not parties or 
privies to the suit at law, and that no jurisdiction can be exer- 
cised by this or the circuit court; but as there appear to be 
matters of equity in the case, which may be investigated by a 
state court, this court think it would be reasonable and just to 
stay all proceedings on the judgment until the complainants 
shall have time to seek relief from a state court, and they so 
order and decree. And the court further order that the decree 


of the circuit court be reformed so as to conform to the opinion 
of this court. - 
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Joun STRATTON, APPELLANT V. LEonarRD Jarvis anv C. H. H. 
BRowN, APPELLEES. 


A libel was filed in the district court of Maryland, for a salvage service per- 
formed by the libellant, the master and owner of the sloop Liberty, and by 
his crew, in saving certain goods and merchandizes on board of the brig 
Spark, while aground on the bar at Thomas’s Point in the Chesapeake 
Bay. The goods were owned by a number of persons, in several and dis- 
tinct rights; and a general claim and answer was interposed in behalf of 
all of them, by Jarvis and Brown (the owners of a part of them) ; without 
naming who, in particular, the owners were, or distinguishing their separate 
proprietary interests. 

This proceeding was doubtless irregular in both respects. Jarvis and Brown 
had no authority merely as co-shippers to interpose any claim for other 
shippers with whom they had no privity of interest or consignment: and 
several claims should have been interposed by the several owners, or by 
other persons authorized to act for them in the premises ; each intervening 
in his own name for his proprietary interest, and specifying it. If any 
owner should not appear to claim any particular parcel of the property, the 
habit of courts of admiralty is, to retain such property, or its proceeds, after 
deducting the salvage, until a claim is made, or a year and a day have 
elapsed from the time of the institution of the proceedings. And when 
separate claims are interposed, although the libel is joint against the whole 
property, each claim is treated as a distinct and independent proceeding, in 
the nature of a several suit, upon which there may bea several independent 
hearing, decree andappeal. This is very familiar in practice in prize causes 
and seizures in rem for forfeitures; and is equally applicable to all other 
proceedings in rem, whenever there are distinct and independent claimants, 

The district court decreed a salvage of one-fifth of the gross proceeds of the 
sales of the goods and merchandizes, and directed the same to be sold 
accordingly. The salvage thus decreed was afterwards ascertained, upon 
the sales, to be, in the aggregate, two thousand seven hundred and twenty- 
eight dollars and thirty-eight cents; but no formal apportionment thereof 
was made. From this decree an appeal was interposed in behalf of all the 
owners of the goods and merchandizes to the circuit court; but no appeal 
was interposed by the libellant. The consequence is, that the decree of 
the district court is conclusive upon him as to the amount of salvage in his 
favour. He cannot, in the appellate court, claim any thing beyond that 
amount; since he has not, by any appeal on his part, controverted its 
sufficiency. 

Although no apportionment of the salvage among the various claimants was 
formally directed to be made by any interlocutory order of the district court, 
an apportionment appears to have been in fact made under its authority. 
A schedule is found in the record containing the names of all the owners 
and claimants, the gross sales of their property, and the amount of salvage 
apportioned upon each of them respectively. By this schedule the highest 
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salvage chargeable on any distinct claimant is nine hundred and six dollars 
and seventeen cents, and the lowest forty-seven dollars and sixty cents, the 
latter sum being below the amount for which an appeal by the act of 3d of 
March 1803, ch. 93, is allowed from a decree of the district court in admi- 
ralty and maritime causes. 

In the appeal here, as in that from the district court, the case of each claim- 
ant having a separate interest, must be treated as a separate appeal, pro 
interesse suo, from the decree, so far as it regards that interest: and the 
salvage chargeable on him constitutes the whole matter in dispute between 
him and the libellants: with the fate of the other claims, however disposed 
of, he has and can have nothing to do. It is true that the salvage service 
was in one sense entire: but it certainly cannot be deemed entire for the 
purpose of founding a right against all the claimants jointly, so as to make 
them all jointly responsible for the whole salvage. On the contrary, each 
claimant is responsible only for the salvage properly due, and chargeable 
on the gross proceeds or sales of his own property, pro rata. It would 
otherwise follow that the property of one claimant might be made charge- 
able with the payment of the whole salvage; which would be against the 
clearest principles of law on this subject. The district and circuit courts 
manifestly acted upon this view of the matter; and their decrees would be 
utterly unintelligible upon any other. Their decrees, respectively, in giv- 
ing a certain proportion of the gross sales must necessarily apportion that 
amount pro rata upon the whole proceeds, according to the distinctinterests 
of each claimant. This court has no jurisdiction to entertain the present 
appeal in regard to any of the claimants, and the cause must for this reason 
be dismissed. The district court, as a court of original jurisdiction, has 
general jurisdiction of all causes of admiralty and maritime jurisdiction ; 
without reference to the sum or value of the matter in controversy. But 
the appellate jurisdiction of this court and of the circuit courts, depends 


upon the sum or value of the matter in dispute between the parties, having 
independent interests. 


AN appeal from the circuit court of the United States for the 
district of Maryland. 

In the district court of the United States for the district of 
Maryland, a libel was filed by the appellant for salvage, against 
several packages of merchandize of the invoice value of thir- 
teen thousand six hundred and forty-one dollars and ninety- 
five cents, the property of fifteen consignees, alleged to have 
been saved from the brig Spark in the Chesapeake Bay; the 
vessel having been on a voyage from New York to Baltimore, 
and having struck on Thomas’s Point in the bay, on the 11th 
of March 1831. 

The libellant was master of the sloop Liberty, a small ves- 
sel which took from the Spark the merchandize stated. to have 
been saved; he having been employed for the purpose in An- 
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napolis, by the master of the Spark, who, after she was on 
shore, went there to obtain vessels in which to discharge the 
cargo. 

The libel alleged that the contract under which the Liberty 
was employed for a stipulated compensation, was rescinded by 
the owners of the Spark, who had repaired to her from Balti- 
more after hearing of her misfortune; they declaring they 
would not be responsible for the payment of the sum stipulated, 
but that they “abandoned the goods ;” and the claim for hire 
having thus been converted into a case of salvage. 

The answer of the appellees, the owners of the merchan- 
dize, denied the claim of the libellant to salvage, and relied 
upon the agreement for a stipulated compensation as fixed upon 
by the captain of the Spark, the amount of which was offered 
to be paid to the libellant, and was by him refused. 

The answer also denied that the cargo of the Spark was in 
danger of loss; and that services of a meritorious character, 
upon which a claim for salvage would rest, had been per- 
formed by the libellant. 

The district court allowed, as a salvage, twenty per cent; 
which, on appeal by the appellees, the circuit court reduced to 
five per cent, on the gross proceeds of the goods; from which 
decree of the circuit court the libellant appealed. 

In the circuit court the following agreement was entered 
into : 

* List of owners.—Patterson & Duncan, J. B. Danforth, 
Chamberlin & Caldwell, William B. Keys & Co., Baltzell & 
Davidson, Mummey & Meredith, John Armstrong & Son, 
William M. Ellicott & Co., Sacket & Shannon, Baltzell & 
Dalrymple, Peabody, Riggs & Co., Bancroft & Peck, Lawrence 
& Anderson, 8S. & J. B. Ford, Jarvis & Brown.” 

“ List of consignees.—Joseph Taylor & Son, John T. Barr, 
B. & Davidson, M. & Meredith, C. F. Pochon & Co., Ellicott 
& Co., S. & Shannon, B. & D., N. F. Williams, P. R. & Co. 
B. & Peck, E., Eichelberger & Co., Talbot Jones & Co., 
H. & W. Crawford, J. & B., Morrison and Egerton.” 

“It is agreed that separate appeals be filed in this case for 
each of the owners, as specified in the foregoing list, and that 
the cause be considered and treated as if such separate appeals 
were filed, and that none of the appellants shall have any pri- 
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vileges or advantages which would not appertain to them if 
such appeal were a separate one. 

“Signed by the proctors of the respondents and appellants. 

* Nov. 18, 1831.” 

The salvage was apportioned among the owners of the pro- 
perty saved as follows: 








Owners. Consignees. of goods of 
saved salvage 
Patterson & Duncan Joseph Taylor & Son $493 12) 98 62 
J. B. Danforth Same 357 82 71 56 
Chamberlin & Caldwell | Same 400 00 80 00 
Wm. B. Keys & Co. John T. Barr 1471 65) 294 33 
Baltzell & Davidson B. & Davidson 757 42) 151 48 
Mummey & Meredith | M. & M. 361 60 72 32 
John Armstrong & Son | C. F. Pochon & Co. 238 00 47 60 
Wm. M. Ellicott & Co. | Wm. M. E. & Co. 862 36) 172 47 
Sackett & Shannon 8. &S. 501 60} 100 32 
Baltzell & Dalrymple B. & D. 2,000 00; 400 00 
Peabody, Riggs & Co. | P., R. & Co. 409 50} 81 00 
Bancroft & Peck B. & P. 360 19 72 04 
Lawrence & Anderson | Erskine, Eichelberger & Co. 424 85 ~ et 
8. & J. B. Ford H. & W. Crawfo 473 00; 94 60 
Jarvis & Brown J.&B 4,530 84) 906 17 














$13,641 95|$2,728 38 


The case was argued by Mr Wirt, for the appellant; and 
by Mr Mayer, for the appellees. 

As the court gave no opinion on ini point but that of 
jurisdiction, the argument upon the merits, and on other ques- 
tions presented by the counsel, are omitted. 


Mr Mayer, for the appellees, contended, that the supreme 
court had not jurisdiction in the case, as the sum in contro- 
versy was not sufficient to authorize an appeal from the circuit 
court to this court. 

The property saved consisted of merchandize in separate 
parcels, belonging to different consignees. But one parcel ex- 
ceeded two thousand dollars in value. 

By the agreement of the counsel the appeals were to be 
separate ; and the case rests upon the principles decided by this 
court in the case of The Warren, 6 Peters, 143. The interests 
of the owners of the merchandize were not consolidated. . The 
consolidation, by the general decree, is unimportant. 
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As to the single parcel of goods exceeding two thousand 
dollars in value, the inquiry is not what was the value of the 
goods, but what amount of salvage should be allowed. The 
claim of the libellant is not presented to this court beyond the 
salvage on all the goods saved, as given by the district court; 
and that amounted to but eight hundred dollars. 

Although the case may stand before this court de novo, yet 
this relates only to the matter in the district court, from the 
decree of which court the libellant did not appeal. 


Mr Witt, in reply, contended, that in a case of salvage, it 
never had been decided that the separate interests and rights 
of the owners of the property saved would be looked into. 

The saving is an aggregate conjoint act; and the amount of 
the whole goods saved, all of which are subjected to salvage, 
should regulate the jurisdiction. In any other view, a large 
cargo might be so split up into different ownerships, as even 
to take away the jurisdiction of the district court. 

The decree of the district and circuit courts was for a gross 
sum to be paid out of the total amount of the cargo; thus both 
courts took jurisdiction over the whole property saved, as an 
amount in gross, which was far beyond the sum required to 
give jurisdiction. The agreement in the circuit court has no 
action on the appeal from that court: nor does the case of the 
Warren apply, as there the amount claimed by each of the 
parties was fixed by the decree of the court below. 


Mr Justice Story delivered the opinion of the Court. 

This is the case of a libel for a salvage service performed by 
the libellant, the master and owner of the sloop Liberty, and by 
his crew; in saving certain goods and merchandizes on board of 
the brig Spark while aground on the bar at Thomas’s Point in 
the Chesapeake Bay. The goods were owned by a number of 
persons, in several and distinct rights ; and a general claim and 
answer was interposed in behalf of all of them by Jarvis and 
Brown (the owners of a part of them) ; without naming who in 
particular the owners were, or distinguishing their separate pro- 
ptietary interests. This proceeding was doubtless irregular in 
both respects. Jarvis and Brown had no authority merely as 
co-shippers to interpose any claim for other shippers with 
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whom they had no privity of interest or consignment: and 
several claims should have been interposed by the several own- 
ers, or by other persons authorized to act for them in the pre- 
mises, each intervening, in his own name, for his proprietary 
interest, and specifying it. If any owner should not appear to 
claim any particular parcel of the property, the habit of courts 
of admiralty is, to retain such property, or its proceeds, after 
deducting the salvage, until a claim is made, or a year anda 
day have elapsed from the time of the institution of the proceed- 
ings. And when separate claims are interposed, although the 
libel is joint against the whole property, each claim is treated 
as a distinct and independent proceeding, in the nature of a 
several suit; upon which there may be a several independent 
hearing, decree and appeal. This is very familiar in prac- 
tice in prize causes and seizures in rem for forfeitures; and is 
equally applicable to all other proceedings in rem, whenever 
there are distinct and independent claimants. The irregular- 
ity (such as it is) in the present case, is however of no impor- 
tance; as the parties, by their agreement of record, have agreed 
that separate appeals should be filed from the decree of the 
district court for each of the owners, as specified in a list sub- 
joined thereto, and that the cause should be considered and 
treated as if such separate appeals were filed, and that none 
of the appellants should have any privileges or advantages 
which would not appertain to them if such appeal were a sepa- 
rate one. This agreement, in legal effect, creates the very 
severance which the original claim and answer ought to have 
propounded in due form. . 

At the trial, in the district court, upon the allegations and 
proofs in the cause, there was no controversy as to the salvage 
service; and the case was reduced to the mere consideration of 
the amount to be awarded as salvage. The district court de- 
creed a salvage of one-fifth of the gross proceeds of the sales of 
the goods and merchandizes, and directed the same to be sold 
accordingly. The salvage thus decreed was afterwards ascer- 
tained upon the sales, to be in the aggregate two thousand 
seven hundred and twenty-eight dollars and thirty-eight cents ; 
but no formal apportionment thereof was made. From this de- 
cree an appeal was interposed in behalf of all the owners of the 
goods and merchandizes to the circuit court; but no appeal was 
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interposed by the libellant. The consequence is, that the decree 
ofthe district court is conclusive upon him as to the amount of 
salvage in his favour. He cannot, in the appellate court, claim 
any thing beyond that amount, since he has not, by any appeal 
on his part, controverted its sufficiency. Although no appor- 
tionment of the salvage among the various claimants was for- 
mally directed tobe made by any interlocutory order of the district 
court, an apportionment appears to have been in factmade under 
its authority. A schedule is found in the record containing 
the names of all the owners and claimants, the gross sales of 
their property, and the amount of salvage apportioned upon each 
of them respectively. By this schedule the highest salvage 
chargeable on any distinct claimant is nine hundred and six 
dollars and seventeen cents, and the lowest forty-seven dollars 
and sixty cents; the latter sum being below the amount for 
which an appeal by the act of the 3d of March 1803, ch. 93, is 
allowed from a decree of the district court in admiralty and mari- 
time causes. 

Upon an appeal, the circuit court reversed the decree of the 
district court, and awarded one-twentieth part (instead of one- 
fifth) of the gross sales as salvage ; and from this latter decree 
the libellant has appealed to this court. 

The first question is, whether this court has jurisdiction to 
entertain the appeal, the aggregate amount of the whole sal- 
vage exceeding the sum of two thousand dollars; but that 
which is due or payable by any distinct claimant being very 
far short of that sum. The argument in favour of the juris- 
diction is, that the salvage service is entire, and the decree is 
for a specified proportion or aliquot part of the whole of the 
gross sales; and therefore it is chargeable upon the proceeds as 
an entirety, and not upon the separate parcels thereof, according 
to the interests of the separate owners. We are of a different 
opinion. In the appeal here, as in that from the district court, 
the case of each claimant having a separate interest must be 
treated as a separate appeal, pro interesse suo, from the decree, 
so far as it regards that interest; and the salvage chargeable 
on him constitutes the whole matter in dispute between him 
and the libellant: with the fate of the other claims, however 
disposed of, he has and can have nothing todo. It is true that 
the salvage service was in one sense entire; but it certainly 
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cannot be deemed entire for the purpose of founding a right 
against all the claimants jointly, soas to make them all jointly 
responsible for the whole salvage. On the contrary, each 
claimant is responsible only for the salvage properly due, and 
chargeable on the gross proceeds or sales of his own property 
pro rata. It would otherwise follow that the property of one 
claimant might be made chargeable with the payment of the 
whole salvage, which would be against the clearest principles 
of law on this subject. The district and circuit courts mani- 
festly acted upon this view of the matter; and their decrees 
would be utterly unintelligible upon any other. Their decrees, 
respectively, in giving a certain proportion of the gross sales, 
must necessarily apportion that amount, pro rata, upon the whole 
proceeds, according to the distinct interests of each claimant. 
We are therefore of opinion, that we have no jurisdiction to 
entertain the present appeal in regard to any of the claimants; 
and the cause must for this reason be dismissed. The district 
court, as a court of original jurisdiction, has general jurisdiction 
of all causes of admiralty and maritime jurisdiction, without re- 
ference to the sum or value of the matter in controversy. But 
the appellate jurisdiction of this court and of the circuit courts, 
depends upon the sum or value of the matter in dispute between 
the parties, having independent interests. 
Appeal dismissed accordingly. 
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Bank OF THE METROPOLIS, PLAINTIFF IN ERROR V. WILLIAM 
JONES. 


In the case of the Bank of the United States v. Dunn, 6 Peters 51, this court 
decided that a subsequent indorser was not competent to prove facts which 
would tend to discharge the prior indorser from the responsibility of his in- 
dorsement. By the same rule, the drawer of the note is equally incompe- 
tent to prove facts which tend to discharge the indorser. 

The officers of the bank have no authority, as agents of the bank, to bind it by 
assurances which would release the parties to a note from their obligations. 

The principles of the case of the Bank of the United States v. Dunn, 6 Peters 
51, affirmed. 


IN error to the circuit court of the United States for the county 
of Washington, in the district of Columbia. 

This was an action on a promissory note, drawn by Betty 
H. Blake, executrix of J. H. Blake, for the sum of five thou- 
sand two hundred dollars, on the 27th of March 1822—in 
favour of the defendant, and by him indorsed to plaintiffs. 
The defendant pleaded non-assumpsit, and the statute of limi- 
tation. 

On the trial of the cause before the circuit court, the follow- 
ing bill of exceptions was signed. 

‘* Be it remembered, that on the trial of the above cause, 
the plaintiff, in order to sustain the issue, gave in evidence the 
following promissory note, on which the action was brought: 

“* Washington City, March 27, 1822. $5,200. Sixty days 
after date, I promise to pay to Dr William Jones, or order, five 
thousand two hundred dollars, for value received, negotiable 
at the Bank of the Metropolis. 

“ Betty H. Buake, 
“ Executrix of J. H. Blake. 

“16th May 1825. I do hereby admit that a part of the 
above note is due, and that I am bound to pay whatever bal- 
ance thereof is due, as far as I was originally bound as indorser. 

“ WitiiaM Jones.” 


Indorsed—* WiLi1aM Jones.” 
** And the defendant admitted the indorsement thereon, as 
well as the memorandum on the face thereof, to be in his hand 
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writing; and the plaintiff further proved that said note was 
regularly protested for non-payment, and notice thereof duly 
given to the defendant, and the defendant waived before the 
jury the defence upon the statute of limitation. 

‘“‘ Whereupon the defendant, to prove the issue on his part, 
under the plea of non-assumpsit, produced Mrs Betty H. Blake, 
the drawer of said note, to whom a release was executed by 
defendant, exonerating her from any responsibility for the costs 
in this suit, to the form of which release no objection was made. 
The plaintiff objected to the competency of Mrs Betty H. Blake 
to certify to any matters impeaching the original validity of 
the said note, or of said indorsement, but the court overruled 
the exception, and permitted the said witness to be sworn and 
examined.” 

The evidence of Mrs Blake was the following: “that, at 
the time of the death of her husband, Doctor James H. Blake, 
in the summer of 1819, there were several notes drawn by 
him running in said Bank of the Metropolis, and that said de- 
ceased was also indebted to other persons in various sums. 
That, when the notary came with one of said notes to procure 
payment from her, she, being the sole devisee and executrix 
of the last will and testament of said deceased, objected to a 
renewal. Witness sent to general Van Ness, who was at the 
time the president of the said Bank of the Metropolis, and 
whom her deceased husband, on his death bed, had recom- 
mended to her to consult. Witness informed him that she did 
not wish to renew the notes, but he advised her to amalga- 
mate the notes in bank. She informed him that she could not 
ask any one to indorse for her; that she would prefer having 
the property sold, and the debts paid. She never heard gene- 
ral Van Ness say any thing upon the subject of the indorse- 
ments by the defendant until long after they were made. Her 
conversation with general Van Ness was in relation to the in- 
dorsement by her son James; he was consulted by her as her 
confidential friend and adviser. He advised her against sell- 
ing the property, as it was very valuable and would increase 
daily in value: that witness had better procure some friend to 
indorse for her; that the security was so valuable the indorser 
would incur no responsibility. He suggested her son James 
as an indorser. She said he was not of age, and that she did 
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not wish him to commence the world incumbered with lia- 
bilities. He said it was immaterial; that the security was 
so valuable he could incur no risk. Under this impression, 
and in consequence of this conversation, she procured her son 
to indorse said note, and he continued on the note until he 
left Washington in the autumn of 1820: and she then men- 
tioned to Dr Jones, the defendant, what general Van Ness had 
advised and informed her; who, in consequence, became the 
indorser, and so continued upon the renewal of said notes, 
until the date of the note in question. She gave a deed of 
trust of certain property of James H. Blake, to secure the Me- 
tropolis Bank the amount of the note, which she has been 
advised she had no authority to give, because she was not 
authorized to give a preference to the Bank of the Metropolis 
over other creditors, and she has repeatedly mentioned this 
circumstance.” 

The counsel for the plaintiff moved the court to instruct the 
jury, that this evidence was incompetent upon the trial of the 
issue ; but the court overruled the motion; and instructed the 
jury that the evidence was competent and proper evidence for 
their consideration on the trial. 

To this overruling exception was taken, and the plaintiffs 
prosecuted this writ of error. 


The case was argued by Mr Coxe, for the plaintiff in error; 
no counsel appeared for the defendant. 


Mr Coxe submitted to the court that the principle of evi- 
dence involved in the case, was determined in the case of the 
Bank of the United States v. Dunn, 6 Peters 51. The whole 
question is, whether any testimony can be given by a party to 
a note to invalidate it. 


Mr Justice M’LEan delivered the opinion of the Court. 

This cause was brought into this court, by writ of error to 
the circuit court of Washington county, in the district of Co- 
lumbia. In that court an action was commenced by the Bank 
of the Metropolis against the defendant, on a promissory note 
drawn by Betty H. Blake, for the sum of five thousand two 
hundred dollars, dated the 27th of March 1822, payable in sixty 
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days, and negotiable at the Bank of the Metropolis, which note 
was indorsed by the defendant to the bank. 

The defendant pleaded non-assumpsit, and the statute of 
limitations; but on the trial waved the latter plea. 

The plaintiff proved the indorsement of the defendant, that 
the note was regularly protested for non payment, and due 
notice given. 

On the trial, Betty H. Blake, the drawer of the note, was 
offered as a witness, after the defendant had executed to her a 
release from any responsibility on account of the costs of the 
suit, and the court permitted her to be sworn. Among other 
things, this witness gave in evidence to the jury, “that 
at the timeof the death of her husband, Doctor James H. Blake, 
in the summer of 1819, there were several notes drawn by him 
running in the Bank of the Metropolis, and that he was also 
indebted to other persons in various sums. That when the 
notary came with one of said notes, to procure payment from 
her, she being the sole devisee and executrix of the last will 
and testament of said deceased, she objected to a renewal. 
Witness sent to general Van Ness, who was at the time the 
president of the Bank of the Metropolis, and whom her de- 
ceased husband, on his death bed, recommended her to consult. 
She informed him that she did not wish to renew the notes, 
but he advised her to amalgamate them in bank; that she in- 
formed him that she could not ask any one to indorse for her, 
and would prefer having the property sold and the debts paid. 
General Van Ness advised her against selling the property, as 
it was very valuable, and would increase daily in value, and 
that she had better procure some friend to indorse for her ; that 
the indorser would incur no responsibility, as the property was 
so valuable. In pursuance of this advice, she procured the in- 
dorsement of her son James, who was under age, and after- 
wards, when he had left the city of Washington, she procured 
the defendant to indorse for her, on stating to him the advice 
and information given to her by general Van Ness.” Where- 
upon the counsel for the plaintiffs moved the court to overrule 
said evidence, and to instruct the jury that it was incompetent 
upon the trial of the said issue; but the court refused to do so, 
and they instructed the jury that the said evidence was com- 
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petent and proper for their consideration, to which opinion and 
instructions of the court, a bill of exceptions was taken. 

The principle involved in this case, is substantially the same 
that was decided by this court in the case of the Bank of the 
United States v. Dunn, 6 Peters 51. In that case the court 
said, “it is a well settled principle, that no person who is a 
party to a negotiable instrument, shall be permitted, by his 
own testimony, to invalidate it.” And this doctrine is sus- 
tained by reason and authority. If an individual whose name 
appears upon the face of a negotiable instrument, either as 
drawer, indorser or acceptor, shall be a competent witness to 
prove facts or circumstances which lessen or destroy its value, 
before or at the time he gives it currency, the credit of com- 
mercial paper could not be sustained. The rule laid down in 
1 Term Rep. 296, on this subject is a sound one; and was sanc- 
tioned by this court in the case above cited. 

On the part of the defendant in error, it is contended, that the 
witness objected to was not the only witness in the case; and 
that her testimony was competent as far as it went. That 
the court were not called on to decide whether the facts stated 
by the witness were sufficient in law to discharge the defend- 
ant from his responsibility ; but whether they conduced to prove 
an imposition practised on him by the bank, which ought to 
discharge him. 

If the testimony of the witness impaired the obligation of the 
note, it was inadmissible under the rule stated; and that this 
was the tendency of the evidence, appears from the facts stated 
and the argument just noticed. In the case cited, of the Bank 
of the United States v. Dunn, this court decided that Carr, 
who was an indorser after Dunn, was not competent to prove 
facts which would tend to discharge Dunn from the responsi- 
bility of hisindorsement. And is it not clear, by the same rule, 
that in the case under consideration, the drawer of the note is 
equally incompetent to prove facts which tend to discharge the 
indorser ? 

In both cases the discharge of the indorser was urged on 
the ground that certain statements had been made by the offi- 
cers of the bank, which induced the indorser to sign the paper, 
under a belief that by doing so he incurred no responsibility. 
As the ground already stated is clear, it is unnecessary to add, 
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in this case, as was stated by the court in the case of Dunn, 
that the officers of the bank had no authority, as agents of the 
bank, to bind it by the assurances which they gave. 

The judgment-of the circuit court is reversed, and the cause 
remanded for further proceedings. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 
ordered and adjudged by this court, that the judgment of the 
said circuit court in this cause be, and the same is hereby 
reversed; and that this cause be, and the same is hereby re- 
manded to the said circuit court for further proceedings to be 
had therein, according to law and justice, and in conformity to 
the opinion of this court. 


VOL. VIII.—c 
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James ERwIN, APPELLANT v. Hueu M. Buake, APPELLEE. 


An attorney at law, in virtue of his general authority as such, is entitled to 
take out execution upon a judgment recovered by him for his client, and to 
procure a satisfaction thereof by a levy on lands or otherwise, and to receive 
the money due on the. execution; and thus to discharge the execution. 
And if the judgment debtor has a right to redeem the property sold under 
the execution within a particular period of time, by payment of the amount 
to the judgment creditor, who has become the purchaser of the property, 
there is certainly strong reason to contend that the attorney is implicitly 
authorized to receive the amount, and thus indirectly to discharge the lien 
on the land. At least, if (as is asserted at the bar) this be the common 
course of practice in the state of Tennessee, it will furnish an unequivocal 
sanction for such an act. 


APPEAL from the circuit court of the United States for West 
Tennessee. 

In the circuit court of West Tennessee Hugh M. Blake, the 
appellee, filed a bill on the equity side of the court against 
James Erwin, now the appellee, to enjoin further proceedings 
in an ejectment brought in that court by Erwin, and to compel 
him to convey the legal title of the property described in the 
ejectment, according to the provisions of an act of the assembly 
of Tennessee passed in 1820, which provides that “ it shall 
and may be lawful for any debtor, whose interest in any real 
estate may be sold, under execution, at any time within two 
years after such sale, on payment or tender thereof to the pur- 
chaser or purchasers, or on payment or tender thereof to any one 
claiming under such purchase, the principal money bid at such 
sale, with ten per cent interest per annum thereon, together 
with all such other lawful charges, if any there be, to redeem 
the interest that may have been sold; and upon payment or 
tender thereof as aforesaid, in such bank notes as are receivable 
on executions, it shall be the duty of the then claimant, to 
reconvey said interest to said debtor, but at the cost and charge 
of such debtor. 

The substance of the bill, answer and proofs, is stated in the 
decree of the circuit court, as follows: 

** The complainant set forth in the bill, that he was a citizen 
of the state of Tennessee, and that on the 3d day of September 
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1824, he was seised and possessed, in his own right, of a tract of 
land situate in Lincoln county, in said state, containing about 
three hundred und fifty acres, bounded on the south by the land 
of Robert Case, on the north by that of Robert Wilson, on the 
east by the land of Joel Cummins, and the west by the land of 
John Marr and John W. Blake ; that on the said 3dday of Sep- 
tember 1824, the same was sold by the proper officer, under an 
execution founded ona decree of the chancery court, held at Co- 
lumbia, rendered in favour of James Brittain, executor of the last 
will, &c. of Joseph Brittain deceased against complainant and 
others ; that said James Brittain became the purchaser of said 
tract of land at said sale, for the price of one hundred and sixty- 
two dollars, and received the sheriff’s deed therefor; that James 
Erwin, a citizen of the state of Louisiana, in the month of Sep- 
tember 1823, obtained a judgment against complainant and 
others, securities of one Brice M. Garner, for the sum of upwards 
of twelve hundred dollars: that, on the 21st of August 1826, 
one John P. M’Connell, having acquired an interest in said 
last mentioned judgment, in pursuance of an arrangement with 
said James Erwin, and for the benefit of himself and said Er- 
win, redeemed said tract of land from said James Brittain, by 
advancing the purchase money paid for the same by said Brit- 
tain, together with ten per cent interest thereon, and offered to 
credit said judgment of said Erwin, against complainant, the 
sum of one thousand dollars, under the provisions of an act of 
assembly of the state of Tennessee, passed in the year 1820; 
and, therefore, said James Brittain conveyed said tract of land 
to said Erwin. Said bill further set forth, that the complain- 
ant, with a view to avail himself of the privilege of redeeming 
said tract of land from said Erwin, did, before the expiration of 
the term of two years from the date of said sheriff sale, pay to 
James Fulton, the attorney and agent of said Erwin, twelve 
hundred and seventy-six dollars and seventy cents, including 
the amount advanced by said Erwin and M’Connell to said 
Brittain ; and also one thousand and ninety-four dollars and 
seventy cents of the said judgment of said Erwin against com- 
plainant, leaving a balance due on said judgment of two hun- 
dred and twenty-three dollars and fifty-five cents, which one 
Robert Dickson assumed to pay to said M’Connell, who was 
interested in said judgment of said Erwin to the amount, as 
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complainant was informed and believed, and said M’Connell 
accepted said assumpsit in satisfaction of so much of said judg- 
ment. Said bill further charges, that said James Fulton was 
fully authorized to receive said money by said Erwin, on the 
application of complainant toredeem said land, and that M’Con- 
nell was authorized, and had a right to relieve complainant 
from the payment of so much of said judgment as said Dickson 
assumed to pay ; that, nevertheless he, said Erwin, had refused 
to reconvey said tract of land to complainant, although he had 
received said sum of money, paid to the said James Fulton, his 
agent, as said agent had informed complainant; but had 
commenced an action of ejectment in this honourable court to 
recover possession of the same. The bill prayed that com- 
plainant might be permitted to redeem said land, and that the 
legal title to the same might, by decree of the court, be divested 
out of the said James Erwin, and be vested in the complainant, 
and his heirs; and for personal relief. 

The defendant admitted, in his answer, the purchase.of the 
tract of land by Brittain under execution, the day and year 
set forth in the bill, and for the price therein specified ; that he 
had recovered a judgment against complainant, as set forth in 
the bill, and that M’Connell had redeemed the land from James 
Brittain, as alleged by complainant, for his, the defendant’s 
benefit, and that Brittain had conveyed the land to him. The 
defendant denied that M’Connell had any interest in the judg- 
ment obtained in the name of the defendant against complain- 
ant ; but admitted that he had sold the note, upon which said 
payment was founded, to M’Connell ; that he had received 
about two hundred dollars in part payment for the same, and 
that he had taken M’Connell’s note for the balance, upon which 
he had brought suit and obtained a judgment, before Septem- 
ber 1826, but alleged that it was understood between him and 
M’Connell, and before that time, that he, defendant, should 
have the benefit of the judgment against Garner and complain- 
ants, and when paid was to be in discharge of the judgment 
which defendant had obtained against M’Connell. The de- 
fendant denied that James Fulton, or any other person for him, 
was authorized to receive any thing else than specie, or to make 
any arrangements in regard to the payment of the amount, 
necessary to be paid by complainant within two years from the 
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date of the sale of said land, than were implied in his instruc- 
tions to the said Fulton, which he alleges were, that the whole 
sum should be paid in specie. Dc<fendant denied that he had 
received any money from said Blake, or any one else, in pay- 
ment of his claim against said complainant, and insisted that 
the provisions of the act of assembly had not been complied 
with in such manner as to entitle complainant to redeem. 

It appeared from the proofs in the cause, that, some short 
time before the 3d of September 1826, when it appeared the 
term had expired within which the complainant had a right to 
redeem the said tract of land, the defendant Erwin was in the 
county of Lincoln, where all the persons concerned, except 
himself, resided ; and in the presence of Garner, the principal 
in the judgment recovered by Erwin against complainant, and 
who was also clerk of the county court of said county, directed 
James Fulton, Esq. who had been the attorney employed in 
prosecuting the suit, in which judgment had been obtained 
against complainant, to receive the money which might be 
tendered by complainant for the purpose of redeeming said 
tract of land, and if he thought it a case which was entitled 
to specie, to require the payment to be made in specie. It 
further appeared, that Fulton, having business in another 
county, appointed one Francis Porterfield to attend to the busi- 
ness for him in his absence, and instructed him to receive from 
complainant nothing but specie, or bank notes at such a dis- 
count as would make them equivalent to specie. It also 
appeared thaf Brice M. Garner was insolvent and unprincipled ; 
that a principal object of said Erwin in requesting Fulton to 
receive the money from complainant, was to prevent a fraudu- 
lent acknowledgement of payment of the redemption money by 
Garner, who, as clerk of the county court, had a right to receive 
it in the absence of the creditor. For this reason, Fulton 
appeared to have been particular in his instructions to Porter- 
field, to prevent the payment of the money into the hands of 
Gamer, and to see that he did not practise any fraud upon 
Erwin, in the county court. It further appeared that, on the 
2d day of September 1826, the complainant paid into the hands 
of Porterfield, under the instructions of Fulton, the sum of nine 
hundred dollars, the principal part thereof in specie, and the 
balance in such bank notes, as made them equivalent to specie ; 
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that said Porterfield agreed to accept the promise, or assumpsit, 
of William Husbands, the sheriff of the county, for the payment 
of three hundred dollars, in satisfaction of so much, and that 
J. P. M’Connell agreed that he would look to one R. Dickson 
for the two hundred dollars, the amount to which he alleged 
he was entitled out of the judgment against complainant. 
Porterfield, at the same time, pledged himself that Fulton, the 
lawyer and agent of. Erwin, would sanction the arrangement, 
and that the complainanteshould sustain no injury in conse- 
quence of it. It appeared that Fulton, the agent, did sanction 
what had been done by Porterfield in his absence, and, on the 
7th day of September 1826, gave complainant a receipt, in the 
name of said Erwin, for the sum of one thousand two hundred 
and seventy-six dollars and seventy-six cents, and at the same 
time recognized the right of said M’Connell to control so much 
of said judgment as he claimed an interest in. It further 
appeared to the court, by the testimony of the witness present, 
that when Erwin requested Fulton to attend to the receipt of 
the redemption money, he had given him full authority to act 
for him, and that whatever he might do would be acquiesced 
in. It also appeared that Erwin, by his letter of the 8th of 
September 1526, to Fulton, written after he had been informed, 
by a letter from M’Connell, of many of the most material 
particulars of the arrangement of the 2d of September, admitted 
the authority of Fulton to bind him by any thing done under 
his, Fulton’s instructions or authority, or by any one appointed 
by him and acting under his instructions. It further appeared, 
that M’Connell continued to have an interest in the judgment 
obtained against complainant, up to the 2d of September 
1826; and that he had employed counsel, and had the man- 
agement of the whole business until the instructions were 
given to said Fulton by Erwin, a short time before the day on 
which the money was paid. It also appeared, that said Erwin 
had notice of the appointment of said Porterfield by Fulton, to 
act in the matter for him, before the 2d of September 1826, 
and that he did not object to his appointment. It did not ap- 
pear that the complainant had any notice of the instruction of 
Erwin to his agent, that nothing but specie would be received. 
The money received by Fulton appeared to have been paid 
over to the agent of Erwin, but it did not appear that Erwin 
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had ever received it. The balance of the amount he had a 
right to demand, and for which Husbands became accountable, 
Erwin refused, to receive. 


The case was argued by Mr Hardin, for the ears 
and by Mr Bell, for the appellee. 


Mr Hardin contended, that the appellee had not complied 
with the requisites of. the act of assembly—that he had in- 
structed his attorney and agent to insist on the redemption 
money being paid in specie, and had never waived his right to 
be thus paid. Ifa waiver had taken place, it was without his 
authority, or that of any one who had aright todoso. He 
cited Sugden on Vendors 175, 470, 472. The right to redeem, 
under the act of assembly, depends on conditions precedent, 
and must be strictly complied with. Cited, 2 Bl. Com. 111, 
119. 

As to the contract under which the debt arose, he said it 
was made before the act of assembly authorizing the payment 
of debts on judgments in bank notes was passed; and so far 
as the law affected such contracts, it had been decided to be 
unconstitutional in Tennessee. But a part of a law may be 
unconstitutional, and a part not; and a party may avail him- 
self of the part which is valid, and reject that which is. void. 

The appellant had a right to insist on a full compliance with 
the act, as to redemption of the property sold under the exe- 
cution, notwithstanding the unconstitutional provision as to 
bank notes. . 

The case is not like a forfeiture, but is‘one of an absolute 
sale, liable to be defeated by payment of the purchase money, 
and this in money, not in bank notes. The provision for re- 
demption is by statute; and time was essential, and could not 
be dispensed with. 

The whole question.in the case turns on the power of Ful- 
ton, and the ratification of his acts by the appellant. He de- 
nied both as claimed by the appellee. 


Mr Bell, for the appellee, argued, that Blake could not be 
called upon to pay specie. The money to redeem the land 
was, by the law of Tennessee, to be any money in which the 
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debt could be collected in bank notes. If this part of the law 
was unconstitutional the whole act was void; and there could 
be no right to redeem at all. The appellant must abide by 
the law in all its parts. : 

The contract was not that payment should be made in spe- 
cie—it was not such a contract ; and the validity of the law 
of Tennessee, relative to payment in bank notes, is not in- 
volved in this case ; because, as Erwin claimed the benefit of 
the same, he was bound by all its provisions, and to accept his 
debt in bank notes. 

He also contended that the evidence showed that Fulton, 
the attorney of Erwin, had full authority from his principal to 
waive the demand of specie, and to delegate that authority to 
another, which he had done. Under this delegation, confirmed 
by Erwin, the arrangement by which the redemption took 
place was made and was ratified. 

The deed from the sheriff is to be considered as a guarantee 


for the debt due on the judgment, and in the nature of a mort-: 


gage; and the right to redeem resting entirely on equitable 
principles, and time not being material if compensation can be 
made for it, the case is with the appellee. It is not within the 
rule that the condition must be performed, unless prevented by 
absolute necessity. 

As to the powers of an attorney, he cited, 12 Vesey 282; as 
to equity jurisdiction, Martin’s Rep. 83. 


Mr Justice Story delivered the opinion of the Court. 

The principal question in the case is, whether the plaintiff, 
Blake, has entitled himself to a re-conveyance of the land in 
controversy against the judgment creditor, Erwin; the same 
land having been sold upon execution, and being, by the laws 
of Tennessee, redeemable by the owner at any time within 
two years after the sale: and that question turns upor this, 
whether the judgment has been according to those laws duly 
discharged within the two years by the judgment debtor. It 
is clear from the evidence, that Fulton, as attorney of Erwin, 
did give a receipt discharging the whole of the claim under 
the judgment, amounting, on the last day, when the land was 
redeemable, to one thousand five hundred and one dollars and 
seventeen cents ; and if he either had an original authority so 
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to do, or his acts have since been confirmed by Erwin, then 
Blake is entitled to the relief sought by the bill. 

It is material, in the first place, to state, that the original 
demand on which the judgment was rendered, was, before the 
suit was brought, assigned by Erwin to one M’Connell ; and 
that the suit was commenced and carried on through all its 
stages by Fulton, for and under the direction of M’Connell, al- 
though in the name of Erwin: and the latter never interfered 
in the suit until after the judgment had, by the redemption of 
Brittain’s prior judgment, been levied, and fixed as a lien on the 
land. Now, it cannot be doubted that if the assignment to 
M’Connell was never rescinded, he alone had a right to control 
the judgment and the levy, and the subsequent proceedings as 
to the redemption by Blake. And in point of fact, he was not 
only connusant of, but party to the arrangement made by 
Fulton with Blake, by which the judgment claim against the 
land was discharged. Was then the assignment antecedently 
rescinded? Erwin in his answer affirms that it was, but the 
evidence in the cause does not support his averment: on the 
contyary, it is established by Erwin’s own acknowledgement, 
in his letter of the’ 6th of September 1826, that M’Connell con- 
tinued to have an interest in it until long after all these trans- 
actions ; and M’Connell, in his testimony, asserts his own claim 
in the most positive manner: so that, at most, the case cannot be 
judicially treated as one where there had been a total rescision 
of the assignment; but only subsequent negotiations, out of 
which other equities connected with it arose between the 
parties. ; 

But, assuming that the assignment had been rescinded, still it 
is clear that Erwin adopted the acts of M’Connell in regard 
to the suit, and recognized Fulton as his attorney in the con- 
duct of it. He never repudiated him as his attorney, and never 
gave any notice to Blake that he had not as complete author- 
ity in the premises as any other attorney in the management 
of a suit at law. Now it is not denied that an attorney at law, 
in virtue of his general authority as such, is entitled to take 
out execution upon a judgment recovered by him for his client, 
and to procure a satisfaction thereof by a levy on lands or other- 
wise, and to receive the money due on the execution ; and thus 


to discharge the execution. And if the judgment debtor has a 
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right to redeem the property sold under the execution within a 
particular period of time, by payment of the amount to the 
judgment creditor, who has become the purchaser of the pro- 
perty, there is certainly strong reason to contend that the attor- 
ney is impliedly authorized to receive the amount, and thus 
indirectly to discharge the:lien on the land. At least, if (as is 
asserted at the bar) this be the common course of practice in 
the state of Tennessee, it will furnish an unequivocal sanction 
for such an act. 

But it is not necessary in the present case to rely on this 
ground, if Erwin did in fact give an express general author- 
ty to Fulton to act in the premises, or if he has since ratified 
the acts of Fulton in discharging the judgment. Some of the 
judges are of opinion, that the evidence in the case establishes 
that Erwin expressly delegated to Fulton general authority to 
act in the premises, and to receive the money due under the 
judgment, according to his own discretion ; and that the direc- 
tion of Erwin to Fulton to demand the payment in specie, was 
not intended to operate as a positive restriction upon that dis- 
cretion, but was merely a strong expression of the wishes of 
Erwin on the subject. Fulton, in his deposition, states, that 
Erwin “called upon Kincannon to bear witness that he had 
appointed me his attorney in the business, and that I was 
authorized to receive the money upon the claim; and that 
whatever I should do upon the subject, he would abide by.” 
Kincannon fully confirms this statement in his deposition ; and 
says, “ Mr Erwin did call on me to bear witness that Mr Ful- 
ton was fully authorized to transact the whole business for 
him. From all that was said by Mr Erwin, I did believe that 
any course taken by Mr Fulton would be sanctiond by him, and 
that he would be bound to all intents and purposes by his 
acts.” And he adds, in another place, “it was my under- 
standing, and I thought from all that was said by Mr Erwin, 
that it was so understood by himself and all others present, that 
Mr Fulton was fully authorized to act for Mr Erwin in relation 
to the whole matter. Mr Erwin did say, that he would ratify 
or sanction Mr Fulton’s acts, or words of that import.” The 
conversation here detailed is a part of the same conversation 
between the parties, in which the direction was given by Er- 
win to Fulton to demand specie in payment; and therefore it 
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may properly be taken into consideration as a qualification of 
that direction. 

Others of the judges are of opinion, that, taking the fair scope 
of the language of Erwin in his letters to Fulton after the trans- 
action, it amounts toa ratification of the actsof Fulton. Thus 
in his letter of the 8th of September 1826, written after M’Con- 
nell (as it admits) had given him information of what had 
been done, he says, “ this of course is not a compliance with 
the law, and I am induced to think they cannot now have even 
a probable right to claim the land, as the deed is now in my 
name. They cannot claim any indulgence granted by any 
one except you and myself, no one else having authority to 
grant any. Whatever you may [have] authorized others to do 
in your absence, in accordance with my instructions, or yours, of 
course will be adhered to by me ; but nothing more.” Now, these 
expressions are very significant as to the extent of the original 
authority given to Fulton. They show that specie was not 
absolutely to be insisted upon, or payment at the time abso- 
lutely required ; for it is admitted, that indulgence might be 
granted by Fulton; “no one else having authority to grant 
any.” And asto the point of ratification, the language is still 
more direct, for it is declared that whatever had been done in 
Fulton’s absence, in accordance with his instructions, would 
be adhered to. Now, at this time, Fulton had ratified all Por- 
terfield’s acts, and indeed, except as to the giving time for a 
small part of the money, Porterfield had not deviated from his 
original instructions. On the 9th of September Fulton wrote 
to Erwin, giving him a full account of all the transactions, and 
why he had deviated “ from the strict letter of his instructions.” 
And he also sent to Erwin the one thousand three hundred 
and five dollars received by him ; and offered to pay him the 
remaining sum of two hundred dollars then due. In the reply 
of Erwin to this letter, on the 12th of September, he declines re- 
ceiving the money, for reasons, which (he says) he will explain, 
when he has the pleasure to see Fulton; and adds, * my 
course I am sure, on explanation, will be satisfactory to you, 
major Porterfield and to M’Connell.” But he no where in that 
letter expresses any disapprobation of the conduct of Fulton ; 
and he does not attempt to qualify the language of his former let- 
ters, or to disavow the acts of Fulton as a breach of his instruc- 
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tions. His object seems to have been, without returning the 
money to Fulton or to Blake, or doing any positive act, to re- 
tain the whole affair in its then state, that he might make use 
of any doubts as to the extinguishment of his claim, for his own 
advantage in other business. ‘* The judgment” (says he) “ is 
in my name, and Lalone can control it. Iam fully aware of 
the hold I now maintain over Garner, or rather over Blake’s 
land, and I am determined to use it towards the security of my 
other claims.” Under these circumstances, the evidence is 
deemed fairly to establish the conclusion, that the acts of Ful- 
ton were ratified by Erwin ; and never were intended to be re- 
pudiated by him. Upon these grounds, and for these reasons, it 
is the opinion of the court, that the plaintiff is entitled to the re- 
lief sought by his bill. But it ought not to be granted, except 
upon the terms, that all the money due at the time when the 
land was redeemed by the plaintiff, should be paid over to the 
debtor. The balance of two hundred dollars does not appear 
ever to have been paid by Dickson; and the one thousand 
three hundred and five dollars and seventeen cents, for aught 
that appears in the record, is still in the hands of Talbert, and 
never has been received by Erwin. The decree of the circuit 
court, granting relief, must therefore be varied, so far as to 
make it dependent upon the payment of the whole one thou- 
sand five hundred and five dollarsand seventeen cents to Erwin. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of West Tennessee, and was argued by counsel : on considera- 
tion whereof, it is ordered, adjudged and decreed by this court, 
that upon the full payment by the said Blake, of the sum of one 
thousand five hundred and five dollars and seventeen cents, due 
on the judgment of the said Erwin against the said Blake, as in 
the proceedings mentioned, or so much thereof as has not been 
already received by the said Erwin in satisfaction thereof—the 
said money to be paid to the said Erwin personally, or brought 
into the circuit court for his use; all the estate, right, title and 
interest in the said tract of land, in the proceedings mentioned, 
which was vested in the said Erwin by the deed executed to 
him by James Brittain, bearing date the 21st day of August 
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1826, in the proceedings mentioned, and under and in virtue of 
the judgment of the said Erwin, levied on the same as in the 
same proceedings mentioned, ought to be, and hereby is, de- 
clared to be restored to, and revested in him, the said Blake, and 
his heirs and assigns, in the same manner as if the same tract of 
land had not been sold to satisfy the judgment of the said 
Brittain in the proceedings mentioned. And it is further or- 
dered, adjudged and decreed, that the said Erwin, upon the 
payment of the said money as aforesaid, do forthwith, by a 
suitable deed and conveyance, convey the same estate, right, 
title and interest, in and to the same tract of land, to the said 
Blake and his heirs and assigns accordingly. And it itis fur- 
ther ordered, adjudged and decreed, that upon the payment of 
the said money as aforesaid, all further proceedings in the ac- 
tion of ejectment brought for the recovery of the said tract of 
land in the proceedings mentioned be, and the same are hereby 
perpetually stayedand enjoined; and that in the meantime, and 
until such payment, no further proceedings be had in the said 
action. And it is further ordered, adjudged and decreed, that 
the decree of the circuit court, so far as it differs fron this decree 
be, and the same is hereby reversed, and that in all other re- 
spects it be, and is hereby affirmed: and that this cause be, 
and the same is hereby remanded to the circuit court for fur- 
ther proceedings, to carry the present decree into effect, 
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MarGaret Dick AND OTHERS, APPELLANTS V. STEPHEN B. 
BALCH AND OTHERS. 


The acts of 1715 and of 1766 of Maryland, require that all conveyances of land 
shall be enrolled in the records of the same county where the lands, tene- 
ments or hereditaments conveyed by such deed or conveyance do lie, or in 
the provincial court, as the case may be. The courts of Maryland are un- 
derstood to have decided, that copies of deeds thus enrolled may be given 
in evidence. 

Copies of deeds that are not required to be enrolled, cannot be admitted in 
evidence; but deeds of bargain and sale are, by the laws of the state, re- 
quired to be enrolled; and, by the uniform tenor of the decisions of the 
courts of the state, exemplifications of records of deeds of bargain and sale 
are as good and competent evidence as the originals themselves. 

A mortgage was executed and recorded in 1809, and the mortgagee took no 
measures to enforce the payment of the money due upon it until 1821. In 
the mean time the property mortgaged was sold by the mortgagor, the mort- 
gagee having given no notice to the purchaser of his lien. By the court. 
If the mortgagee never did assert any claim, or intimate its existence 
to the purchaser or her friends, he was not restrained from doing so by 
having released it. But the mortgage deed was recordéd, and this is 
considered in law, as notice to all the world, and dispenses with the necess- 
ity of personal notice to purchasers. A deed cannot with any propriety be 
said to be concealed, which is placed upon the public record, as required by 
law ; nor can a previous conveyance and delivery of title deeds to a pur- 
chaser, be justly denominated collusion, because a subsequent incumbrance 
is taken on the same property. Common prudence would have directed the 
purchaser to search the records of the county, before she paid the purchase 
money. Had she done so, she would have found the deed on record. It 
is not in proof that he has done any act to deceive or mislead her. He has 
been merely silent respecting a deed which was recorded as the law directs. 


APPEAL from the circuit court of the United States for the 
county of Washington in the district of Columbia. 

In the circuit court a bill was filed to foreclose a mortgage 
dated on the 4th of August 1809, and executed by John Peter 
to Thomas B. Beale, to secure the payment of three promis- 
sory notes for one thousand dollars each, given by the mort- 
gagor to the mortgagee. 

The original mortgage having become lost or mislaid, the 
complainants, in the circuit court, gave in evidence a certified 
copy thereof, taken from the land records of the county of 
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Washington, in which office the said mortgage had been duly 
recorded. 

The premises conveyed by the mortgage were a house and 
lots in Georgetown, which the said John Peter, afterwards on 
the 16th of April 1810, sold and conveyed in fee to Elizabeth 
Peter, who then paid six thousand five hundred dollars, the 
purchase money therefor, and under whom the defendants 
claim and hold the premises. 

The answers of the defendants set up this title, and call upon 
the complainants to prove the mortgage debt, and insist, that 
at the death of the complainants’ testator, there was no such 
subsisting mortgage debt. That if it ever subsisted, it had 
been released by the testator in his life time—and further, that 
he knew of the sale to Elizabeth Peter, and suffered her to buy 
and pay the purchase money in ignorance of his mortgage— 
and that he also in his lifetime treated the debt as extinguish- 
ed, and gave the defendants reason to believe that no such debt 
subsisted. 

The defendants, in order to prove that the mortgage debt, if 
it ever existed, was released by the testator, Thomas B. Beale, 
produced an instrument, dated 27th April 1820, which was 
signed and sealed by several of the creditors of John Peter, 
and by Thomas B. Beale among them. 

This instrument, the complainants allege in their bill, was 
only to take effect in case all the creditors of John Peter should 
sign it, and that all the creditors not having signed it, the 
same never took effect. 

They produced two witnesses, Francis Dodge and Clement 
Smith, to which latter witness the defendants objected as in- 
competent from interest ; who proved that they so understood 
it, and that they believed it was so understood by the other 
creditors, and by John Peter. They produced also a deed 
from John Peter to said Smith, dated April 24, 1820, referring 
to the deed of release, and in consideration of which, the said 
deed of release was to be subsequently executed, which they 
proved by the same witness, was never carried into full execu- 
tion, but set aside and revoked by a decree of the court on 
certain chancery proceedings subsequently instituted by said 
John Peter and certain of his creditors against said Smith. 
They also relied on the imperfect and incomplete execution of 
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the instrument called a release, to show that it never took 
effect. 

The defendants produced two witnesses, John Peter, to 
whom the complainants objected as incompetent from inter- 
est, and George Peter, who proved that they understood there 
was no such condition to the operation of the release—and 
it was so understood (as they believed) by all the parties— 
and they proved it was so expressly declared and represented 
by the testator, Thomas B. Beale. And they relied on the in- 
strument itself, and the deed of trust to C. Smith, as conclu- 
sive of its intended operation—and denied that parol evidence 
is admissible to contradict it. They relied also on the proof of 
John Peter’s having possession of the release, as showing it 
was delivered and treated as the deed of the parties. They 
relied also on the said Beale’s statement to the persons inter- 
ested in the property, of his having relinquished an old debt to 
said Peter, as precluding his executors from setting up this 
claim against it, even if the release had not the operation they 
contend for. Also upon his suffering John Peter to have and 
keep possession of the release, by which he was enabled to 
show it to the defendants as releasing the property from the 
claim of this mortgage. 

The circuit court gave a decree in favour of the complain- 
ants, from which this appeal was prosecuted. 

In the opinion of this court, those facts which were particu- 
larly relied upon in the argument, are stated more at large by 
the court. 


The case was argued by Mr Key, for the appellants ; and 
by Mr Coxe, for the appellees. 


Mr Chief Justice Marsnatt delivered the opinion of the 
Court. 

The bill filed in this case is for the foreclosure of a mortgage, 
dated on the 4th of August 1809, to secure the payment of 
three promissory notes, given by the mortgagor John Peter, 
to the mortgagee Thomas B. Beale, the testator of the com- 
plainants. 

The mortgaged premises were a house and several lots in 
Georgetown, which the mortgagor afterwards, on the 16th of 
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April 1810, sold and conveyed to Elizabeth Peter, who then 
paid the purchase money. The bill is filed in 1521 against 
John Peter and Elizabeth Peter. Soon after the service of 
process, Elizabeth Peter departed this life, and the suit was 
revived against her devisees. These defendants, in their an- 
swer, do not admit the mortgage, and require proof of its ex- 
istence. 

The proof offered by the plaintiffs is an office copy of the 
deed, and the first question in the cause is on the admissibility 
of this copy. 

The law of Maryland is the law of this part of the District 
of Columbia. 

The acts of 1715 and of 1766 require that all conveyances 
of land shall be enrolled in the records of the same county 
where the lands, tenements or hereditaments conveyed by 
such deed or conveyance do lie, or in the provincial court, as 
the case may be. The courts of Maryland are understood to 
have decided, that copies of deeds thus enrolled may be given 
in evidence. 

In a case reported, 6 Harris and Johnson 276, the defend- 
ant offered in evidence the record of a deed, to the admiss- 
ion of which the plaintiff objected; but the court overruled 
the objection. A bill of exceptions was taken, and the judg- 
ment, which was in favour of the defendant, was carried before 
the court of appeals. The counsel for the plaintiff in error 
contended, that as the acts requiring the enrolment of convey- 
ances do not say that a copy of the enrolment shall be evidence, 
the general principle of law is, that the deed itself, unless 
shown to have been lost, must be produced. 

Chief Justice Buchanan, delivering the opinion of the court, 
said, this case comes before us on three bills of exceptions. 
The first presents the question, whether the enrolment of a 
deed of bargain and sale is competent evidence of title to lands 
in the trial of an action of ejectment, or whether the original 
must be produced? The court before whom the cause was 
tried, decided that it was, and that the original need not be 
produced; and certainly it is too late, at this day, to question 
the correctness of that decision. Copies of deeds that are not 
required to be enrolled, cannot be admitted in evidence; but 
deeds of bargain and sale are, by the laws of the state, required 
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to be enrolled, and by the uniform tenor of the decisions of the 
courts of the state, exemplifications of records of deeds of bar- 
gain and sale are as good and competent evidence as the 
originals themselves. 

In the circuit court, the plaintiff offered testimony to account 
for the absence of the original deed. Objections were made to 
the reception and sufficiency of this testimony; but as, by the 
settled law of Maryland, the copy of the deed was admissible 
without proving the loss of the original, it is unnecessary to 
examine the validity of these objections. 

The original existence of the mortgage being established, 
we proceed to inquire into the validity of the objections raised 
to its being still in force, so as to avail the plaintiffs in the cir- 
cuit court. These objections are, 

Ist. That it has been released. 

2d. That the silence of the said mortgagee, during his 
whole life, respecting his claim, thus concealing it from Eliza- 
beth Peter for more than eleven years, whereby she and her 
representatives have lost all possibility of recovering the pur- 
chase money from Jobn Peter; has forfeited his right, both in 
law and equity, to proceed against the mortgaged premises. 

The instrument by which, as the defendants in the court 
below contend, this debt was released, is dated the 27th of 
April 1820. It was signed and sealed by several of the credi- 
tors of the mortgagor, and among others, by Thomas B. Beale 
the mortgagee. 

John Peter, who was engaged extensively in commerce, had 
sustained heavy losses by fire. Several of his friends and cre- 
ditors agreed to receive a conveyance of all his remaining pro- 
perty, to be distributed rateably among them, and to advance 
him a considerable sum of money to set him up again in busi- 
ness. The defendants in error allege, that this agreement was 
on the condition, that all his creditors should sign a release of 
his debts, so as to leave his future acquisitions exonerated from 
their claims; and that some of his creditors refused to sign the 
release, in consequence of which refusal the whole became 
inoperative. 

The deed conveying his property to a trustee for the use of 
his creditors, and the instrument of release, were both produced, 
and appear in the record. The deed of release enumerates 
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the creditors of John Peter, some of whom have not executed 
it. It is absolute on its face, and the plaintiffs in error deny 
thet it was intended to be conditional. They also contend, 
that no parol evidence is admissible to vary a written contract, 
by introducing into it a condition which entirely changes its 
character. The argument has turned chiefly on the admissi- 
bility of this testimony. The court will not inquire, whether 
the parol evidence offered in this case can be introduced to 
vary the contract, because a preliminary question arises to 
which the testimony is, they think, certainly applicable. That 
question is, Has the contract been executed? It is set up by 
the defendants in their answer, and the general replication 
puts it in issue. It was therefore incumbent on those who 
sought to avail themselves of it to prove it. 

Thomas Nevit, the subscribing witness to the signature of 
Thomas B. Beale, has not been examined. If this omission 
can be accounted for, inferior evidence would undoubtedly be 
admissible to establish this all important fact; but the whole 
. of this evidence must be examinable. The delivery itself, 
and the circumstances under which it was made, are open to 
both parties. The questions whether the instrument ever 
became a deed; whether it was delivered as an escrow, whose 
completion depended on subsequent events, which never hap- 
pened, or was a complete contract when signed by those 
whose signatures are affixed to it; are entirely distinct from 
the question how far a written contract may be varied by parol 
evidence. 

The plaintiffs in error rely on the fact, that the instrument 
was left in possession of Mr Peter. This circumstance is cer- 
tainly entitled to consideration ; but it is not conclusive. It 
is open to explanation; and all the testimony shows, that it 
was placed in his hands to obtain the signature of his creditors. 
Clement Smith expressly avers it. 

The deposition of Mr John Peter was taken, on the part of 
the plaintiffs in error, for the purpose of showing, among other 
things, that the release was unconditional. But he is a party 
to the suit on the record, and his deposition is not admissible. 

The deposition of George Peter, one of the creditors of John 
Peter who executed the deed of release, is also taken for the 
same purpose. He was one of the devisees of Elizabeth Peter; 
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but released his interest in the property before he gave his de- 
position. He also is a party on the record, and this objection 
is made to his testimony. 

All objections to the competency and admissibility of these 
depositions, were reserved by the defendants in error, and may 
be now made. They cannot therefore be read. 

The defendants in error produced the record of a suit in 
chancery, in which John Peter and George Peter, among 
others, were plaintiffs, for the purpose of showing, that the re- 
lease was not fully executed. But the devisees of Elizabeth 
Peter were not parties to that suit, and cannot be affected by 
it. They also produced several depositions. 

Francis Dodge was one of the creditors of John Peter, but 
did not execute the release. He was applied to by Mr Peter to 
sign it, who stated, as well as the deponent recollects, “ that if 
any ane of his creditors objected to sign, the whole arrange- 
ments would fail.” 

Clement Smith, who was trustee of the effects of John Peier 
which were assigned for the benefit of his creditors, was asked, 
** Was it not a part of the said scheme, that it should be inope- 
rative and void in respect of all parties, including the said John 
Peter, his friends, and releasing creditors, in case any of his 
creditors should refuse to release said John Peter from his 
debts?” He says, “I answer without hesitation, that such was 
my impression. I did then, and do now, believe that it was 
so understood by all the parties, who on that condition alone 
signed the release.” This witness signed the deed of release 
as attorney for some of the releasing creditors. He also states 
several circumstances confirmatory of the opinion, that the 
release was not to take effect unless signed by all the creditors 
of John Peter. 

The record also contains two letters,-addressed while the 
transaction was depending, to William Fowle & Co., who were 
among his creditors. 

The first is dated the 25th of April 1820. In that, speak- 
ing of his friends, he says, “They have come forward and 
agreed to loan me a cash capital of fifteen thousand dollars ; 
but on the special condition that I obtain a release from all 


my creditors, and keep my old and new business entirely sep- 
arate.” 
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His second letter, dated the 28th of April, expresses his re- 
gret that William Fowle & Co. were not at liberty to sign the 
release; repeats the idea, that his friends, who had promised 
him a loan of fifteen thousand dollars, had made a condition, 
that he should obtain a release from all his creditors; and after 
renewing his application respecting the release from Fowle & 
Co. adds, “every day’s delay may diminish the zeal of my 
friends, therefore let me hear from you by return of mail, with 
an authority, I hope, to Clement Smith to release as it respects 
me.” Clement Smith says that “ J. Peter called on him for the 
notes and funds which his friends had deposited with Smith, to 
be delivered to Peter, when the condition on which they were 
to be delivered should be performed. The deponent declined 
complying with this request, because he understood that some 
of the creditors had refused to sign the release.” He left the 
room, and returned in a few moments with a letter in his hand, 
and said, * The business is all at an end.” “Mr Fowle, or 
some other person to whom he had written, having refused to 
sign or release his debt.” 

The letter to Mr Fowle, and that part of the deposition of 
Mr Smith which has just been cited, refer particularly to the 
contract for advancing money to enable Mr Peter to recom- 
mence business; but they are not without influence on the ques- 
tion, whether the release was completely executed. That in- 
strument was dated on the 27th of April1820. It purports to be 
made between John Peter and his creditors, indorsers, and sure- 
ties; that is, all his creditors, &c. It states the assignment made 
by Peter of all his remaining effects to Clement Smith, for their 
benefit ; their purpose to advance him a sum of money, that he 
may again go into business ; but their unwillingness to do so, so 
long as the new capital of the said J. P. may be liable to his 
former debts; that they “ are willing, in consideration of the 
premises, to release him from all his debts and liabilities, so that 
he may hold his future property and stock in trade exempt 
from their respective claims.” After reciting the names of the 
creditors, and stating the amount of their several claims, it pro- 
ceeds to say, that “in consideration of the premises, the cred- 
itors, &c., have released, &c., and do release, &c., the said 
John Peter, his heirs, &c., from all their aforesaid several 
claims, &c.” The same instrument proceeds to appoint Clem- 
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ent Smith, who is a party thereto, trustee of all the estate and 
effects assigned by John Peter, for their benefit. 

The release is in consideration of the assignment. The 
advance of money and the release are obviously parts of the 
transaction, and are closely connected with each other. The 
purpose intended by all those who signed the release could not 
be accomplished unless it should be signed by all. 

It is in evidence too, that the failure of the release prevented 
the trustee from carrying the deed of assignment which consti- 
tuted its consideration, into execution. 

On a full consideration of these circumstances, we are of 
opinion, that the release was never fully executed, and did not 
become the deed of the parties. 

The plaintiffs in error also contend, that Thomas B. Beale, 
by his conduct in his lifetime, forfeited his right to enforce 
the payment of the mortgage debt against the said Elizabeth 
Peter, or her representatives. The answer alleges, Ist. That 
though he lived more than eleven years after the execution 
of the mortgage, he never did assert any claim, or even 
intimate to the said Elizabeth, or to any of her friends or ad- 
visers, the existence of such claim. 

2dly. That by concealment of the said mortgage debt, lapse 
of time, and collusion with the said Jolin, in the said sale to 
said Elizabeth, he and his representatives have lost all claim, 
either in law or in equity. 

These objections, it may be observed, cannot be connected 
with the release. That bears date in 1820, and the mortgage 
deed was executed in 1809. If, therefore, he never did assert 
any claim, or intimate its existence to the said Elizabeth or her 
friends, he was not restrained from doing so by having released 
it. But the mortgage deed was recorded, and this is consid- 
ered in law, as notice to all the world, and dispenses with the 
necessity of personal notice to purchasers. A deed cannot with 
any propriety be said to be concealed, which is placed upon the 
public record, as required by Jaw; nor can a previous convey- 
ance and delivery of title deeds to a purchaser, be justly de- 
nominated collusion, because a subsequent incumbrance is 
taken on the same property. Common prudence would have 
directed Mrs Peter to search the records of the county, before 
she paid the purchase money. Had she done so, she would 
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have found the deed to Mr Beale. It is not in proof that 
he has done any act to deceive or mislead her. He has been 
merely silent respecting a deed which was recorded as the law 
directs. 

We are opinion that there is no error in the decree of the 
circuit court. 

It is affirmed, with costs. ~ 


39 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the Dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel ; on consideration whereof, it is the 
opinion of this court, that there is no error in the decree of the 
said circuit court in this cause. Whereupon, it is considered, 
ordered and decreed by this court, that the decree of the said 
circuit court in this cause be, and the same is hereby affirmed 
with costs and damages, at the rate of six per cent per annum. 





SUPREME COURT. 





Morean Byrne, PLAINTIFF IN ERROR V. THE State or Mis- 
SOURI. 


The case of Craig v. The State of Missouri, 4 Peters 410, in which it was 
decided that the act of the legislature of the state of Missouri, passed 27th 
July 1821, entitled an act for establishing loan offices, was repugnant to the 
constitution of the United States, revised and confirmed. 

The pleadings in the cause bring the question, whether the act of the state of 
Missouri, by virtue of which the certificates which form the consideration 
of the writing obligatory, on which the judgment of the state court was 
rendered, be constitutional or not, directly and plainly before the court ; and 
the decision of the state court was in favour of its validity. Consequently 
the case is within the twenty-fifth section of the judicial act. 


IN error to the supreme court for the fourth judicial district of 
Norfolk in the state of Missouri. 


This case was submitted to the court, by Mr Benton, for the 
defendant. No counsel appeared for the plaintiff in error. 


Mr Chief Justice Marsuatt delivered the opinion of the 
Court. 

This is a writ of error toa judgment rendered in the supreme 
court for the state of Missouri. 

In 1826 an action of covenant was instituted in the circuit 
court for the county of Cape Girardeau, by the state of Mis- 
souri, against Morgan Byrne, the plaintiff in error. 

The declaration charges, that the defendant, on the 26th of 
October 1822, executed his certain writing obligatory, by which 
he promised to pay to the state of Missouri, on the 26th day of 
October in the year 1823, the sum of one hundred and thirty- 
five dollars, and the two per centum per annum on the said 
amount, it being the interest accruing on the certificates bor- 
rowed (by the said Byrne of the state), from the Ist day of 
October 1821, at the Jackson loan office for value; which said 
sum the defendant refuses to pay, &c. 

The defendant appeared and pleaded in bar of the action, 
that the said state of Missouri, by an act of the legislature 
thereof, entitled an act for the establishment of loan offices, 


eee 


a 


' 








JANUARY TERM 1834. 41 


[Byrne v. The State of Missouri.] 


approved by the governor of the said state on the 27th day of 
June 1821, divided said state into fivé districts, in each of 
which districts was established a loan office ; and by said act 
the auditor of public accounts and treasurer of said state, under 
the governor thereof, were required to issue certificates signed 
by the said auditor and treasurer to the nominal amount of 
two hundred thousand dollars, of denominations not exceeding 
ten dollars, nor less than fifty cents, in the following form, to 
wit, “this certificate shall be receivable at the treasury, or 
any of the loan offices of the state of Missouri, in discharge of 
taxes or debts due to the state, for the sum of dol- 
lars, with interest for the same, at the rate of two per centum 
from this date, the day of ;” and that by said act 
said certificates were made receivable at the treasury of said 
state, and by all the tax gatherers and other public officers in 
payment of taxes, and other moneys, then due or to become due 
to said state, or any county or town therein, and by all officers, 
civil and military, in said state, in discharge of salaries; and by 
said act it was further made the duty of said auditor and 
treasurer, according to the provisions of said act, to deliver to 
the clerk of said general loan offices a proportional amount of 
the certificate, by the said act required to be issued as afore- 
said; and certain commissioners by said act required to be ap- 
pointed, were by said act empowered to loan said certificates to 
the citizens of said state residing within their respective dis- 
tricts, at interest not exceeding six per centum per annum 
on the amount, and to secure the repayment of the said loans 
by mortgages or personal security; and by said act, the salt 
springs belonging to the state were to be leased out, on the con- 
dition that the lessee or lessees should receive said certificates 
in payment for salt, not exceeding that which might be pre- 
scribed by law; and that the proceeds of said salt springs, the 
interest accruing to the state, and all estates purchased by the 
said loan offices under the provisions of said act, and all debts 
then due and to become due to the said state, were by said act 
pledged and made a fund for the redemption of the said certifi- 
cates; and by the same act, the faith of the state was also 
pledged for the same purpose. And the defendant farther 
saith, &c., a large sum was deposited at the loan office at 
Jackson, &c., and that he has received from said loan office 
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the nominal sum of one hundred and thirty-five dollars in said 
certificates, for the loan of which certificates, and no other 
consideration whatever, the said defendant made and executed 
to said state said writing obligatory mentioned. And said de- 
fendant avers, that said loan office certificates, so loaned to 
said defendant as aforesaid, were bills of credit, emitted by said 
state in violation of the constitution of the United States; all 
which said defendant is ready to verify: wherefore, &c. 

The plaintiff demurred generally to this plea, and the de- 
fendant joined in demurrer. 

The court sustained the demurrer, and rendered judgment 
for the plaintiff. This judgment was brought by writ of error 
into the supreme court of the judicial district in which it was 
rendered, the highest tribunal in that state which could take 
cognizance of it, where it was affirmed. 

The defendants have prosecuted this writ of error, under the 
twenty-fifth section of the judicial act. 

The pleadings in the cause bring the question, whether the 
act of the state of Missouri, by virtue of which the certificates 
which form the consideration of the writing obligatory, on 
which the judgment of the state court was rendered, be con- 
stitutional or not, directly and plainly before the court; and the 
decision of the state court was in favour of its validity. Con- 
sequently the case is within the twenty-fifth section of the 
judicial act; and the only question before this court is, did the 
state court err in pronouncing that judgment? Is the act in 
question repugnant to, or consistent with the constitution of 
the United States 4 

This question was ably argued, and fully considered by the 
court in the case of Craig v. The State of Missouri, 4 Peters 
410. In that case, a majority of the court were of opinion 
that the act was repugnant to the constitution ; and the judg- 
ment of the state court was reversed. That decision is ex- 
pressly in point, and on its authority the judgment in this case 
also must be reversed and the cause remanded, that judgment 
may be rendered for the defendant in that court, the plaintiff 
in error. 


This cause came on to be heard on the transcript of the 
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record from the supreme court of the state of Missouri for the 
fourth judicial district, and was argued by counsel; on con- 
sideration whereof, this court is of opinion that there is error in 
the rendition of the judgment of the said court, in this, that in 
affirming the judgment rendered by the circuit court of the 
county of Cape Girardeau, in the state of Missouri, that court 
has given an opinion in favour of the validity of the act of the 
legislature of Missouri, passed on the 27th of June 1821, en- 
titled “‘an act for the establishment of loan offices,” which act 
is, in the opinion of this court, repugnant to the constitution of 
the United States: whereupon it is considered by the court, 
that the said judgment of the said supreme court of the 
state of Missouri for the fourth judicial district, ought to be re- 
versed and annulled; and the same is hereby reversed and 
annulled, and the cause remanded to that court, with directions 
to enter judgment in favour of the defendant to the original 
action. 








dt SUPREME COURT. 


Samvet Lee anp Barsara LEE, PLAINTIFFS IN ERROR V. 
Evizasetu Lee. 


The plaintiffs in error filed a petition for freedom in the circuit court of the 
United States for the county of Washington, and they proved that they 
were born in the state of Virginia, as slaves of Richard B. Lee, now de- 
ceased, who moved with his family into the county of Washington in the 
district of Columbia about the year 1816, leaving the petitioners residing in 
Virginia as his slaves, until the year 1820, when the petitioner Barbara was 
removed to the county of Alexandria in the district of Columbia, where she 
was hired to Mrs Muir, and continued with her thus hired for the period of 
one year. ‘That the petitioner Sam was in like manner removed to the 
county of Alexandria, and was hired to general Walter Jones for a period of 
about five or six months. That after the expiration of the said periods of 
hiring, the petitioners were removed to the said county of Washington, 
where they continued to reside as the slaves of the said Richard B. Lee 
until his death, and since as the slaves of his widow, the defendant. 

On the part of the defendant in error a preliminary objection was made to the 
jurisdiction of this court, growing out of the act of congress of the 2d of 
April 1816, which declares that no cause shall be removed from the circuit 
court for the district of Columbia to the supreme court by appeal or writ of 
error, unless the matter in dispute shall be of the value of one thousand 
dollars, or upwards. 

By the court. The matter in dispute in this case, is the freedom of the peti- 
tioners. The judgment of the court below is against their claims to free- 
dom; the matter in dispute is, therefore, to the plaintiffs in error, the value 
of their freedom, and this is not susceptible of a pecuniary valuation. Had 
the judgment been in favour of the petitioners, and the writ of error brought 
by the party claiming to be the owner, the value of the slaves as property, 
would have been the matter in dispute, and affidavits might be admitted to 
ascertain such value. But affidavits, estimating the value of freedom, are 
entirely inadmissible; and no doubt is entertained of the jurisdiction of the 
court. 

The circuit court refused to instruct the jury that if they should believe from 
the evidence that the bringing the petitioners from Virginia to Alexandria, 
by their owner, and hiring them there, was merely colourable, with intent to 
evade the law, that then the petitioners are entitled to their freedom. 

By the Maryland law of 1796, it is declared, that it shall not be lawful to im- 
port or bring into this state by land or water, any negro, mulatto, or other 
slave for sale, or to reside within this state. And any person brought into 
this state as a slave, contrary to this act, if a slave before, shall thereupon 
cease to be the property of the person so importing, and shall be free. 

And by the act of congress of the 27th of February 1801, it is provided, that 
the laws of the state of Maryland, as they then existed, should be, and 
continue in force in that part of the district, which was ceded by that state 
to the United States. 
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The Maryland law of 1796 is, therefore, in force in the county of Washington ; 
and the petitioners, if brought directly from the state of Virginia into the 


county of Washington, would, under the provisions of that law, be entitled 
to their freedom. 


By the act of congress of the 24th of June 1812, it is declared, “‘ that here- 
after it shall be lawful for any inhabitant or inhabitants, in either of the said 
counties (Washington and Alexandria), owning and possessing any slave 
or slaves therein, to remove the same from one county into the other, and 
to exercise, freely and fully, all the rights of property, in and over the said 
slave or slaves therein, which would be exercised over him, her or them, 
in the county from whence the removal was made.” 

The court erred in refusing to give the fourth instruction prayed on the part 
of the petitioners. All that was asked by this instruction was, to submit to 
the jury whether, from the evidence, the bringing of the petitioners from 
Virginia to Alexandria, and the hiring them there, was not merely colour- 
able, with intent to evade the law. 

When the intention with which an act is done becomes the subject of inquiry, 
it belongs exclusively to the jury to decide. 

Whatever is done in fraud of law, is done in violation of it. 


The cases of the United States v. Quincy, 6 Peters 466, and the William 
King, 2 Peters 153, cited. 


IN error to the circuit court of the United States for the county 
of Washington. 


This case was argued by Mr Coxe, for the plaintiffs in er- 
ror; and by Mr Lee and Mr Jones, for the defendant. 
In the opinion of the court the facts are fully stated. 


Mr Coxe cited, Davis’s Collection of the Laws of the Dis- 
trict of Columbia 155, act of Congress of May 3, 1802; Da- 
vis’s Collect. 123, act of Congress of 1801; Davis’s Collect. 
265, act of June 1812, sect. 12. These citations referred to 
the question of slavery. As to the question of intention being 
exclusively for the jury, Mr Coxe cited, 6 Peters 466; 2 
Cranch 258, 390; 1 Wheat. 151, 121, 3 Cond. Rep. 462; 
2 Wheat. 149,153. > 


Mr Lee and Mr Jones referred to the same provisions of the 
laws of Maryland and of the United States, as were cited by 
the counsel for the plaintiffs in error. 


Mr Justice Tuompson delivered the opinion of the Court. 
The plaintiffs in error presented their petition to the circuit 

















. 


46 SUPREME COURT. ° 


[Lee v. Lee.] 


court of the United States for the county of Washington in 
the district of Columbia, setting forth, that they are persons of 
colour who are entitled to their freedom, and are now held in 
a state of slavery by the defendant in error, in the said county 
of Washington, contrary to law, and praying process, &c. 

The defendant in the court below appeared and pleaded, 
that the petitioners are not entitled to their freedom as they 
have alleged, and issue being thereupon joined, the cause was 
tried by a jury. 

Upon the trial, the petitioners proved that they were born 
in the state of Virginia, as slaves of Richard B. Lee, now de- 
ceased, who moved with his family into the county of Wash- 
ington in the district of Columbia about the year 1816, leaving 
the petitioners residing in Virginia as his slaves, until the year 
1820, when the petitioner Barbara was removed to the county 
of Alexandria in the district of Columbia, where she was hired 
to Mrs Muir, and continued with her thus hired for the period 
of one year. That the petitioner Sam was in like manner 
removed to the county of Alexandria, and was hired to general 
Walter Jones for a period of about five or six months. That 
after the expiration of the said periods of hiring, the petitioners 
were removed to the said county of Washington, where they 
continued to reside as the slaves of the said Richard B. Lee 
until his death, and since as the slaves of his widow, the de- 
fendant. 

Upon which evidence the petitioners’ counsel prayed the 
court to give to the jury the following instructions. 

1. If the jury shall believe from the evidence aforesaid that 
the said petitioners, or either of them, were slaves born in Vir- 
ginia, and that Mr Lee, their master, removed from Virginia in 
1817 with his family to the county of Washington, and left 
said petitioners residing in Virginia; and subsequently to the 
year 1820 the petitioners, or either of them, were removed 
from Virginia directly to the county of Washington, they would 
be entitled to their freedom in the present suit. 

2. If the jury shall believe from the said evidence that the 
petitioners, or either of them, were originally brought by their 
master, an inhabitant, and citizen of Washington county in 
this district, from Virginia to Alexandria county, and thence to 
Washington county ; they are also entitled to their, his, or her 
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freedom, unless the jury shall also believe from the evidence 
aforesaid, that the residence in Alexandria county, was not 
merely transitory, but was bona fide and permanent. 

The court gave the first instruction as prayed, but refused 
to give the second in the form asked, and in lieu thereof gave 
the following. 

3. That if the petitioners were bona fide hired to persons 
residing in Alexandria, and served their regular terms of hire 
there, the petitioner Barbara for a year or more, and the pe- 
titioner Sam from three to six months, and upon the expiration 
of their respective terms of hire, were brought from Alexandria 
to Washington ; such hiring and residence in Alexandria con- 
stituted a residence sufficiently permanent to authorise such 
removal, That such removal from Alexandria to Washington, 
upon the expiration of such terms of hire, does not infer such 
preconceived intent to bring them from Virginia to Washing- 
ton, as to render their intermediate residence in Alexandria 
merely transitory and mala fide, and their subsequent removal 
thence to Washington equivalent to a removal direct from 
Virginia to Washington. 

The petitioners’ counsel then prayed the court to instruct 
the jury, 

4. That if they shall believe from the evidence aforesaid, 
that the bringing the petitioners from Virginia to Alexandria, 
by their owner, and hiring them there, was merely colourable, 
with intent to evade the law, that then the petitioners are entitled 
to their freedom. 

The court refused to give this instruction, being of opinion, 
that there was no evidence in the case tending to prove, that 
the bringing of the petitioners from Virginia to Alexandria 
and hiring them there, was merely colourable, and with intent 
to evade the law. A further instruction was prayed by the 
petitioners’ counsel, and refused by the court, but which it is 
unnecessary here particularly to notice. 

To these several refusals a bill of exceptions was duly taken. 
A verdict and judgment were thereupon rendered for the de- 
fendant; and the cause comes here upon a writ of error. 

On the part of the defendant in error a preliminary objection 
has been made to the jurisdiction of this court, growing out of 
the act of congress of the 2d of April 1816 (Davis’s Col. 305), 
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which declares that no cause shall be removed from the circuit 
court for the district of Columbia to the supreme court, by 
appeal or writ of error; unless the matter in dispute shall be of 
the value of one thousand dollars, or upwards. 

The matter in dispute in this case, is the freedom of the pe- 
titioners. The judgment of the court below is against their 
claims to freedom; the matter in dispute is, therefore, to the 
plaintiff in error, the value of their freedom, and this is not 
susceptible of a pecuniary valuation. Had the judgment been 
in favour of the petitioners, and the writ of error brought by 
the party claiming to be the owner, the value of the slaves as 
property, would have been the matter in dispute, and affidavits 
might be admitted to ascertain such value. But affidavits, 
estimating the value of freedom, are entirely inadmissible; and 
we entertain no doubt of the jurisdiction of the court. 

The questions on the merits of the case arise upon the refusal 
of the court to give the instructions prayed on the part of the 
petitioners. 

By the Maryland law of 1796 (Herty’s Dig. 384), it is de- 
clared, that it shall not be lawful to import or bring into this 
state by land or water, any negro, mulatto, or other slave, for 
sale, or to reside within this state. And any person brought 
into this state as a slave, contrary to this act, if a slave before, 
shall thereupon cease to be the property of the person so im- 
porting, and shall be free. 

And by the act of congress of the 27th of February 1801 
(Davis’s Col. 123), it is provided, that the laws of the state of 
Maryland, as they then existed, should be, and continue in 
force in that part of the district, which was ceded by that 
state to the United States. 

The Maryland law of 1796 is, therefore, in force in the 
county of Washington ; and the petitioners, if brought directly 
from the state of Virginia into the county of Washington, would, 
under the provisions of that law, be entitled to their freedom. 
This has not been denied on the part of the defendant in error, 
and indeed, is fully recognized by the court below in the first 
instruction given tothe jury. And the question turns upon the 
refusal of the court to give the instructions prayed, in relation 
to the hiring of the petitioners in the county of Alexandria, be- 
fore being brought into the county of Washington. 
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By the act of congress of the 24th of June 1812 (Davis’s Col. 
265, sec. 9), it is declared, “that hereafter, it shall be lawful 
for any inhabitant or inhabitants, in either of the said counties 
(Washington and Alexandria), owning and possessing any 
slave or slaves therein, to remove the same from one county 
into the other, and to exercise, freely and fully, all the rights 
of property, in and over the said slave or slaves therein, which 
would be exercised over him, her, or them, in the county from 
whence the removal was made.” 

Upon the construction to be given tothis act, a difference of 


‘opinion: is entertained by the judges. Some are of opinion, 


that to ‘bring a case within this act of 1812, the slave must 
continue in the actual possession of the owner, being an inhabi- 
tant of one of the counties, in order to make the removal into 
the other county lawful. They give a limited and literal con- 
struction to the words owning and possessing. And that the 
hiring in Alexandria, did not. so change the situation of the 
petitioners, as to prevent their removal from Virginia being 
considered a direct removal into the county of Washington; 
and which of course made them free, under the act of 17986. 

The other judges are of opinion, that actual possession by 
the owner, in his own family, is not necessary. But thata 
hiring out, bona fide, and without intention to evade the act of 
1796; would so interrupt the continuity of the removal, as to 
take the case out of the act, and make the subsequent removal 
into the county of Washington lawful. - That this law (1812), 
for the purpose of authorising the removal of slaves from one 
county into the other, censiders the ‘district composed of -the 
two counties as entire: and gives the owner the full exercise 
of all his rights of property, over his slave in each county; in 
the same manner as if the district was not divided into two 
counties. 

We think, however, the court erred in refusing to give the 
fourth instruction prayed on the part of the petitioners. 

All that was asked by this instruction was, to submit to the 
jury, whether, from the evidence, the bringing of the petition- 
ers from Virginia to Alexandria, and the hiring them there, 
was not merely colourable, with intent to evade the law. 

The court had instructed the jury that a removal of the 
petitioners direct from Virginia to the county of Washington, 
VOL. VILI.—G 
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would have entitled them to their freedom. The object and 
purpose of the hiring in Alexandria, would seem necessarily to 
have been open to inquiry. And if open at all, it was matter 
of fact, consisting of circumstances, from which an inference 
was to be drawn ; and this properly belonged to the jury. The 
court was not requested to instruct the jury as to the sufficiency 
of the evidence to justify the conclusion sought to be drawn 
from it; or to express any opinion as to the weight of the eyi- 
dence. If, in the opinion of the court, the verdict of the jury 
should be found against the evidence, the proper correction, 
if at all to be applied by the court, would be by granting a 


‘new trial. But the refusal to give the instruction prayed, was 


taking from the jury the right of judging upon the intent. If 
intention was at all open for inquiry, it was certainly matter for 
the jury. 

In the case of the United States v. Quincy (6 Peters 466), 
this court said, that when the intention with which an act is 
done, becomes a subject of inquiry, it belongs exclusively to 
the jury to decide. And in the case of the William King (2 
Wheaton 148,-4 Cond Rep. 71), it is laid down as a general 
rule, that whatever is done in fraud of a law, is done in viola- 
tion of it. That if a vessel, with an original intention to go to 
a foreign port, complied with the requisition necessary to obtain 
a clearance on a voyage coastwise; this is but the device, by 
which she eludes the force that would otherwise have pre- 
vented her departure from the port. 

These are principles which have a direct bearing upon the 
present question. If the original intention of the owners of the 
slaves was to bring them into the county of Washington, the 
hiring of them in Alexandria might have been thought by the 
jury a device to evade the law of 1796. 

It can hardly be said that such a conclusion would have 
been entirely without colour. The owner of these slaves re- 
sided in the county of Washington, and no reason is assigned 
for their remaining a short time in Alexandria, or why they 
were not wanted in Washington county, as much before, as 
after the hiring in Alexandria. Suppose the hiring had been 
for one week, or one day, would any one doubt, that it would 
have been done with a view to take the case out of the law of 
1796, and would have been a fraud upon the law ? And who in 
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such a case would judge of the intention? The court, or the 
jury? The answer cannot admit of a doubt. 

The time of hiring in the present case, lessens the weight 
of the evidence, but does not transfer the weight of deciding 
upon it, from the jury to the court. 

The judgment of the court below is accordingly reversed, 
and the cause sent back with directions to issue a venire de 
novo. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel ; on consideration whereof, it is 
ordered and adjudged by this court, that the judgment of the 
said circuit court in this cause be, and the same is hereby re- 
versed, and that this cause be, and the same is hereby re- 
manded to the said circuit court, with directions to award a 
venire facias de novo..- 
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Kosciuszko ARMSTRONG, APPELLANT V. BENJAMIN L. Lear, 


ADMINISTRATOR OF THADDEUS KOscIUSZKO AND OTHERS. 


A bill was filed in the cireuit court of the district of Columbia, claiming a 


legacy under an alleged codicil made in Paris, to a will made in the United 
States. The testator was a native of Poland: at the time of the making of 
the codicil he resided in France; and when he made the will, to which the 
instrument, upon which the legacy was claimed was said to be a codicil, he 
was in the United States. He went to Europe soon after he made the will, 
and many years afterwards he died in Switzerland. The bill alleged that the 
instrument on which the legacy was claimed had been duly proved in the 
orphan’s court of Washington county, in the district of Columbia, where 
the administrator, with the will annexed, resided. There was no allegation 
that the codicil had been established to be a valid will by the law of France, 
the place of the domicil of the testator where the same was made. The 
administrator submitted to the court whether it would decree the payment 
of the money to the complainant “ upon an instrument made under the cir- 
cumstances, and authenticated in the manner that the aforesaid instrument 
is, and whether the said instrument shall have effect to revoke or alter any 
part of said testator’s will, solemnly executed and left in the hands of 
his executor in this country,” &c. &c. By the court: This is certainly a 
very informal and loose mode of putting in issue (if upon the bill such a 
question can be tried) the validity of a will made in a foreign country, whose 
laws are not brought before the court, either by averment or evidence. 


The answer contains an allegation, that certain persons residing in Europe 


have filed a bill in the circuit court of the district of Columbia, against him, 
the administrator, claiming a large portion of the assets, if not the whole, as 
creditors or mortgagees of the testator ; and certain persons, also residing in 
Europe, have filed another bill against him (it was probably meant in the 
same court), claiming the whole assets, as heirs at law of the testator, and 
therefore as distributees of the said assets. None of the parties to either of 
these latter bills are made parties to the present bill. By the court: The 
persons claiming as heirs of the testator, should be made parties, that they 
may have an opportunity to contest the plaintiff's title, as the real partie in 
interest, the administrator being but a mere stake holder. 


The heirs and legal representatives of the testator filed a bill in the circuit 


court claiming from the administrator of the testator with the will annexed, 
the funds which had come into his hands ; which bill is still pending. The 
allegations in the bill go to defeat the validity of the will made in the United 
States, and also assert other grounds of claim. By the court: All the bills 


‘ought, if possible, to be brought to a hearing at the same time in the circuit 


court, in order that a final disposition may, at the same time, be made of all 
the questions arising in all of them. 


If the intention is to put in issue (as it seems to be), not only the construction 


and operation of the testamentary instrument in favour of the plaintiff, but 
its validity and effect as a will, it is material-that the law of France, the 
° 
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place of the domicil of the testator at the time of its execution, should be 
brought before the court, and established as matter of fact; for the court 
cannot judicially take notice of foreign laws, but they must be proved by 
proper evidence. The present allegations of the bill and answer are quite 
too loose for this purpose;: and they should be amended and made more 
distinct and direct. ; 

There may arise some nice questions of international law, in which the fact of 
the domicil of the testator at the time of his birth, at the time of his making 
the will made in the United States, and at the time of his death, may be- 
come material. The court do not mean to say, what is the rule that is to - 
govern in cases of wills of personalty, whether it be the rule of the native 
domicil, or of the domicil at the time of the execution of the will, or of the 
domicil at the death of the party, where there have been changes of domi- 
cil. These are points, which ought, under the circumstances of this case, 
to be left open for argument. But the facts on which the argument should 
rest, ought to be distinctly averred in the bill, and met in the answer. | 

The place of domicil of the testator at the time of his death, may also become 
material under another aspect of the case, viz. the question, who are his 
heirs, entitled to the succession, ab intestato, or under the other will or 
wills executed by him, to which reference-is made in some of the papets in 
the case. The persons claiming as such heirs, must establish their title 
under, and according to the law of his domicil at the time of his death. So 
that perhaps it may become material, if Switzerland was the domicil of the 
testator at the time of his death, to bring the law of that country distinctly, 
as matter of fact, before the court. 


APPEAL from the circuit court of the United States of the 
district of Columbia, for the county of Washington. 

On the Ist day of April 1829, the appellant Kosciuszko Arm- 
strong filed a bill in the circuit court, setting forth his citizen- 
ship of the state of New York, and that Thade Kosciuszko, 
late an officer in the service of the United States, in the war 
of their revolution, and of the republic of Poland, on or about 
the 5th day of May in the year 1798, placed a large sum in 
the hands of Thomas Jefferson, Esq., late president of the 
United States, far exceeding the sum of ten thousand dollars, 
and executed a will and testament, a copy of which is here- 
with filed, and marked exhibit A, and which this complainant 
prays may be taken as a part of this his bill. That afterwards, 
to wit on or about the 28th day of June in the year 1806, 
the said Thade Kosciuszko, being then domiciled at Paris, in 
the kingdom of France, executed a certain instrument of 
writing, being in the nature and of the effect of a last will or 
writing testamentary, whereby he willed and directed that 
at his decease, the sum of three thousand seven hundred and 
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four dollars, current money, should be possessed by, and de- 
livered over to the full enjoyment and use of the complainant; 
and the said testator thereby instructed and authorized his 
only lawful executor in the United States, the said Thomas 
Jefferson, to reserve, in trust for that special purpose, of the 
funds he held belonging to the testator, the aforesaid sum of 
three thousand seven hundred and four dollars, in principal to 
the complainant, to be paid by him, the said Thomas Jeffer- 
son, immediately after his decease, to the complainant, and, in 
case of his death, to the use and benefit of his surviving bro- 
thers. That the said testator, on the day and year aforesaid, 
duly signed and sealed the said instrument of writing in the 
presence of two competent witnesses, who attested the same, 
and acknowledged the same, on the same day, before Fulwar 
Skipwith, commercial agent and agent for prize causes for the 
said United States, at Paris; and then delivered the same, 
under his hand and seal, to John Armstrong, father of the 
complainant. That afterwards, to wit on the 15th day of 
October in the year 1817, the said Thade Kosciuszko departed 
this life, leaving the said instrument of writing unrevoked ; 
and the same was, after the death of the said Thade Kosciusz- 
ko, admitted to probate, and duly proved in the orphan’s court 
of Washington county ; a copy whereof, exhibit B, he prays 
may be taken as a part of his bill. 

That he is advised, and believes that the said instrument of 
writing is, to all intents and purposes, a last will and testa- 
ment, and must operate as such, and revokes pro tanto the be- 
quests and appropriation made in the will first mentioned ; 
that the said Thomas Jefferson, named as executor in the will 
first mentioned, refused to take out letters testamentary on the 
estate of the said Thade Kosciuszko, and renounced all claim 
and right so to do, according to law; and Benjamin L. Lear, 
whom the complainant prays may be made defendant to this 
his bill, was duly appointed administrator, with the will an- 
nexed, on the said estate; which has since come into the 
hands of the said Benjamin L. Lear, far exceeding, as afore- 
said, ten thousand dollars. That the said Benjamin L. Lear 
has been frequently applied to by the complainant for the pay- 
ment of the aforementioned legacy of three thousand seven 
hundred and four dollars, together with the interest thereon, 
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which the said Lear refuses to pay, until the order and decree 
of this court had upon the premises; and the said defendant 
combining and confederating with one major Estho, a subject 
of his imperial, majesty, the emperor of all the Russias, and 
Monsieur Zeltner, formerly minister plenipotentiary of the 
Helvetic Republic at Paris, and now residing at Soleure in 
Switzerland, whom the complainant prays may be made par- 
ties to this his bill of complaint ; the said confederates some- 
times pretend that the said Thade Kosciuszko never executed 
the said the last mentioned writing testamentary, and some- 
times they pretend that the said major Estho is the heir at 
law of the said Thade Kosciuszko, and, as such, entitled to all 
his said estate; and sometimes they pretend that the said 
Thade Kosciuszko, during his lifetime, made some disposition of 
his said estate in favour of the children and other relatives of 
the said Zeltner, whereas the said last mentioned writing 
testamentary was duly executed as aforesaid; and that the 
said major Estho is not the heir at law of the said Thade Kos- 
giuszko, or if he is, that he is not entitled to receive distribution 
of the said personal estate, and that the said Thade Kosciuszko 
made no testamentary or other disposition in favour of the said 
Zeltner, or his children or relatives, which could affect the 
claim of the complainant under the said writing testamentary. 
All which actings and doings, and pretences of the said con- 
federates, are contrary to equity and good conscience, and 
tend to the manifest injury and oppression of the complainant. 


Complainant’s exhibit A. 


I, Thaddeus Kosciuszko, being just on my departure from 
America, do hereby declare and direct that, should I make no 
other testamentary disposition of my property in the United 
States, I hereby authorize my friend Thomas Jefferson to em- 
ploy the whole thereof in purchasing negroes from among his 
own or any others, and giving them liberty in my name; in 
giving them an education in trades, or otherwise, and in havy- 
ing them instructed for their new condition in the duties of 
morality, which may make them good neighbours, good fa- 
thers or moders, husbands or wives, and in their duties as citi- 
zens, teaching them to be defenders of their liberty and country, 
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and of the good order of society, and in whatsoever may make 
them happy and useful. And I make the said Thomas Jefler- 
son my executor of this. 
T. Koscruszxo. 
5th day of May 1798. 


Complainant’s exhibit B. 


Know all men by these presents, that I, Thade Kosciuszko, 
formerly an officer of the United States of America in their 
revolutionary war against Great Britain, and a native of Lilou- 
rui, in Poland, at present residing at Paris, do hereby will and 
direct, that, at my decease, the sum of three thousand seven 
hundred and four dollars, currency of the aforesaid United 
States, shall of right be possessed_by, and delivered over to the 
full enjoyment and use of Kosciuszko Armstrong, the son 
of general John Armstrong, minister plenipotentiary of the said 
States at Paris. For the security and performance whereof, I 
do hereby instruct and authorize my only lawful executor in 
the said United States, Thomas Jefferson, president thereof, te 
reserve in trust for that special purpose, of the funds he already 
holds belonging to me, the aforesaid sum of three thousand 
seven hundred and four dollars, in principal ; to be paid by him, 
the said Thomas Jefferson, immediately after my decease, to 
him, the aforesaid Kosciuszko Armstrong; and in case of his 
death, to the use and benefit of his surviving brothers. 

Given under my hand and seal, at Paris, this 28th day of 
June 1806. 

Tuave Kosciuszko. [sEAt. ] 

In presence of 

Cuartes Carrer, 
James M. Morris. 


Commercial Agency of the United States, Paris. 
On this 28th day of June, in the year of our Lord 1806, and 
of the independence of the United States of America the thir- 
tieth, before the undersigned, commercial agent and agent of 
prize causes for the United States of America, at Paris, person- 
ally appeared Thade Kosciuszko, late officer of the said United 
States, who, in his presence, signed and sealed the foregoing 
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transfer in favour of Kosciuszko Armstrong, the _ son of gene- 
ral John Armstrong, minister plenipotentiary of the United 
States at Paris, and in case of his death, to the use and benefit 
of his surviving brothers ; and did acknowledge it as his own 
act and deed for the purposes therein specified. 

In testimony whereof, he, the said undersigned as aforesaid 
has hereunto signed his name, and affixed his seal of office, at 
Paris, the day and year above written. 

[u. s.] Fuiwar SkIPwitTH. 


Orphan’s Court, Washington County, District of Columbia, to wit : 

Be it remembered, that on this 26th day of September, in 
the year 1827, Richard Forrest, of the county and district afore- 
said, made oath on the Holy Evangels of Almighty God, that 
he is well acquainted with the hand writing of Fulwar Skip- 
with, late United States commercial agent at Paris, having 
often seen him write ; and that he verily believes the signature, 
“Fulwar Skipwith,” to the certificate to the annexed instru- 
ment of writing purporting to be the will of Thade Kosciuszko, 
is the proper hand writing of said F. Skipwith; and that he 
believes the seal attached to said certificate is the official seal 
of the United States consulate at Paris. 

Sworn in open court. 

Teste, Henry C. Neate, Reg’r Wills. 


And now, on this 8th day of May, in the year 1828, in the 
orphan’s court of Washington county, and district aforesaid, 
Joseph C. Cabell, of Nelson county, in the state of Virginia, 
makes oath on the Holy Evangels of Almighty God, that he 
is well acquainted with the hand writing of Charles Carter, 
one of the subscribing witnesses to the annexed paper, purport- 
ing to be the will and testament of Thade Kosciuszko, deceased, 
having often seen him write; and that he verily believes the 
signature, ** Charles Carter,” as witness to said will, to be the 
proper hand writing of said Charles Carter, now deceased ; and 
that he is well acquainted with the hand writing of Fulwar 
Skipwith, late commercial agent of the United States at Paris, 
having often seen him write; and that he verily believes the 
signature, “ F. Skipwith,” to the annexed certificate to the 
instrument of writing purporting to be the will of Thade Kos- 
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ciuszko, is the proper hand writing of the aforesaid Fulwar 
Skipwith, who now resides near Baton Rouge, Mississippi. 
Sworn in open court. 
Teste, Henry C. Neate, Reg’r Wills. 


District of Columbia, Washington County, to wit : 

The 19th day of November 1828, James M. Morris, one of 
the subscribing witnesses to the aforegoing instrument of writ- 
ing, purporting to be the last will and testament of Thaddeus 
Kosciuszko, deceased, made oath on the Holy Evangels of Al- 
mighty God, that he did see the testator, therein named, sign 
and seal this will ; that he published, pronounced and declared 
the same to be his last will and testament; that, at the time 
of his so doing, he was, to the best of his apprehension, of 
sound and disposing mind, memory and understanding ; and 
that he, together with Charles Carter, the other subscribing 
witness, respectively subscribed their names as witnesses to the 
will, in the presence, and at the request of the testator, and in 
the presence of each other. 

Sworn in open court. 


Teste, Henry C. Neate, Reg’r Wills. 


District of Columbia, Washington County, to wit : 

I certify that the aforegoing last will and testament of Thad- 
deus Kosciuszko is truly copied from the original, filed and 
recorded in my office. 

Witness my hand, and seal of office, this 5th day of March, 
in the year 1829. 

[ SEAL. ] Henry Neate, Reg’r Wills. 


The bill prayed a subpeena against the defendants, and the 
marshal returned that he had summoned B. L. Lear, and 
“non sunt the rest. Mr Lear appeared to the bill. 

The circuit court made the following order of publication 
as to the absent defendants. 

Kosciuszko Armstrong v. Benjamin L. Lear, administrator, 
with the will annexed, of Thade Kosciuszko, major Estho, a 
subject of his imperial majesty the emperor of all the Russias, 
and Monsieur Zeltner, formerly minister plenipotentiary of the 
Helvetic republic at Paris, and now residing at Soleure, in 
Switzerland. 
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The bill in this case étates, that the said Thade Kosciuszko, 
about the 5th of May 1798, placed a large fund in the hands 
of Thomas Jefferson, late president of the United States, ex- 
ceeding the sum of ten thousand dollars; and executed a 
will ; that, on or about the 28th of June 1806, the said Kos- 
ciuszko executed at Paris, an instrument of the nature of, and 
effect of, a last will or writing testamentary, whereby he 
willed and directed that, at his decease, the sum of three thou- 
sand seven hundred and four dollars should be possessed by, 
and delivered over to the full enjoyment and use of the com- 
plainant, to be_paid by the said Thomas Jefferson to the com- 
plainant, immediately after the said Kosciuszko’s decease, out 
of the said funds ; that the said Kosciuszko, on the said 28th 
of June 1806, duly signed and sealed the said instrument of 
writing, in the presence of two competent witnesses, who at- 
tested the same, and acknowledged the same, on the same 
day, before Fulwar Skipwith, commercial agent, and agent 
for prize causes, for said United States at Paris, and then and 
there delivered the same under his hand and seal to John 
Armstrong, father of the complainant. That afterwards, to 
wit on the 15th day of October 1817, the said Kosciuszko de- 
parted this life, leaving the said instrument of writing unre- 
voked, and the same has since been duly admitted to probate, 
and proved in the orphan’s court of Washington county. That 
the said Thomas Jefferson, named as executor in the will first 
mentioned, refused to take out letters testamentary on the 
estate of the said Kosciuszko; and thereupon the defendant 
Lear was duly appointed administrator with the will annexed. 
The bill further charges that the said Lear refuses to pay the 
said sum of three thousand seven hundred and four dollars, 
because, among other reasons, a claim to the whole of the 
funds of said estate has been made by said major Estho, as 
heir at law of said Kosciuszko, and another claim by the said 
Monsieur Zeltner under another will, which he alleges the 
said Kosciuszko to have made in Europe, in favour of himself 
or some of his relations; and the complainant states the ob- 
ject of his said bill to be, to enforce a discovery, by said Lear, 
of the funds and effects which have come to his hands as ad- 
ministrator as above named, and the payment by him to the 
complainant of said sum of three thousand seven hundred and 
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four dollars, with interest, &c. And it appearing to the court 
that two of the defendants in this case, viz. the said major 
Estho and Monsieur Zeltner, are not within the jurisdiction of 
this court, and do not reside within the United States, but, as 
far as appears to the court, one of the said defendants resides 
in Poland, and the other in Switzerland: it is therefore, by 
this court here, on motion of the complainant’s solicitor, or- 
dered, this 3d day of August 1529, that the said absent de- 
fendants be and appear before this court here, in person or by 
solicitor, on or before the second Monday of December next, 
and answer the complainant’s said bill, or show cause why a 
decree should not be passed as prayed by said bill: otherwise, 
the same will be taken for confessed against them, provided a 
copy of this order be published in the National Intelligencer 
twice a week, for six weeks successively, the first publication 
thereof to be at least four months previous to said second Mon- 
day of December next. 
By order of the court. 


Teste, Witt1am Brent, Clerk. 
3d August 1829. 


In December 1831 Benjamin L. Lear, as administrator of 
Thaddeus Kosciuszko, filed an answer stating that in the 
character of administrator of Thaddeus Kosciuszko, with the 
will annexed, he has assets for such administration amount- 
ing to more than ten thousand dollars. That on or about the 
8th of January 1823, the complainant, by John Armstrong his 
next friend, the complainant being then an infant, filed in 
this court his bill of complaint against the respondent for the 
same purpose, and in substance the same as his bill in this 
case. That the respondent on the 22d of January 1823 filed 
his answer to the bill with certain exhibits, which he asks to 
be considered as part of his answer to the bill. 

The answer of Benjamin L. Lear to the bill of complaint of 
Kosciuszko Armstrong, an infant, under the age of twenty- 
one years, by his father and next friend, John Armstrong, of 
the county of Duchess, in the state of New York : 

This respondent, saving and reserving to himself, now, and 
at all times hereafter, all and all manner of benefit and ad- 
vantage of exception to the manifold uncertainties and imper- 
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fections in the said complainant’s said bill contained, for answer 
thereunto, or unto so much thereof as materially concerns this 
defendant to make answer unto, saith, that he is the adminis- 
trator, with the will annexed, of Thaddeus Kosciuszko; that 
he has no knowledge of a fund having been placed, by the late 
General Thade Kosciuszko, in the hands of Thomas Jefferson ; 
and a will having been executed by him, excepting such as 
he has derived from a letter of said Thomas Jefferson to Mr 
Pierre de Politica, the envoy from Russia to the United States 
of America, and a copy of the record of the court of Albemarle 
county, in Virginia ; a copy of which letter and record he re- 
ceived among the other papers from said Thomas Jefferson, 
which were put into his hands as relating to the administration 
of the estate of the said Thaddeus Kosciuszko ; and a copy of 
which letter is herewith exhibited to the court, marked defend- 
ant’s exhibit A, which this defendant prays may be taken as 
part of this his answer. ‘That this respondent admits that the 
instrument mentioned in the complainant’s bill, and exhibited 
to this court by him, marked exhibit B, was executed and au- 
thenticated, as it purports to be, at Paris, in the kingdom of 
France, the said Thade Kosciuszko being domiciled and resident 
at said Paris at the time said instrument was executed and 
bears date ; but this defendant submits to this honourable court, 
and prays its decision thereon, whether it will decree him to 
pay the said sum of three thousand seven hundred and four 
dollars to the said complainant, upon an instrument made 
under the circumstances, and authenticated in the manner 
that the aforesaid instrument is; and whether said instrument 
shall have the effect to revoke or alter any part of said Kosci- 
uszko’s will solemnly executed, and left in the hands of his ex- 
ecutor in this country, to be carried into execution at his death, 
and especially when it appears, from this defendant’s exhibit 
A, that the said executor had received, from his testator, a 
letter of so late date as the 15th of September 1817, in which 
he says of this fund, “after my death you know its invariable 
destination.” And this defendant submits to the decision of 
this honourable court, whether, if the instrument aforesaid, 
being genuine and properly authenticated, is of the nature and 
effect of a will or testament, the said letter of the testator to 
his executor does not operate as a revocation of said instrument, 
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and a re-establishment and republication of his former will? 
And this defendant, further answering, saith, that he believes 
it to be true that the said Thomas Jefferson, named as execu- 
tor in said Kosciuszko’s will, refused to take out letters testa- 
mentary on his estate, and renounced all claim and right so to 
do, according to law. And this defendant saith, that he was, 
on the 14th day of August in the year 1821, appointed by 
the orphan’s court, of the county of Washington, district of 
Columbia, the administrator, with the will annexed, of the 
estate of the said general Thaddeus Kosciuszko, and received 
from the said orphan’s court, letters of administration with said 
will annexed, a copy of which is herewith exhibited to this 
court, marked defendant’s exhibit C, and which this defendant 
prays may be taken as part of this his answer. That, after 
receiving said letters of administration, there came to the 
hands of this defendant from the said Thomas Jefferson, as 
the estate of said Kosciuszko, two certificates of the six per cent 
stock of the United States—one of eleven thousand three hun- 
dred and sixty-three dollars and sixty-three cents, and the 
other of one thousand one hundred and thirty-six dollars and 
thirty-six cents, and one certificate of stock of the Bank of 
Columbia, of forty-six shares, amounting, at their par value, 
to four thousand six hundred dollars. That the appraisers 
appointed by the aforesaid orphan’s court to estimate the value 
of said stocks, appraised them both at par, taking into con- 
sideration the advance of the market price of the one, and the 
depreciation of that of the other, and their respective amounts, 
and appraising them both together. That, after the receipts 
of said certificates, there came to the hands of this defendant, 
dividends upon said stocks to the amount of four thousand one 
hundred and four dollars, which he invested, with the consent 
of said orphan’s court, in six per cent stocks of the said United 
States, and which purchased of said stock of the United States 
a certificate of three thousand seven hundred and ninety-four 
dollars and twenty-four cents, and that there have since come 
to his hands, as dividends upon all of said stocks, five hundred 
and eighty dollars and eighty-two cents, making the whole 
amount of the estate of said Kosciuszko, which has came to his 
hands, twenty thousand eight hundred and ninety-four dollars 
and twenty-three cents of stocks estimated at their par value, 
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and five hundred and eighty dollars and eighty-two cents in 
cash. This defendant, further answering to the bill of said 
complainant, saith, that among the papers which came to his 
hands, as herein before mentioned, is a letter from the afore- 
said Mr De Politica, to the said Thomas Jefferson, enclosing 
a copy of a despatch from the viceroy of Poland to him, a copy 
of which letter and despatch is herewith exhibited to this hon- 
ourable court, marked defendant’s exhibit D; and by which 
this defendant understands that the whole estate of said Kosci- 
uszko may be claimed by a major Estho, of Poland, as the 
heir at law of said Kosciuszko. That this respondent commu- 
nicated to said Politica in April last, such information as he 
possessed in relation to said estate, and was informed by said 
Politica that the same would be transmitted to the said vice- 
roy of Poland. That there were also, among the papers afore- 
said, two letters from a Mr Zeltner to said Thomas Jefferson, 
copies of which are herewith exhibited, marked “ defendant’s 
exhibit E, and defendant’s exhibit F,”’ by which this defend- 
ant understands, that the said Kosciuszko has disposed of the 
greater part of his fortune in favour of the children, nieces, 
brothers and sister of the said Zeltner, and that his (said Kos- 
ciuszko’s) parents were living in Poland at the date of the 
first of said letters. 


Exhibit A. 


Monticello, June 12,18 . 

Sir, I have received your favour of May 27, on the subject 
of the property of the late general Kosciuszko, vested in our 
funds, and left under my care and direction. A little before 
the departure of the general from America, in 1798, he wrote 
a will, all with his own hand, in which he directed, that the 
property he should possess here, at the time of his death, should 
be laid out in the purchase of young negroes, who were to be 
educated and emancipated: of this will he named me execu- 
tor, and deposited it in my hands. The interest of his money 
was to be regularly remitted to him in Europe. My situation 
in the interior of the country, rendered it impossible for me to 
act personally in the remittances of his funds, and Mr John 
Barnes, therefore, of Georgetown, was engaged under a power 
of attorney to do that on commission ; which duty he regularly 
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and faithfully performed until we heard of the death of the 
general. We had, in the mean time, by seasonably with- 
drawing the greater part of his funds from the bank in which 
he had deposited them, and lending them to the Government 
during the late war, augménted them to seventeen thousand 
one hundred and fifty-nine dollars and sixty-three cents: to 
wit, twelve thousand four hundred and ninety-nine dollars and 
sixty-three cents in the funds of the United States, and four 
thousand six hundred dollars in the Bank of Columbia, in 
Georgetown. I delayed, for a considerable time, the regular 
probate of the will, expecting to hear from Europe, whether 
he had left any will there, which might affect his property 
here. I thought that prudence and safety required this, al- 
though the last letter he wrote me before his death, dated 
September 15, 1817, assured me of the contrary in these words, 
‘nous avangons tous en Age, c’est pour cela, mon cher et re- 
spectable ami, que je vous prie de vouloir bien (et comme 
vous avez tout le pouvoir) arranger qu’ aprés la mort de notre 
digne ami Mr Barnes, quelqu’un d’aussi probe que lui prenne 
sa place, pour que je regoive les intéréts ponctuellement de 
mon fonds; duquel, aprés ma mort, vous savez la destination 
invariable, quant 4 présent faites pour le mieux comme vous 
pensez.” After his death, a claim was presented to me on 
behalf of Kosciuszko Armstrong, son of General Armstrong, 
of three thousand seven hundred and four dollars, given in Kos- 
ciuszko’s lifetime, payable out of this fund; and subsequently 
came a claim to the whole from Mr Zeltner, of Soleure, under 
a will made there. I proceeded, on the advice of the attorney- 
general of the United States, to prove the will in the state 
court of the district in which I reside, but declined the execu- 
torship. When the general named me his executor, I was 
young enough to undertake the duty, although, from its nature, 
it was like to be of long continuance; but the lapse of twenty 
years more, had rendered it imprudent for me to engage in 
what I could not live to carry into effect : finding now, by your 
letter of May 27, that a relation of the general’s also claims 
this property, that it is likely to become litigious, and age and 
incompetence to business admonishing me to withdraw my- 
self from entanglements of that kind, | have determined to 
deliver the will and whole subject over to such court of the 
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United States as the attorney general of the United States shall 
advise, (probably it will be that of the District of Columbia) 
to place the case in his hands, and to petition that court to 
relieve me from it, and to appoint an administrator with the 
will annexed. Such an administrator will probably call on 
the different claimants to interplead, and let the court decide 
what shall be done with the property. This I shall do, sir, 
with as little delay as the necessary consultations will admit, 
and when the administrator is appointed, I shall deliver to 
him the original certificates which are in my possession: the 
accumulating interest and dividends remain untouched in. the 
treasury of the United States and Bank of Columbia. 

I learnt with much pleasure your return to the United States, 
and in a character, which enables you to do much good to 
your own, as well as to our country. The peace and friendly 
intercourse of nations depend much on the personal characters 
of their diplomatic agents, whose view of things, in black or 
in white, cannot fail to tinge that of their respective govern- 
ments. Your friendly dispositions’give us entire confidence, 
that every thing from you will be conciliatory, and its effects 
the greater, as the proofs we have had of the friendship of 
your great and good emperor, give us confidence, that what- 
ever seed you sow, will fall ‘neither by the way-side, nor in 
stony places, nor among thorns, but on good ground, which 
will bring forth fruit to a hundred fold.’ 

We all recollect with pleasure the favour of your former 
visit to Monticello, and a repetition will be equally gratifying, 
should your affairs permit. The country cannot, like the 
cities, furnish the amusements of varied society : a varied scene 
is all it can offer to its guests, and a view of the tranquil cur- 
rent of domestic life. In presenting to you the souvenirs of 
the family, I tender my salutations also, and the assurance of 
my high respect and consideration. 

Tu. JEFFERSON. 

H. E. M. De Poletica, Ambassador of Russia. 


Exhibit B. 
Red Hook, 4th Jan. 1818. 
Dear sir, Some years before I left Paris, General Kosciuszko 
put into my hands the paper, of which the enclosed is a copy. 
VOL. VIII.—I 
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Understanding that it was not to be used till the general’s 
death, it has been in my cabinet unopened, from that day till 
this, and is now recurred to on the information brought by 
the mails of the day, that the general had died in Switzerland, 
on the 15th of October last, and that his funeral was cele- 
brated in Paris on the 31st of that month. I beg to know 
from your kindness, whether you have any information from 
Switzerland or France in relation to this event, and (if it cor- 
responds with mine) what other steps, if any-besides furnish- 
ing the original document, will be necessary or proper to give 
effect to the general’s will, so far as my son is concerned. 
The young man is now fifteen or sixteen years old. 

I beg you toaccept assurances of my great respect andesteem. 


Joun ARMSTRONG. 
Thomas Jefferson, Monticello. — 


The will and probate, as contained in pages ante, were also 
annexed as exhibits; together with the following correspon- 
dence. ' 


Washington City, le 27 Mai 1819. 

Monsieur, Peu avant mon départ de Paris en Février dernier 
jai regu du vice-roi de Pologne Prince Lajanceck, la lettre 
dont j’ai ’honneur de vous transmettre ci jointe la copie avec 
celles des piéces qui ’accompagnoient. Le tout indique claire- 
ment la nature des renseignements que me demande le gouv- 
ernement de Pologne et que je n’ai pas hésité de lui promettre, 
comptant d’avance sur votre obligeance, malgré tous les motifs 
qui’ m’engageoient 4 respecter vos loisirs si précieux par les 
souvenirs aux quels ils se rattachent. 

Je saisis avec empressement cette occasion pour vous ex- 
primer, Monsieur, mon vif desir d’obtenir la permission de me 
présenter encore une fois 4 Monticello, pour vous y renouveller 
de vive voix l’expression de la haute consideration avec laquelle 
jai Phonneur d’ étre, Monsieur, 

Votre trés humble et trés obeissant serviteur, 
PIERRE DE POLETICA, 
Envoyé de Russie pres les U. S. d Amérique. 
Thomas Jefferson, Monticello. 
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Copie Pune dépéche du Vice Roi du Royaume de Pologne 2 Mr 
_ de Poletica,; datée de Varsovie, du 17 Nov. 1818. 


Le sieur Estho, ci devant major 4 ’armée Polonaise, neveu 
de feu le général Kosciuszko, se trouvant dans le cas d’avoir 
besoin d’une information exacte sur I’ état de la fortune que le 
dit général a pu délaisser, a reclamé intervention de son 
gouvernement 4 l’effet de lui procurer les éclaircissements 
nécessaires 4 cet égard par l’ entremise de la mission de 8. M. 
I. et R. notre Auguste Maitre prés la cour de France. 

La correspondance dont M. le Gl. Pozzo di Borgo a bien 
voulu se charger 4 cet effet avec des personnes qui lui sem- 
bloient étre le plus 4 méme de connoitre les moyens pécuniaires 
de feu Kosciuszko, a donné pour 1ésultat deux lettres ci-jointes 
en copies, portant quelques renseignements sur I’ objet ci-dessus 
mentionné. 

Il conste de ces deux piéces et votre excellence voudra bien 
s’en convaincre, que le Gl. Kosciuszko, outre les fonds déposés 
entre les mains de différents banquiers en France et en Suisse 
en possédoit de plus considerables encore chez MM. Thomson 
et Bonar 4 Londres et chez Jefferson .et Barnes 4 Washington. 

Le sieur Estho met d’autant plus d’interét 4 obtenir des no- 
tions précises relativement aux fonds de son oncle placés en 
Amérique, qu ’il a tout lieu de supposer qu’ils ne sont point 
compris parmi les sommes dont le défunt a disposé par son 
testament. 

Faisant par conséquent droit aux plus vives instances du 
pétitionaire, j’ose vous supplier, Monsieur, de daigner faire les 
démarches nécessaires pour cet effet, auprés des sieurs Jeffer- 
son et Barnes, citoyens des Etats Unis, et de vouloir bien m’ en 
communiquer le résultat dés qu’il aura été porté a votre con- 
noissance. 

Je saisis avec empressement cette occasion pour offrir a V. 
Ex. l’expression de ma trés haute considération. 

(Signé) LaJONCECK. 

Conforme a |’ original, PoLetica. 


Copie @ une lettre de Mr Hottinguer & S. Ex. le Gl. Pozzo di 
Borgo, datée de Paris du 2 Juillet 1818. 


En réponse a la lettre que V. Ex. nous a fait ’honneur de 
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nous écrire le 29 Juin, nous la prévenons qu’aux époques 
du 5 Avril et du 4 Juin 1818, les fonds déposés chez nous par 
feu le Gl. Th. Kosciuszko, s’élevoient en principal 4 la somme 
de fr. 99.775, et que le ler. Octobre 1817, le solde lui revenant 
sur nos livres, étoit de f. 102.400, a peu de chose prés et intéréts 
compris. 

D’aprés quelques renseignements que nous avons recus et 
dont nous ne pouvons garantir lexactitude, il paroit qu’ au 
décés du Gl. Kosciuszko (15 Octobre 1817), il avoit en depot 
environ: . : 

f. 100.000 chez Messrs T. Thomson, T. Bonar et Cie. a 

Londres, 
6.000 chez Mr G. Esher a Zurich, 
5.000 chez Mr Beltin 4 Soleure, 





111.000 ensemble. 

Le général Kosciuszko a fait deux testaments: l’un daté de 
Soleure le 4 Juin 1816; autre également daté de Soleure 
le 10 Octobre 1817. Par le premier il a légué sur ces fonds en 
nos mains, 

f. 60.000 en faveur de Mile. Thadea Ernine Wilhelmina 

Zeltner sa Filleule, 
35.000 en faveur de Mile. Marie Charlotte Zaire Mar- 
guerite Zeltner, 
5.000 en faveur de M. Bonisant pére, notaire 4 Moret 
exécuteur testamentaire, 





190.000 Total portant intéréts 45 p. ct. du jour du dé- 
cés. 

Par l’autre testament le Gl. a disposé de tous ses fonds chez 
Messrs T. Thomson, T. Bonar et Cie. F. G. Esher, et Beltin 
en faveur de divers. Ila aussi disposé du reste de son avoir 
chez nous et a nommé M. Havier Armetly de Soleure pour 
executeur du 2d testament. 

Ces deux exécuteurs testamentaires s’etant mis en régle vis- 
a-vis de nous, nous avons payé f. 102.430 10, le 9 Avril, der- 
nier 2 MM. Bonissant, en execution du testament du 4 Juin 
1816; principal et interéts 2.700; le 2 Juin 4 M. Havier 
Amieth pour balance du compte du Gl. Kosciuszko, chez nous 
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f. 105.130 10 ensemble, au moyen de quoi nous n’avons plus 
aucuns fonds appartenant a la succession du Général. 

Nous avions lieu de croire que les autres Maisons se sont 
également dessaisies des fonds en leurs mains, en exécution du 
second testament. 

Quant aux fonds que pouvoit avoir le Gl. Kosciuszko en 
Amérique nous avons su que vers l’année 1810 il avoit: 

$12,500 environ placés chez Mr Jefferson, ancien Président 

des Etats Unis, 

4,500 environ chez un Mr Barnes 4 Washington. 
——-— Soit 4 peu-pres quatre vingt cinq mille francs, mais 
$17.000 nous ignorons entierement s’il en a disposé. 

(Signé) HorTrincueEr. 

Conforme a Poriginal, PoLetica. 


Copie dune lettre de Bonissant pere, Notaire @ Moret a S. Ex. Al. 
le Gl. Pozzo di Borgo, datée de Moret du 3 Juillet 1818. 


Je n’ai pas été 4 méme de connoitre la fortune de M. le géné- 
ral: il etoit retiré tout prés d’ici dans la famille de Mr Zeltner 
dont jai la confiance. Voila comme j’ai fait sa connoissance 
et que par suite il m’a donné des marques d’ amitié, et ‘m’a 
rendu aussi dépositaire de son testament. Environ dix huit 
mois avant de mourir il avoit fait un testament dont il m’avoit 
confié un double ; le testament aussitét son decés a été ouvert 
suivant les formes légales; il a légué a plusieurs personnes les 
sommes en argent qu’il avoit 4 Paris entre les mains de la 
Maison Hottinguer et Comp. II m’avoit choisi pour son exécu- 
teur testamentaire, et j'ai fait acquitter les legs. Quant 4 ce qui 
concerne les autres moyens pécuniaires de ce respectable géné- 
ral, je ne puis vous donner aucun renseignement; je ne sais 
méme pas s'il avoit d’ autres fonds ou des biens ailleurs. 

Je présume que vous pourriez le savoir, en vous addressant 
a M. Zeltner, chez lequel il demeurait: Il serait plus 4 méme de 
vous satisfaire sur cette demande. Mr Zeltner est parti il y a 
environ trois mois pour accompagner les précieux restes de 
ce digne Général a Cracovie, et doit €tre de retour sous peu 
de jours. 

J’ai Phonneur 4’ étre, etc., 


BonissantT. 
Conforme a loriginal, PoLetica. 
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Exhibit ¥. 

Soleure en Suisse, le 14 Avril 1819. 
Monsieur, J’ai regu il y a peu de jours, le lettre que vous 
m’avez fait Phonneur de m’écrire le 23 Juillet 1818, et au 
moment que je me suis addressé a vos autorités pour me faire 
donner un extrait mortuaire du Général Kosciuszko duement 
légalisé, pour vous l’envoyer par votre Ministre 4 Paris, j’apprens 
que votre chargé d’affaires en France, vient d’en faire Ja de- 
mande au nom de Monsieur Gallatin, afin de pouvoir exécuter 
dans les Etats Unis de l’Amerique, et que cet acte alloit étre 
expédié. Je regrette que le retard qu’€prouve votre lettre ne 
m’ait pas permis de satisfaire plutét 4 votre desir de mettre en 
execution les volontés bienfaisantes et philantropiques du grand 
homme, que nous pleurons. J’ai ’honneur de vous remercier 
du détail interessant que vous me donnez dans votre lettre au 
sujet de vos émigrés et vous prie d’agréer Passurance de ma 

plus haute estime et de mon respectueux dévouement. 
F. X. ZELTNER. 


Exhibit E. 

Monsieur, Ayant en l’avantage de jouir pendant plus de 
vingt années de l’amitié toute particuliére de Villustre défunt, 
quien a passé plus de quinze dans ma maison je n’ai pu ignorer 
les relations amicales qu’il a cultivé avec vous: une amitié 
fondée sur l’estime réciproque, ne pouvoit qu’étre durable ; aussi 
suis je bien persuadé des regrets que vous causera la nouvelle 
de son décés si peu attendu. Il en avoit quitté en Mai 1815, 
pour répondre aux desirs que lui avait temoigné ’Empereur 
de Russie de conférer avec lui 4 Vienne sur le sort de la Po- 
logne; de Vienne il est revenu jusqu’ 4 Soleure en Suisse ou 
il a demeuré chez mon frére en attendant que les circonstances 
decident s'il doit aller dans sa patrie ou revenir ici dans Pasile 
quil s’tait choisi; il était sur le point de prendre le dernier 
parti quand la mort vint I’ enlever a sa patrie, ila aussi de nom- 
breux amis parmi lesquels je sais que vous €tes au premier 
rang. C’est cette considération qui m’a fait un devoir de vous 
annoncer directement cette nouvelle. 

Comme le Général Kosciuszko a disposé de la majeure par- 
tie de sa fortune en faveur de mes enfans, dames, niéces, fre- 
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res et belle sceur, et que je suis en outre trés lié avec ses parents 
que je compte aller voir en Pologne, je vous prie de vouloir 
donner des renseignements sur le capital qu’il a laissé entre 
vos mains et autres objets qui pourraient étre 4 votre connais- 
sance; vous obligerés infinement celui qui a ’honneur d’étre, 
avec estime et haute consideration, 

Monsieur, votre trés humble et obéissant serviteur, 


P. J. ZELTNER. 


The circuit court dismissed the bill of the complainant, and 
he prosecuted this appeal. 


The case was argued by Mr Key, for the appellant; and by 
Mr Wirt and Mr Z. C. Lee, for the appellee. 

For the appellant, it was contended, that when this case was 
before the court in 1817, 12 Wheat. Rep. 169, it was then de- 
cided without prejudice, in order that probate might be taken, 
in the proper court, of the testament exhibited. This having 
been now done, probate being made in the orphan’s court of 
Washington county, of the paper exhibited, as the last will 
and testament of Thaddeus Kosciuszko: 

It will be contended for the appellant, that the same is to be 
considered as a valid testamentary act, and that the appellant 
was entitled to a decree against the administrator with the 
will annexed, for the amount of the legacy and interest. 

As the court gave no opinion upon the merits, or on the 
principles of law governing the facts, of the case, the argu- 
ments of the counsel are not reported. 


Mr Justice Story delivered the opinion of the Court. 

This cause was formerly before the court, and the decision 
then had is reported in 12 Wheat. R. 169. The bill is now 
substantially the same with the former bill, except that there 
is an allegation that the instrument set forth as a testamentary 
instrument, executed at Paris on the 28th of June 1826, in 
favour of the plaintiff, “has been-admitted to probate, and 
duly proved in the orphan’s court of Washington county,” in 
this district. But the bill does not go on to state that it has 
been duly established by that as a valid will, according to the 
law of France, though that is averred to be the place of domi- 
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cil of Kosciuszko at the time of its execution. The bill, how- 
ever, does assert, that the instrument is a last will and testa- 
ment, to all intents and purposes, and must operate as such, 
and revoke, pro tanto, the bequests and appropriation in the 
prior will, of which Mr Jefferson was named executor. 

The answer of the administrator (Lear) is substantially the 
same as his former answer, admitting the execution of the in- 
strument, but submitting to the court (without denying in a 
formal and direct manner the validity of the will as such, ac- 
cording to the law of France), whether it will decree the 
defendant to pay the money to the plaintiff “ upon an instru- 
ment made under the circumstances, and authenticated in the 
manner that the aforesaid instrument is, and whether the said 
instrument shall have effect to revoke or alter any part of said 
Kosciuszko’s will, solemnly executed and left inthe hands of his 
executor in this country,” &c. &c. This is certainly a very 
informal and loose mode of putting in issue, if upon the bill 


such a question can be tried, the validity of a will made in a 


foreign country, whose laws are not brought before the court, 
either by averment or evidence. But the answer contains a 
new allegation, that certain persons residing in Europe have 


‘filed a bill in the circuit court of the district of Columbia, 


against him, the administrator, claiming a large portion of the 
assets, if not the whole, as creditors ot mortgagees of the 
said Kosciuszko ; and certain persons, also residing in Europe, 
have filed another bill against him (it was probably meant in 
the same court), claiming the whole assets, as heirs at law of 
the said Kosciuszko, and therefore as.distributees of the said 
assets. None of the parties to either of these latier bills are 
made parties to the present bill. And we are of opinion, that 
the persons claiming as heirs of Kosciuszko, should be made 
parties, that they may have an opportunity to contest the 
plaintiff’s title, as the real parties in interest, the administrator 
being but a mere stake holder. Indeed, we think that all 
three of the bills ought (if possible) to be brought to a hearing 
at the same time in the circuit court, in order that a final dis- 
position may, at the same time, be made of all of the questions 
arising in all of them. 

We wish also to attract the attention of counsel to some 
other considerations, which may become important in future 
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stages of the cause; and especially, in the aspect under which 
the present bill and answer are framed. In the first place, if 
the intention is to put in issue (as it seems to be), not only the 
construction and operation of the testamentary instrument in 
favour of the plaintiff, but its validity and effect as a will, it is 
material that the law of France, the place of the domicil of Kos- 
ciuszko at the time of its execution, should be brought before 
the court, and established as matter of fact; for the court can- 
not judicially take notice of foreign laws; but they must be 
proved by proper evidence. The present allegations of the 
bill and answer are quite too loose for this purpose ; and they 
should be amended, and made more distinct and direct. We 
do not mean to express any opinion, whether this court can 
examine into the point of the validity of the instrument as a 
will according to the law of France, or whether it belongs ex- 
clusively to the orphan’s court of the county of Washington. 
That is a question which it may be fit hereafter to examine, 
if it should be pressed in argument. 

In the next place, there may arise some nice questions of 
international law, in which the fact of the domicil of Kosci- 
uszko at the time of his birth, at the time of his making the 
will of which Mr Jefferson was named executor, andat the time 
of his death, may become material. We do not mean to say, 
what is the true rule that is to govern in cases of wills of per- 

sonalty, whether it be the rule of the native domicil, or of the 

domicil at the time of the execution of the will, or of the domi- 

cil at the death of the party, where there have been changes 

of domicil. These are points, which ought, under the circum- 

stances of this case, to be left open for argument. But the 

| facts on which the argument should rest, ought to be distinctly 

: averred in the bill, and met in the answer. 

The place of domicil of Kosciuszko at the time of his death, 

may also become material under another aspect of the case, 

viz. the question, who are his heirs, entitled to the succession 





ab intestato, or under the other will or wills executed by him, 
to which reference is made in some of the papers in the case. 
The persons claiming as such heirs, must establish their title 
“4 under, and according to the law of his domicil'at the time of 
5 his death. So that perhaps it may become material, if Swit- 
zerland was the domicil of Kosciuszko at the time of his death, 
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to bring the law of that country distinctly, as matter of fact, 
before the court. Thecourt have, in another case(a) expressed 
their desire to have the other will or wills made by Kosciuszko, 
put regularly upon the record to ascertain whether they have 
any bearing upon the merits of the present case. 

It is also material to observe, that the answer of the admin- 
istrator relies on a letter written by Kosciuszko to Mr Jefferson 
in September 1817, as a revocation of the supposed testament- 
ary paper in favour of Armstrong, and a republication of the 
first will ; and yet that letter is not produced in evidence, nor 
even the extract verified ; so that there is a total deficiency of 
proof as to this most material fact. This defect ought to be 
supplied. 

These observations have been thought fit by the court, to be 
suggested to the counsel on both sides, on the present occasion. 
Under the complicated circumstances of the present case, and 
the important bearings of foreign law upon it, it is very desi- 
rable, that if it should come again before us, all the facts, and 
all the lights necessary fora final decision may be furnished, 
without submitting it to farther embarrassments. 

The court decree, that the decree of the circuit court dis- 
missing the bill be reversed, and that the cause be remanded, 
with leave to make new parties, and for other proceedings. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Columbia, hoiden in and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree 
of the said circuit court, dismissing the bill in this cause be, 
and the same is hereby reversed, and that this cause be, and 
the same is hereby remanded to the said circuit court, with 
leave to make new parties, and for other proceedings to be had 
therein according to law and justice, and in conformity to the 
opinion of this court. 


(a) Estho v. Lear, 7 Peters 130. 
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Revusen M. GaRNETT ET AL., HEIRS OF REuBEN GARNETT, 
DECEASED, APPELLANTS Vv. HENRY JENKINS ET AL. 


The following entry of lands in Kentucky is invalid. ‘May 10th, 1780, 
Reuben Garnett enters one thousand one hundred and sixty-four and two- 
thirds acres, upon a treasury warrant, on the seventh big fork, about thirty 
miles below Bryant’s station, that comes in on the north side of North Elk- 
horn, near the mouth of said creek, and running upon both sides thereof 
for quantity.” 

It is a well settled principle, that if the essential call of an entry be uncertain 
as to the land covered by the warrant, and there are no other calls which 
control the special call, the entry cannot be sustained. In the case under 
consideration, there are no calls in the entry which control the call for the 
‘‘ seventh big fork,” and that this call would better suit a location at the 
mouth of M’Connell’s than at Lecompt’s run, has been shown by the facts 
in the case. This uncertainty is fatal to the complainant’s entry. 

To constitute a valid entry, the objects called for must be known to the public 
at the time it was made, and the calls must be so certain as to enable the 
holder of a warrant to locate the vacant land adjoining. It is not necessary 
that all the objects called for shall be known to the public, but some one or 
more leading calls must be thus known, so that an inquirer, with reasonable 
diligence, may find the land covered by the warrant. 

If an object called for in an entry is well known by two names, so that it can 
be found by a call for either, such a call will support the entry. 

Some of the witnesses say, that being at Bryant's station, with the calls of 
Garnett’s entry to direct them, they could have found his land on Lecompt’s 
run, without difficulty. If this were correct, the entry must be sustained, 
for it is the test by which a valid entry is known. 

If the complainants clearly sustain their entry by proof, their equity is made 
out, and they may well ask the aid of a court of chancery to put them in 
possession of their rights. But, if their equity be doubtful, if the scale be 
nearly balanced, if it do not preponderate in favour of the complainants, 
they must fail. 


APPEAL from the circuit court of the United States for the 
district of Kentucky. 

This case was commenced in the circuit court by a bill in 
chancery, filed by Reuben Garnett, a citizen of Virginia, on 
the 30th of December 1815, against Henry Jenkins and others, 
citizens of the state of Kentucky, in the seventh circuit court 
of the United States for the district of Kentucky, for the pur- * 
pose of asserting his claim to one thousand one hundred and 
sixty-four and two-thirds acres of land. Since which time the 








ane, ee ee eqn eee ee 


7 Sa 











76 SUPREME COURT. 


[Garnett et al. v. Jenkins et al.] 


complainant died, and the suit has been revived in the name 
of his representatives. 

The only question put in issue by the bill and answers, is 
the validity of the fo!lowing entry under which the complain- 
ants claim: ‘ May 10, 1708, Reuben Garnett enters one 
thousand one hundred and sixty-four and two-thirds acres 
upon a treasury warrant on the seventh big fork, about thirty 
miles below Bryant’s station, that comes in on the north side 
of North Elkhorn, near the mouth of said creek, and running 
up both sides thereof for quantity.” : 

A copy. Ricuarp Hieerns, F. C. 

The defendants have exhibited no title papers, and by con- 
sent of the parties, the validity of this entry was the only 
question submitted to the court below, as will appear by the 
following agreement. Reuben Garnett’s heirs v. Christopher 
Greenup’s heirs and others, in chancery. The counsel for the 
complainants in this cause, and the counsel in the defence, be- 
lieving that the case, so far as it depends on the validity or 
invalidity of the entry of the complainants, to wit, the entry in 
the name of Reuben Garnett deceased, is as fully prepared as 
it can be at this day. For the purpose of saving costs, the 
parties agree to try the cause as relates to the validity or inva- 
lidity of the entry, and that the complainants, in case the entry 
is sustained by the court, shall be permitted to make such 
further preparations by survey, revival against the heirs or 
representatives of deceased parties if necessary, &c., as may 
be necessary to carry into effect the opinion of the court. 
Therefore, for the present, it is conceded that the patent boun- 
dary of Garnett covers the claim of each of defendants in part.” 

The court below dismissed the complainant’s bill, to reverse 
which decree this appeal is prosecuted. 

The case was submitted to the court on an argument by Mr 
Allan, for the appellants. 


Mr Justice M’LeEan delivered the opinion of the Court. 

This suit in chancery comes before this court, by an appeal 
from the circuit court of the United States, for the district of 
Kentucky. 

By the bill, and answers, and the agreement of the parties, 
the validity of the following entry is the only point presented 
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for the decision of the court. “ May 10th 1780, Reuben Gar- 
nett enters one thousand one hundred and sixty-four and two- 
thirds acres, upon a treasury warrant, on the seventh big fork, 
about thitty miles below Bryanvs station, that comes in on the 
north side of North Elkhorn, near the mouth of said creek, and 
running up on both sides thereof for quantity.” 

To constitute a valid entry, the objects called for must be 
known to the public at the time it was made, and the calls 
must be so certain as to enable the holder of a warrant to lo- 
f cate the vacant land adjoining. It is not necessary that all 

the objects called for shall be known to the public, but some 
one or more leading calls must be thus known, so that an in- 
quirer, with reasonable diligence, may find the land covered 
by the warrant. 
. Respecting the above entry, a great number of depositions 
were taken, and, with the view of tracing accurately the calls 
) of the entry, several surveys were executed. 
| The principal objections to the validity of the entry are, that 
the call for the seventh fork does not designate the creek, on 
which the complainants allege the land is situated, and that 
the beginning corner is not only uncertain, but no marked 
: lines or corners of the survey have been found. The proof in 
/ the case is as follows. 

Patrick Jordan states, that in 1775 he passed up Elkhorn, 
near where Bryant’s station was afterwards built, but was never 
at the station until August 1780, when he acted as a guard, 
and he recollects of hearing James Forbes, or some one of the 
men belonging to the station, ask certain hunters if they had 
been as low down as the seventh big fork, or the seventh fork. 

{ The witness then inquired which of the forks was called the 
seventh fork, and was told by the hunters that it was the creek 
that was also called Lecompt’s run. That in the year 1779 
; he knew the creek by that name, having in the year 1775 
assisted Charles Lecompt in building his cabin near the creek, 
but never heard it called by that name until 1779. In the 
year 1780 the witness relates that Bryant’s station was a 
place of general notoriety, and he presumes it is twenty- 
five or thirty miles above Lecompt’s run. This run falls into 
Elkhorn on the north side, and it was generally called Le- 
compt’s run as early as May 1780. 
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John Ficklin states, that he has been acquainted with Bry- 
ant’s station ever since the year 1781, and was well acquainted 
with the waters of North Elkhern as low down as Lecompt’s 
run, and he frequently heard this run called the seventh big 
fork, though not earlier, that he recollects, than 1782. Both 
Bryant’s station and North Elkhorn were places of great noto- 
riety at that time. Lecompt’s run falls into Elkhorn on the 
north side ; and the witness thinks the distance from the sta- 
tion to the run was computed at about thirty miles. Witness 
states, that seventh big fork was generally known by that 
name at Bryant’s station. 

Jacob Stucker says, that since the year 1780, he has been 
acquainted with the waters of Elkhorn, that Bryant's station 
stands near the creek, which was a stream of notoriety when 
he first knew it. He frequently heard Lecompt’s run called 
the seventh big fork by hunters, as early as the year 1780 and 
1781 ; but until the year 1782 he never saw the creek. It is 
the seventh big fork, on the north side of Elkhorn, below Bry- 
ant’s station ; the first one being David’s fork; the second, Little 
North fork; the third, Cherry’s run; the fourth, Miller’s run, 
the fifth, Dry run; the sixth, M’Connell’s run; and the sev- 
enth,Lecompt’s run. There isa small branch between David’s 
fork, and the Little North fork, called Opossum run, and another 
between Miller’s run and Dry run, called Lane’s run; and 
another between Dryrun and M’Connell’s run, called M’Crack- 
en’s run ; but these branches are small in comparison with the 
seven branches first named, and have the appearance of spring 
branches. Therearealsotwoother branches, called Mile branch 
and the Blue Spring branch, but they are small, and not more 
than a mile and a half long. The witness states, that had he 
been called, as early as the year 1780, to direct Garnett’s sur- 
vey, he should have been led to the mouth of Lecompt’s run, 
which is about thirty miles below Bryant’s station. 

Robert Hortness, a witness, states, that in the year 1784, 
he became acquainted with North Elkhorn, which was thena 
creek of notoriety, and that, at that time, David’s fork, Little 
North fork, Cherry’s run, Miller’s run, Dry run, M’Connell’s 
run and Lecompt’s run, were the seven largest forks falling 
into Elkhorn on the north side, below Bryant’s station. At 
that time the runs, called Opossum run, Lane’s run, and 
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M’Cracken’s run, were too small to be considered large forks, 
not being larger, if so large, as the branches or forks of some of 
the seven forks. The witness thinks the calls of Garnett’s 
entry were sufficient to lead an inquirer to Lecompt’s run. 

Hugh Shannon states, that Lecompt’s run has been known 
and called by that name by hunters and others, since 1776. 
He was well acquainted with Lecompt’s improvement made 
on this creek in 1775, and ever since the year 1776 it has 
been known as Lecompt’s improvement. Never heard this 
run called the seventh big fork. Witness became acquainted 
with Bryant’s station in the winter of 1779. 

Ash Emerson states, that he is well acquainted with North 
Elkhorn, and that if he had been called on in the year 1780, 
to name the seven big forks or big runs, falling into North 
Elkhorn, on the north side, below Bryant’s station, he should 
have named the following: David’s fork, Little North fork, 
Cherry’s run, Miller’s run, Lane’s run, and M’Cracken’s run, 
which would be the seventh. In 1776 the witness knew 
M’Connell’s run by that name, and also the Dry run; he and 
his company gave Miller’s run and Cherry’s run their names ; 
some of the creeks were called by different names. Never 
heard Lecompt’s run called the seventh big fork ; M’Cracken’s 
run-and Lane’s run were not so large as the other forks, but 
Lane’s run heads as far up in the ridges as any other, one. 
Lewis Valandingham since 1782 has been well acquainted 
with the water courses above named, and he corroborates the 
statement of Emerson. 

John Miller states, that in the spring of 1776, he became 
acquainted with Lecompt’s run; and ever since it has been 
known by that name. He does not count himself a judge of 
what would be big forksor runs, but he would call them David’s 
fork, Little North fork, Cherry’s run, Miller’s run, M’Cracken’s, 
M’Connell’s and Lecompt’s. 

John Williams says, that he was acquainted with North 
Elkhorn in the year 1775, and if, on the 10th of May 1780, he 
had been required to point out the seventh big fork, below 
Bryant’s station, he could not have done it, as he never knew 
a creek called by that name. Since the year 1776, Lecompt’s 
run has been generally called and known by that name. 

James M’Connell became acquainted with Lecompt’s run in 
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1776, and has never heard it called by any other name: until 
of late years it has been called by some the seventh run. 

John Smith in the year 1773 became acquainted with the 
waters of North Elkhorn, and early in the spring of 1775 knew 
Lecompt’s run; and he never knew it called by any other 
name, until lately he was informed, that certain persons were 
about calling it the seventh big fork or branch. Had the wit- 
ness been called on to designate the seventh big fork falling 
into North Elkhorn on the north side, he should have named 
M’Cracken’s run. He thinks that Lecompt’s run is one or 
two and twenty miles below Bryant’s station.. In 1775 Lane’s 
run and M’Cracken’s run had their names given to them. 
These runs, at their mouths, are some smaller than the others, 
but they branch out into a body of very good land as large as 
the others, though the witness does not think they are as 
long. On the north side of Elkhorn, the route usually trav- 
elled, the witness supposes the distance from Bryant’s station 
to Lecompt’s run, is about thirty miles. 

Anthony Lindsay says, that in the year 1791, he became 
acquainted with the general boundary of Garnett’s claim of 
land, on Lecompt’s run ; that in the year 1793, John Perkins 
made a settlement on a part of the claim, under James Ferguson, 
who had purchased Lecompt’s title.- Witness has a perfect 
recollection of hearing the early settlers speak of Lane’s run as 
one of the principal branches falling into Elkhorn below Bry- 
ant’s station. 

Henry Herdon also states, that he resided at Bryant’s sta- 
tion in 1781, and became well acquainted with the principal 
branches of Elkhorn, and that Lane’s run was always consid- 
eredas one of the principal branches or forks. James Bell 
says, that as early as 1789, Lane’s run and the others, were 
called large branches. And James Jones states, that M’Crack- 
en’s run and Lane’s run were both called large runs in 1789. 

James Connelly states, that in 1794 he purchased from col- 
onel Johnson the land on which he now lives, which is about 
a quarter of a mile below M’Connell’s run ; and the witness 
always considered Lane’s run a big branch. He was twice 
called on by the agent of Garnett, and they searched all around 
the mouth of Lecompt’s run to find Garnett’s beginning corner, 
and examined every tree and stump, but could find no marks, 
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until they went up the run to a small bottom near where some 
cedars stood; there they found an ash marked, but he does not 
recollect what the marks were. 

William Mosby states, that he has lived at the mouth of 
Lane’s run for forty years ; that Lane’s run is among the lar- 
gest falling into North Elkhorn on the north side, that its source 
is in the dividing ridge. Its mouth is circumscribed by a mill- 
dam across Elkhorn just below, which has obstructed the chan- 
nel at the mouth, but it discharges more water than any of the 
adjacent streams which fall into Elkhorn. 

John Payne states, that he has resided near North Elkhorn 
since 1788, that in the year 1792 he was appointed surveyor 
of Scott county, within which the land in controversy is sit- 
uated, and that he became well acquainted with the forks and 
runs falling into Elkhorn on the north side, between Bryant’s 
station and Lecompt’s run: the first is David’s fork ; the sec- 
ond, Little North fork ; third, Cherry’s run; fourth, Miller’s 
run; fifth, Lane’srun ; sixth, Dry run; seventh, M’Cracken’s 
run; the eighth, M’Connell’s run ; and the ninth, Lecompt’s 
run. 

Joseph R. Lee has been acquainted with Lecompt’s run for 
thirty-two or three years; when he first knew it, there was a 
considerable growth of cedar and other timber near the mouth 
of the run, and about half a mile upit. Between the years 
1802 and 1806, he lived within half a mile of the mouth of 
this run, and understanding a reward was offered to any one 
who should find the line trees or corner of Garnett’s claim, he 
made diligent search, but was unable to find either, and he 
thinks, that if a corner had been marked within fifty or sixty 
yards of the mouth of the run, he should have found it. John 
Garnett lived near the mouth of Lecompt’s run, and, as witness 
understood, lived under his brother’s claim, but he heard John 
say, that he did not know where the lines and corners were. 
About thirty-three or four years ago he left the land. 

Joseph 8. Norris, under an order of court, measured the runs 
below Bryant’s station, which fall into Elkhorn on the north 
side, and he considers Cherry’s, Miller’s and Dry run are 
larger than Lane’s ; Cherry’s run has a large fork near its 
mouth, and he believes that either of these forks is as large as 


Lane’s run. And the same may be said of the forks of Dry 
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run. If witness had been called to make the location at the 
mouth of the seventh big fork, as called for in Garnett’s entry, 
he does not know whether he would have made it at the mouth 
of Lecompt’s or M’Connell’s run. Witness surveyed Garnett’s 
claim, and at the time made diligent search for corners where 
there was timber, but found none. The first and second line 
terminated in cleared lands, the third in timbered land. He 
has known Lane’s run since 1804: when he first saw it, it was, 
perhaps, twice as wide as it now is. 

John Garnett states, that he was present forty-five or six 
years ago, when the original survey of Reuben Garnett’s entry 
was made, and, according to his best recollection, and indeed 
he is positive, the survey commenced about one hundred and 
fifty yards, more or less, above the mouth of Lecompt’s run, 
at a large cedar which stood in the cliffof Elkhorn. By the 
direction of the surveyor he marked this line as a corner. From 
this tree the surveyor ran to a willow, oak and another tree, 
which were marked as the second corner, and the witness 
marked the line with a tomahawk. The surveyor then ran 
the same corner further on, and made lines and corners for 
Peter Samuel’s claim, which adjoins Garnett’s. After running 
Samuel’s claim, and coming back to Garnett’s second course, 
the third line of Garnett’s claim was run and regularly marked, 
and the corner also, but the line between Garnett and Samuel 
was not marked. About thirty-two years ago witness became 
acquainted with Lane’s run, and it was not to be compared to 
the others as to size; it was so narrow, that, at times, the wit- 
ness could jump across it. The witness took possession of 
Garnett’s claim thirty-eight years ago, and remained on it 
about twelve years. He was turned out of possession by a 
judgment in ejectment, obtained on a title of Hodges. He 
was to have two hundred acres of the land, to be surveyed for 
him, and if it overpaid him for his services, he was to pay his 
brother. 

Lewis Valandingham became acquainted with Lane’s run 
in 1780 or 1782, and it was then considered a stream of the 
same magnitude as Lecompt’s run, Miller’s run, Cherry’s run, 
and other runs which head in the dividing ridge. In 1782 
Lecompt’s run was known by that name. Between Bryant’s 
station and Lecompt’s run, the following runs fall into North 
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Elkhorn: Little North fork, Cherry’s run, Miller’s run, David’s 
fork, Lane’s run, M’Cracken’s run, Dry run, M’Connell’s run, 
and then Lecompt’s run. 

John Burns states, that about thirty or thirty-three years 
ago, Samuel Ayres offered him a reward if he could find a line 
or corner of Garnett’s survey, and he hunted frequently but 
could find neither, and on inquiring of John Garnett, if he 
could show either a line or corner of the survey, he answered 
that he could never find either, but he supposed the land must 
be there. There was much cedar about the mouth of Le- 
compt’s creek, and it entered up the creek, between a half and 
three quarters of a mile. 

William Poindexter says, that John Garnett claimed his 
land about three quarters of a mile below Lecompt’s run on 
Elkhorn. 

Joseph S. Norris, a surveyor, under the order of the circuit 
court, made the following report as to the magnitude of the 
streams of water which fall into Elkhorn on the north side 
below Bryant’s station. 1. David’s fork at the mouth, is four 
poles and eleven links wide; higher up, beyond back water, 
three poles and eighteen links. 2. Opossum run meanders at 
the mouth one pole at high water mark; higher up, at com- 
mon water mark, eighteen links. 3. Little North Elkhorn is 
four poles wide at the mouth; higher up, beyond backwater, 
four poles; and still higher, three poles and twenty links. 
4. Cherry’s run is two poles and twenty links wide at the 
mouth ; above back water, three poles and five links; and still 
higher, three poles. 5. Miller’s run is two poles wide and ten 
links at the mouth; above back water, two poles and eight 
links; still higher up, two poles and twenty links. 6. Lane’s 
run is two thousand one hundred and six poles in length, 
equal to six miles one half and twenty-six poles, and mea- 
sures, at the mouth, two poles and ten links high water ; 
common water, one pole three links; above back water, one 
pole and eight links ; still further up, one pole and twenty 
links. 7. Dry run measures at the mouth, high water mark, 
five poles; common water, four poles; and higher up, four 
poles. 8. M’Cracken’s run is three miles and a half and 
twelve poles long, and measures at the mouth one pole, and 
the same just below the forks. 9. Mile branch is a small 
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branch, measures the whole length, five hundred and sixteen 
poles. 10. Blue Spring run is nine hundred and sixty-five 
poles long, and one and a half poles wide at the mouth; higher 
up, one pole. 11. M’Connell’s run is four poles and twenty- 
one links wide at the mouth, high water mark; higher up, 
three poles four links, common water mark. 12. Lecompt’s 
run measures at the mouth, four poles and eighteen links ; 
with high banks higher up, six poles. 

This evidence establishes several points which are essential 
to the validity of Garnett’s entry. At the time it was made, 
no doubt exists that Bryant’s station was settled, and that 
North Elkhorn was generally known in the country. -These 
two important calls in the entry could have beeneasily found ; 
and the inquiry must be made, whether the locative or special 
call has been established. 

The calls for Bryant’s station and North Elkhorn, and the 
distance to the seventh big fork, are descriptive, and were de- 
signed to lead the inquirer to the locative or special call ; 
which was intended to show, with certainty, the land covered 
by the entry. This call is “ near the mouth of the seventh big 
fork falling into the north side of the north fork of Elkhorn.” 

Perhaps the words, “near the mouth,” in this call, under 
the decisions of the Kentucky courts, might be construed to 
mean, at the mouth, which would give them reasonable pre- 
cision, and this will leave the call for the “ seventh big fork,” 
the only point for investigation. Is this call certain? Would 
it lead an inquirer, with reasonable diligence, to the land now 
in controversy ? If it would not, the entry cannot be sustained. 
The call for the “seventh big fork” is, in reality, sufficiently 
specific; but does it designate Lecompt’s run, as insisted on by 
the complainants ? 

It appears from the evidence, that this stream of water was 
called Lecompt’s run from the year 1776, and that this name 
was given to it by a man called Lecompt, who, in the preced- 
ing year made an improvement on it. The other runs falling 
into the north fork of Elkhorn on the north side, between Bry- 
ant’s station and Lecompt’s run, were named about the same 
time, but some of them were called by different names. If 
an object called for in an entry is well known by two names, 
so that it can be found by a call for either, such a call will 
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support the entry. It is therefore no substantial objection to 
the call for the “seventh big fork,” that it was as well, or 
better known by the name of Lecompt’s run, if this run be the 
“seventh big fork.” Had the call been for Lecompt’s run in- 
stead of the “‘ seventh big fork,” the evidence in the case would 
have established the entry, for the proof is clear that the run 
was known by that name generally, before the entry ; but it 
must rest upon the call for this run, as the “ seventh big fork.” 

Some of the witnesses state, that this stream of water was 
known by the name of the “ seventh big fork” at the time of 
the entry ; and others testify, that it is in fact the seventh. 
Taking the whole of the evidence together, it does not appear 
that the name of this run, as the “ seventh big fork,” is estab- 
lished ; it may have been called by that name by a few per- 
sons, but many of the witnesses well acquainted with the 
country, and with this stream of water, before the entry was 
made and ever since, and who knew it well by the name of 
Lecompt’s run, never heard it called the “seventh big fork.” 

Is it in fact the “seventh big fork? Thisis a call which 
may now be ascertained, nearly with as much certainty, as 
when it was made. It is true the course of streams of water 
may change by time, and their currents and volume of water 
may be contracted or expanded, but such calls generally con- 
tain greater certainty and can.be more easily established, than 
those which are artificial. A natural boundary is more certain, 
in most cases, than an artificial one, and is less liable to be 
altered by fraud or accident. 

Several of the witnesses swear that Lecompt’s run is the 
seventh big fork, but they are contradicted by others equally 
respectable, and whose knowledge of the different streams of 
water about which they testify, was at least equal to the 
knowledge of those whom they contradict. 

Some of the witnesses say, that being at Bryant’s station, 
with the calls of Garnett’s entry to direct them, they could 
have found his land on Lecompt’s run, without difficulty. If 
this be correct, the entry must be sustained, for it is the test 
by which a valid entry is known. But other witnesses equal 
in number, say, that they would have been led by these calls 
to look for Garnett’s land on M’Connell’s run, or some one 
above that of Lecompt’s. 
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Here are differences of opinion among the witnesses, in 
regard to an essential fact, and if there were no other guide 
than the opinion of the witnesses, as stated in their depositions, 
it might be difficult for the court to come to a satisfactory con- 
clusion. It is true, the affirmative facts must be proved by the 
complainants, before they can affect the rights of the defend- 
ants. The defendants are in possession of the land, and have 
been for many years, some or all of them, under legal titles, 
and the complainants seek to recover the land on the ground 
of their superior equity. Interests thus acquired, and which 
have been so long enjoyed, ought not to be disturbed by an 
equitable claim which is not clearly established. 

If the complainants clearly sustain their entry by proof, their 
equity is made out, and they may well ask the aid of a court 
of chancery to put them in possession of their rights. But, if 
their equity be doubtful, if the scale be nearly balanced, if it 
do not preponderate in favour of the complainants, they must 
fail. 

The court are not under the necessity of deciding this im- 
portant point by a reference to the depositions alone, but they 
are aided by the report of the surveyor, who states the magni- 
tude of the different streams of water falling into the north side 
of Elkhorn, which he ascertained from actual measurement. 
This presents the facts to the court in a more satisfactory man- 
ner than could be done by the opinion of witnesses. It makes 
certain that which before rested on opinion. 

From this report it appears that Lane’s run, which the com- 
plainants contend does not form one of the big forks that fall 
into North Elkhorn, is as large at the mouth as Miller’s run, 
which is admitted to be one of those forks; and is as wide as 
Cherry’s run, except ten links, which is also admitted to be a 
large fork. Lane’s run is six and a half miles long, and, ac- 
cording to one of the witnesses, discharges more water than 
some of the adjacent branches. 

If the call for the seventh big fork does not designate Le- 
compt’s run, the entry cannot be held valid. And if Lane’s 
run be as large as Miller’s, and within ten links as wide at the 
mouth as Cherry’s run, how can an inquirer, by following the 
directions in Garnett’s entry, look for his land at the mouth of 
Lecompt’s run. By what rules is he to pass over without 


“— a. 








JANUARY TERM 1834. 87 


[Garnett et al. v. Jenkins et al.] 


counting Lane’s run, while he counts Miller’s run and Cher- 
ry’s. If the latter be ten links wider at the mouth than Lane’s, 
the same cannot be said of Miller’s. And if Lane’s run be not 
counted as one of the big forks of Elkhorn, must not Mil- 
ler’s be passed over on the same ground? But if Miller’s run 
be counted, must not Lane’s be counted also? And if they be 
placed in the same class, as they must be, from their size, it is 
equally fatal to Garnett’s entry, whether they be counted or 
not counted. If counted, Lecompt’s run would be the eighth 
“big fork,” if not counted, it would be the sixth; so that, in 
either case, the call does not fix the land of Garnett on Le- 
compt’s run. 

John Garnett, one of the witnesses, states, that the survey of 
Garnett’s entry was made at the mouth of this run, and all 
the lines and corners regularly marked, except the line which 
was common to Garnett and Samuel. But, after the most 
diligent search, no trace of this survey can be found ; and, 
from other facts proved in the case, it is probable that this wit- 
ness has mistaken the place where the survey was made. 
But, if this survey were fully established, as stated by the 
witness, it could not aid the defect in the special call of the 
entry. 

It is a well settled principle, that if the essential call of an 
entry be uncertain as to the land covered by the warrant, and 
there are no other calls which control the special call, the entry 
cannot be sustained. In the case under consideration, there 
are no calls in the entry which control the call for the “ sev- 
enth big fork,” and that this call would better suit a location 
at the mouth of M’Connell’s than at Lecompt’s run, has been 
shown by the facts in the case. This uncertainty is fatal to 
the complainant’s entry, and the decree, therefore, of the cir- 
cuit court, which dismissed the bill, must be affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Kentucky, and was argued by counsel; on considera- 
tion whereof, it is ordered, adjudged and decreed by this court, 
that the decree of the said circuit court in this cause be, and 
the same is hereby affirmed, with costs. 
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Janez WatTsoN AND OTHERS, PLAINTIFFS IN ERROR Vv. JOHN 
Mercer AND MarGareT MERCER. 


In 1785 M. and wife executed a deed conveying certain lands of the wife to 
T., who immediately reconveyed them to M. The object of the convey- 
ance was to vest the lands of the wife in the husband. The deed of M. and 
wife to T. was not acknowledged according to the forms established by the 
law of Pennsylvania of 20th February 1770; to pass the estates of femes 
covert; and after the death of the wife of M., the land was recovered in an 
ejectment from the heirs of M. in a suit instituted against him by the heirs 
of the wife of M. In 1826, after the recovery in ejectment, the legislature 
of Pennsylvania passed an act, the object of which was, to cure all defective 
acknowledgements of this sort, and to give them the same efficacy as if they 
had been originally taken in the proper form. ‘The plaintiffs in the eject- 
ment claimed title to the premises under James Mercer the husband; and 
the defenddnts, as heirs at law of his wife, who died without issue. This 
ejectment was brought after the passage of the act of 1826. 

The authority of this court to examine the constitutionality of the act of 1826, 
extends no farther than to ascertain, whether it violates the constitution of 
the United States; the question, whether it violates the constitution of 
Pennsylvania, is, upon the present writ of error, not before the court. 

This court has no right to pronounce an act of the state legislature void, as 
contrary to the constitution of the United States, from the mere fact that it 
devests antecedent vested rights of property. The constitution of the 

United States does not prohibit the states from passing retrospective laws 
generally; but only ex post facto laws. It has been solemnly settled by this 
court, that the phrase, ex post facto laws, is not applicable to civil laws, but 
to penal and criminal laws; which punish no party for acts antecedently 

* done which were not punishable at all, or not punishable to the extent or in 
the manner prescribed. Ex post facto laws relate to penal and criminal 
proceedings which impose punishments or forfeitures ; and not to civil pro- 
ceedings which affect private rights retrospectively. 

The act of 1826 does not violate the obligation of any contract, either in its 
terms or its principles. It does not even ‘affect to touch any title acquired 
by a patent or any other grant. It supposes the titles of the femes covert 
to be good, however acquired: and even provides that deeds of conveyance 
made by them shall not be void, because there is a defective acknowledge- 
ment of the deeds, by which they have sought to transfer their title. So far 
then as it has any legal operation, it goes to confirm and not to impair the 
contract of the femes covert. It gives the very effect to their acts and con- 
tracts which they intended to give; and which, from mistake or accident, 
has not been effected. 

The cases Calder v. Bull, 3 Dall. Rep. 386, 1 Cond. Rep. 172; Fletcher v. 
Peck, 5 Cranch’s Rep. 138, 2 Cond. Rep. 308; Ogden v. Saunders, 12 
Wheat. Rep. 266, 6 Cond. Rep. 523; and Satterlee v. Matthewson, 2 Peters’s 
Rep. 380, fully recognize this doctrine. 
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ERROR to the supreme court of the state of Pennsylvania. 

In 1826, the defendants in error, John Mercer and Margaret 
Mercer, instituted an action of ejectment in the district court 
of the city and county of Lancaster, against Jane Watson and 
others, the plaintiffs in error, for the recovery of a tract of land 
in Lancaster county, and a verdict and judgment, under the 
charge of the court in favour of the plaintiffs, were rendered in 
their favour. 

The plaintiffs prosecuted a writ of error to the supreme court 
of Pennsylvania, and in 1832 that court affirmed the judgment 
of the district court. 

The land in controversy was part of a tract held under a 
patent granted by the proprietaries of Pennsylvania to Samuel 
Patterson on the 19th October 1743; and by regular descent 
became vested in Margaret Patterson, the daughter of the 
patentee, who afterwards intermarried with James Mercer ; 
who had five children by a former wife, now represented by 
the defendants in error. 

For the purpose of vesting the land in controversy in her 
husband in fee simple, Margaret Mercer on the 30th May 
1785, together with her husband, James Mercer, executed a 
conveyance thereof to a certain Nathan Thompson, who on 
the same day reconveyed the said land to James Mercer in fee. 
This deed was not acknowledged by Margaret, Mercer accord- 
ing to the forms prescribed by the act of assembly of Pennsyl- 
vania of 1770, enacted for the purpose of making the convey- 
ances of real estate by femes covert valid. 

After the death of Margaret Mercer in 1805, David Watson, 
in right of his wife, the heir at law of Margaret Mercer, to 
whom, if the conveyance of 30th May 1785 was invalid, the 
land in controversy had descended ; instituted an ejectment for 
the same, alleging that the acknowledgement of the deed being 
defective, the same was absolutely void. In this suit Watson 
and wife recovered the premises, and went into possession 
thereof. Afterwards John and Margaret Mercer instituted an 
ejectment against Watson, then in possession of the premises, 
and in 1823 that suit was decided in the supreme court of 
Pennsylvania in favour of the defendants in the ejectment ; 
thus affirming the decision in the first case. 
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On the 3d day of April 1826 the legislature of Pennsylvania 
made the following law. 

“ A supplement to an act entitled ‘ an act for the better con- 
firmation of the estates of persons holding or claiming under 
feme coverts, and for establishing a mode in which husband 
and wife may hereafter convey their estates.’ 

* Whereas, by the act of assembly, to which this is a supple- 
ment, it is enacted that the estates of feme coverts may be 
transferred by deed executed by the husband and wife, and 
by them acknowledged before certain officers: And whereas, 
under this act, estates of great value have been bona fide sold 
by husband and wife for a legal and sufficient consideration, 
and the deeds therefor have been by them acknowledged be- 
fore the proper officer ; but, in many cases, the mode of making 
such acknowledgement hath been imperfectly set forth in the 
certificate: And it hath been held by the supreme court, that 
deeds transferring the rights and interests of feme coverts are 
invalid and void, unless certain requisites of the acknowledge- 
ment of such deeds provided by the said act, shall appear upon 
the face of the certificate of such-acknowledgement to have 
been pursued, and in all such cases it is but just and reasonable 
that persons who hold such estates, should not, in any case, be 
disturbed in the enjoyment of them thus equitably acquired, 
nor divested thereof under any pretence whatsoever : Now, for 
the purpose of carrying into effect the real intent of the parties, 
and of quieting and securing the estates so transferred, 

‘Section 1. Be it enacted, by the senate and house of repre- 
sentatives, of the commonwealth of Pennsylvania, in general 
assembly met, and it is hereby enacted, by the authority of 
the same, That no grant, bargain, sale, feoffment, deed of con- 


veyance, lease, release, or other assurance of any lands, tene-. 


ments and hereditaments whatsoever, heretofore bona fide 
made and executed by husband and wife, and acknowledged 
by them before some judge, justice of the peace, or other officer 
authorized by law within this state, or an officer in one of the 
United States, to take such acknowledgement, or which may 
be so made, executed and acknowledged as aforesaid, before 
the Ist day of September next, shall be deemed, held, or ad- 
judged invalid, or defective, or insufficient in law, or avoided 
or prejudiced by reason of any informality or omission in set- 
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ting forth the particulars of the acknowledgement made before 
such officer as aforesaid, in the certificate thereof, but all and 
every such grant, bargain and sale, feoffment, deed of convey- 
ance, lease, release, or other assurance so made, executed, and 
acknowledged as aforesaid, shall be as good, valid, and effect- 
ual in law, for transferring, passing, and conveying the estate, 
right, title and interest of such husband and wife, of, in, and to 
the lands, tenements, and hereditaments mentioned in the same, 
as if all the requisites and particulars of such acknowledge- 
ment mentioned in the act to which this is supplementary, 
were particularly set forth in the certificate thereof, or appeared 
upon the face of the same.” 

In 1829, the defendants in error, John and Margaret Mercer, 
instituted another ejectment for the land, claiming, that the 
deed of 30th of May 1785 had been made valid by the act of 
assembly of 1826, and a verdict for the plaintiff was rendered 
in the district court of the city and county of Lancaster, the 


judgment of which court upon the verdict was affirmed in the 


supreme court of Pennsylvania. From that judgment of the 
supreme court, the case came before this court by writ of error. 


The case was presented to the court on printed arguments, 
by Mr Hopkins and Mr Montgomery for the plaintiffs in error, 
and by Mr Rogers for the defendants. As the court decided 
no other points but those in which the constitutionality of the 
act of 1826 was presented, the arguments upon the other 
questions raised in the case are omitted. 


The counsel for the plaintiffs in error contended, 

1. That, under the laws and constitution of Pennsylvania, 
and the constitution of the United States, the title and pos- 
session of the plaintiffs in error to the land in dispute was sacred, 
and could be disturbed or violated by no judicial proceedings 
known to the said laws and constitutions; and, a fortiori, by 
no legislative enactment. 

2. That the act of 3d April 1826, as applied to this case, is 
unconstitutional and void; divesting the vested rights of the 
plaintiffs in error to the property in dispute, and impairing the 
obligation of the contracts under which they recovered and 
held the same; transcending the power of the legislative branch 
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of government; and subverting all the protection guarantied 
to property and contracts by the constitution of the United 
States, as well as of the state of Pennsylvania. 

For the plaintiffs in error, it was argued by Mr Montgomery, 
that the legislature of Pennsylvania could not, by the act of 
April 3d 1806, divest the property of the Watsons and vest it 
in the Mercers. For if this act be construed to be applied to 
this case, and be considered as a constitutional exercise of legis- 
lative power, this will be the inevitable result. 

The grant of the proprietaries to Samuel Patterson on the 
19th October 1753, was recognised by the legislature on the 
27th November 1779, and the act of that date, 1 Smith 479— 
481, confirming the title of the grantees, amounted to a new 
grant and a contract, that Samuel Patterson should hold the 
land thus acquired to him, his heirs and assigns; and the ob- 
ligation of this contract was, as he had fully paid for the estate, 
that he should hold it according to the laws of the Jand, and 
not be divested of it, except by due course of law. The legis- 
lature would have had no right to resume it, or grant- it to 
another. Terret v. Taylor, 9 Cranch 43, 292; Pawlet v. Clark, 
4 Wheaton 683; Fletcher v. Peck, 6 Cranch 87; New Jersey 
v. Taylor, 7 Cranch 164. And surely, what they cannot do 
directly, they will not be permitted to accomplish by indirect 
means. Sarah Watson recovered, in the suits of 1805, by vir- 
tue of the obligation of this contract, as contained in the grant. 
The land was withheld from her ; she applied for redress to the 
judicial power, whose duty it was to expound, administer and 
enforce the law, Ogden v. Blackledge, 2 Cranch 272; and 
she recovered her estate. Why? Because she had a vested 
right to it. A vested right is defined to be “the power to do 
certain actions, or possess certain things according to the laws 
of the land.” 1 ,Adams (New Hampshire) 203; 12 S. and 
R. 360. Immediately upon the death of her sister, the right 
descended to her, and it became eo instante, vested in her. 
Whence was it derived? From the patent, and from its con- 
firmation by the act of the legislature in 1779. This was a 
contract executed ; and it is respectfully urged, that in Penn- 
sylvania, there can be no vested right to land, that is not de- 
rived from contract. The whole system of land titles in Penn- 
sylvania rests on this basis, and there is no trace of any title 


























































JANUARY TERM 1834. 93 


[ Watson and others v. Mercer.] 


in that state, which did not originate in a grant, 12 S. and R. 
371—8, 380; or was perfected by patent, after having incepted 
by improvement. 

And no vested right can be taken away or interfered with, 
except by impairing the obligation of the contract on which 
it is based, and whence it springs. 

| Can it be doubted that this was a vested right? Why the 
| very terms of the definition embrace it, even to the letter. In 
the action.of ejectment, the plaintiff must show a right of 
| entry. Sarah Watson proved she had “the power to do this 
thing.” But the plaintiff must prove that he has a right to 
. the possession. Sarah Watson proved that she had a right 
“to possess this land according to the laws of the land.” Can 
any case come more completely within the very letter of the 
definition. The act of 3d April 1826 surely cannot be retro- 
spectively construed, so as to embrace this case; for such a 
construction would make the law odious and. void; 2 Dall. 
310; 3 Dall. 388; 7 John. 477; 1 Kent’s Comm. 455; 12.8. 
and R. 360; 4S. and R. 401; 13 S. and R. 256; 158. and 
R. 72; 2 Show, 17, 2; 1 Vent.-330; 4 Burr. 2460; 1 Wash. 
132; 3 Call 218; 2 Cranch 272; 1 Hen. and Mun. 205; 
1 Binney 607; 2 Gall. 150; 3 Keble 543; 2 Inst. 292, 474; 
2 Ch. R. 302; Price’s Ch. 77; 2 Ath. 87; 4 Wheaton 207; 
12 Wheaton 267, 271, 295, 301, 327; 8 Wheaton 12 ; 8 Mass. 
423, 430. ° 
But is it applicable to it at all? The deed of 30th May 1785, 
had been judicially declared to be a void thing, utterly inope- 
rative; and, consequently, incapable of any confirmation. 
Coke Litt. 295, b; Gilbert’s Ten. 75; 8 Cowen 544, 588; 
16 John. 110; 20 John. 301; Newland on Con. $1; 3 Bur- 
rows 1805; 2 P. Williams 144. It would never have been 
enforced against Margaret Mercer, in equity; 5 Day 492; 
7 Conn. 224. The Mercers had failed in their ejectments, 
not from want of proof of the due execution of the deed of 
30th May 1785, as it seems to be supposed by the chief justice, 
but because that deed was utterly and absolutely void; and 
this will be found to have been the express decision in every 
case in which the point was mooted. The act of 24th Feb- 
ruary 1770 imposed a high judicial duty on the examining 
magistrate ; and, where it was not performed by him accord- 
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ing to the directions of the statute, the contract was held 
utterly void; not because the “ grantee had failed in proof of 
its execution,” but because the grantor, the feme covert, was 
utterly incapable of making any contract, or doing any act, 
except in the mode directed by the statute. 1 Binney 470; 
2 Inst. 515; 2 Kent’s Com. 168. 

How can the act of 3d of April 1826, operate upon it at all ? 
If by way of confirmation, then it forms a new rule for a past 
case, and transcends the legislative power. 2 Cranch 272. 
Nay, it does more ; for Margaret Mercer, if living, could by no 
act re-create this deed, so as to give it validity from its date. 
16 John. 110; 20 John. 301; 4 Binney 1. It is called, an 
explanatory act; but if it be true that it introduces a new 
rule of construction, then it is, quoad hoc, a repeal of the 
law of 1770; for it is an undeniable principle that, where 
a subsequent statute makes a different provision on the same 
subject, it is not an explanatory act; but an implied repeal of 
the former, 7 John. 496, 497 ; and if it be a repeal of the act 
of 1770, it can have no effect in divesting rights acquired under 
the former act. 8 Wheaton 493. So that, quacunque via 
data, this case ought not to be held to be embraced by it. It 
is, therefore, respectfully submitted, that these cases are not 
embraced by the act of 3d of April 1826; and that, by apply- 
ing and making it the ground of their judgment, the supreme 
court of Pennsylvania have given it a construction which makes 
it void, so far as regards them ; for it is in direct opposition to 
the first article of the tenth section of the constitution of the 
United States, which prohibits any state from passing an “ ex 
post facto law, or law impairing the obligation of contracts.” 

A law may be constitutional in its application to some cases, 
and void as to others. 3 W. C. C.R. 318, 319; 12 Wheaton 
261, 262, 299, 302, 304, 327; and all the judges of this court, 
it is believed, have so held. Indeed, it seems to have been 
conceded by all, in the great case of Ogden v. Saunders, that 
retrospective legislation, operating upon past contracts, so as to 
impair their obligation, would be unconstitutional and void. 
It was so held in Sturges v. Crowninshield, 4 Wheaton 122; 
M’Millan v. M’Neill, 4 Wheaton 209; Smith v. Mechanics’ 
Bank, 6 Wheaton 131; Dartmouth College case, 4 Wheaton 
613. Now, the act of 3d April 1826 can embrace this case 
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only by a retrospective operation; and the question then arises, 
does it not impair the ‘obligation of a contract, within the 
meaning of the constitution of the United States? The extent 
of the change made in the contract, or the evidence of it, does 
not vary the principle... 8 Wheaton 84, 75, 76; 12 Wheaton 
327. A change in the evidence, if it go to defeat a right al- 
ready vested under the contract, would equally impair its obli- 
gation. It surely could not be contended that a will of lands, 
not executed according to the statute, could, by a repeal of it, 
or a change so as to make it conformable to the very case sup- 
posed, be made valid and operative, so as to defeat the estate of 
the heir, acquired and vested by descent. Similar illustrations 
of the principle are given by all the learned judges who deliv- 
ered opinions in the case of Ogden v. Saunders; and a most apt 
one upon the statute of limitations, by the chief justice, in 
Sturges v. Crowninshield. 

It has been attempted, and, with great confidence it is sub- 
mitted, with success, to prove that Sarah Watson could never 
have recovered this land but by force of a vested right acquired 
by contract ; and that in the same way her grandchildren suc- 
cessfully resisted the claim of the defendants,-and obtained a 
final judgment against them, on 3d of June 1820. If this act 
be construed to apply to this case, the inevitable consequence 
is, that it divests this right thus vested under the contracts, 
impairs, nay destroys, its obligation, and takes the property 
from them to give it to the Mercers, whom the supreme court 
twice decided had no title or even the shadow of claim. But 
it is said the effect of this act is to affirm, and not destroy a 
contract, and that this circumstance brings the case fully within 
the principle of Satterlee v. Matthewson, decided by this 
court. 2 Peters 380. Now, according to the distinction taken 
in Ogden v. Saunders, between a contract and its obligation, 
it is manifest that the contract between Satterlee and Mat- 
thewson was valid as between themselves, although the muni- 
cipal law gave it no obligation. Each party was competent 
to make a contract, for each was sui juris; and the contract in 
that case was between the very parties to the suit. In this 
case, Margaret Mercer was wholly incompetent to make any 
contract. She was not sui juris, but wholly sub potestate viri ; 
and every thing she did was merely void. 1 Black. Com. 444; 
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Litt. sec. 669, 670. She would not, and could not, have been 
affected by this deed after her coverture ceased. 5 Day 492. 

But again: this is an attempt to set up a contract, not be- 
tween the parties to this suit, but between strangers. What. 
connexion is there, or ever was there, between Sarah Watson 
and Nathan Thompson, from whom James Mercer derived title 
immediately ; or between her and James Mercer, who conveyed 
to Thompson? They are strangers in blood and estate. So 
that there is, itis believed, no analogy between the cases what- 
ever. But there is another all-powerful distinction between 
that case and this, which must wholly refute the argument 
drawn from this source. No final judgment ever was rendered 
in that case ; a venire de novo was awarded after the reversal 
of the judgment ; and it would have been perfectly competent 
to the court to have corrected the error of the first decision : 
and so the act of assembly was not essential to the validity of 
the claim of Mrs Matthewson. But here, if the Mercers recov- 
ered at all, it is by mere force of the act of 3d April 1826. 

It is a perversion of terms to say that Satterlee acquired a 
vested right by the decision made in 1825; for no final judgment 
was rendered in the case at all. But how different the cause 
now under consideration. Here the heir recovered by virtue of 
her vested right under the contract, and was put in possession of 
the land; the mesne profits were adjudged her as a compensa- 
tion for her loss, and she was remitted to her original estate, so as 
to make her title, by operation of law and lapse of time, valid 
against the whole world. Her grandchildren had defeated the 
very persons now suing, and, by obtaining the judgment on 3d of 
June 1820, acquired an additional protection from the statu- 
tory provisions of the act of the 13th April 1807. 

But further: the effect of the judgment in Satterlee’s case was 
not to impair the patent to Wharton under which he claimed : 
it was left in full force, so as to afford him every remedy to which, 
atlaw, he wasentitled. All thatthe decision of the act of assem- 
bly did, was to prevent a particular defence that affected merely 
the right of possession to the land in that action, without touch- 
ing the titles of the respective parties at all. How different is 
thiscase. Here are noconflicting patents: if these judgments 
be affirmed, the consequence inevitably is, that the estate goes 
from the blood of Samuel Patterson and passes to strangers. 
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What boots it if the patent be available against the state, if 
they have the power to take the land from the heirs of the 
original grantee, who paid for it, and give it to strangers ? 
Of what avail is it that courts may recognize, and protect and 
enforce contracts, and the rights that spring from them, if the 
legislature may, at pleasure, thus impair them? The act in 
question may be a perfectly proper and legitimate exertion of 
legislative power, if construed so as to protect the rights in- 
tended to be secured by it. But if the construction put upon 
it by the supreme court of Pennsylvania be sustained, then it 
is an act of legislative power far transcending even the boasted 
omnipotence of the British parliament. It breaks down all the 
security of property derived from contract, and resolves every 
man’s title into a tenure at legislative will ; it overturns solemn 
decisions of the courts of the last resort, by which even these 
courts themselves were so bound that they could not fail to 
obey them; and it leaves every thing relating to personal rights 
or private property, not under the protection of the constitution, 
where the people placed it, to be expounded by the judiciary, 
but in the variable and ever changing mind of the popular 
branch of the government. 

The repeal of laws, the abrogation of treaties, even the dis- 
ruption of empires, have hitherto been held not to affect private 
rights previously acquired and vested; but if the doctrine 
advanced in Mercer v. Watson be sustained, all these solemnly 
settled principles are overturned, and a simple legislative enact- 
ment is enabled to do that which the most violent revolutions 
have hitherto been unable to effect ; and rights heretofore con- 
sidered as sacred as justice herself, are all consigned to popular 
will and popular excitements. 

It is, therefore, respectfully submitted that the judgments of 
the supreme court of Pennsylvania must be reversed, because 
they give to the act of the, 3d of April 1826, a construction 
which, so far as regards this case, makes it manifestly uncon- 
stitutional and void: for it divests vested rights acquired by 
contract ; destroys the obligation of the contracts under which 
the Watsons held, and gives their estate to the Mercers in a 
way that even Margaret Mercer herself could not do—for she 
could never have re-created this deed so as to make it operate 
from its date; subverts the judicial power; makes it subservient 
VOL. VIII.—N 
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to the legislative will, and directly contravenes the tenth sec- 
tion of the first article of the constitution of the United States ; 
which, according to.the construction giyen to it by this court, 
shields and protects all contracts, executed and executory, real 
and personal, from the influence of state legislation that impairs 
their obligation. 


Mr Rogers, for the defendants in error, argued : 

1. That the act of Sd of April is not an ex post facto law, 
nor law impairing the obligation of a contract, either express 
or implied. And in this particular, it has nothing tq do with 
the constitution of the United: States. 

2. That the act in question is an explanatory law, altering 
a rule of evidence merely. It does not divest titles, nor divest 
vested rights; and it is not unconstitutional, if it did. 

The considerations of these two propositions will .meet the 
argument of the plaintiffs in error, before the supreme court of 
Pennsylvania, and, it is presumed, will equally answer that 
purpose here. 

The act of the 3d of April 1826, is retrospective in its opera- 
tion, and so designed by its framers. It is not for this cause 
unconstitutional. ‘The power of a legislature to pass retrospec- 
tive laws, is no where taken away, or prohibited by the consti- 
tution of the'United States. It is true, a state cannot pass an 
ex post facto law which is a retrospective criminal law, but it 
can a retrospective civil law. Expressum facit cessare tacitum, 
says a maxim of the law. 

This power of passing retrospective laws by a state, has been 
repeatedly decided to be constitutional in Pennsylvania. See 
Underwood v. Lilly, 10 8. and R. 97; Barnbaugh v. Barn- 
baugh, 11 Serg. and R. 72. So also, in the supreme court of 
the United States, in Satterlee v. Matthewson, 2 Peters 380. 

The same principle was decided in Pennsylvania and is re- 
ported in 15 Serg. and R: 72; which, in the supreme court of 
the United States, was quoted as authority in the case of Ni- 
cholson’s heirs and others, reported in 7 Peters 469. 

The act in question is constitutional, unless it is an ex post 
facto law, or law impairing the obligation of a contract. Sat- 
terlee v. Matthewson, 2 Peters 580. It is not an ex post 
facto law, because such a law relates to criminal matters alone. 
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Calder v. Bull, 3 Dallas 386, 396; Fletcher v. Peck, 6 
Cranch 138 ; Commonwealth v. Lewis, 6 Binney 271. 

Then, does the act violate a contract ® What is a contract 4 
It is an agreement between two or more parties to do or not to 
do certain acts. 

The contracts embraced by the clause in the constitution 
referred to, the first clause of tenth article, include those which 
are executed, such as grants, and such as are executory, and 
this, whether between individuals only, or between a staie and 
individuals. This position is abundantly decided in Fletcher 
v. Peck, 6 Cranch 136; Green v. Biddle, 8 Wheaton 1, 92 ; 
Providence Bank v. Billings, 4 Peters 514. 

The clause embraces no other contracts except those for 
property, or some object of value. See case of Dartmouth Col- 
lege, 4 Wheaton 637, 644. It did not embrace any other 
contracts than express. Implied contracts are excluded; ex- 
cept, perhaps, indeed, such as are implied from the nature or 
terms of a prior agreement. This distinction is expressly 
taken by the supreme court in the case pf Jackson v. Lamp-. 
hire, 3 Peters 280. Judge Baldwin says, “ Where there is no 
express contract, courts will not create a contract by implica- 
tion.” 

But where is the contract impaired by this act of the legis- 
lature of Pennsylvania? It is contended there is none, either 
express or implied. Ifso,where isit? How does it arise, and 
who are the parties to it? The inquiry is important, because the 
party complaining must show it. It is not sufficient to allege, 
that the constitution has been violated. Courts willnot declare 
laws unconstitutional for light or trivial causes. “This 
power,” says chief. justice Tilghman, 3 Serg. and R. 73, “is. 
a power of high responsibility, and not to be exercised but in 
cases free from doubt.” 

But the inquiry is important in another sense ; because, if 
the act of the legislature of Pennsylvania divests rights which 
are vested by law in an individual, if it does not violate a con- 
tract, it has nothing to do with the constitution of the United 
States. 2 Peters 380. : 

The error assigned in substance says, “the contract com- 
menced with the patent in 1743 by the proprietors to Samuel 
Patterson ; descended by the laws of intestacy from generation 
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to generation, and was finally confirmed by the decision of 
the supreme court.” 

Ist. It is contended that the patent is impaired by this law 2 
Did the state attempt to resume the grant, as in Fletcher and 
Peck? Does the question arise between the state, and Patter- 
son or his alienee? Did he sell? The land on the contrary 
is derived under the patent, by both parties, and not in contra- 
diction to it. It operates upon a state of things long subsequent 
to Patterson’s death ; upon a contest between the children. 
See 3 Peters 280. 

2d. Did the common law, or the statutes of ‘descent, as the 
gentlemen call them, create a contract between the feme and 
her heir at law, that if she died intestate, the heir should 
have the property? Doesthe common law, wherea feme covert 
attempted, though imperfectly, to transfer her property, and a 
legislature made the attempt valid, declare that this legislative 
act violated a contract between the heir and feme heir at law 1? 
Was such a contract contemplated by the clause in the consti- 
tution? Is such a contract express or implied ? 

$d. Did the act of 20th February 1770, create any contiact 
which is violated by the legislative act of 1826% This is not 
even pretended. . 

4th. Then, did the supreme court in 1809: (Watson and 
Bailey), when, as the plaintiffs in error say, they declared the 
deed of the 30th of May 1785 void, create a contract which is 
violated by this act? According to this argument, the court, 
in this case, first destroy one contract, and then make another 
between different parties. 

But, admit for one moment, that the deed was void, and as 
such declared by the court. This act of 1826 did not impair it. 
The legislature, say they, make a void deed a valid one: that 
is, set up a new contract between the parties. Did they violate 
the contract? There isa difference between making a new 
contract between parties, and impairing one. 2 Peters 412, 
413. : 

But was the deed declared void by the court? This position 
js the basis of all the argument of the plaintiffs in error, and if 
you remove the foundation, the superstructure must fall also. 
The supreme court in 1809, did not say so. 1 Binney 480. 
Judge Yeates concludes by saying, “ I am therefore of opinion, 
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that this deed had no legal effect against the heir at law, after 
the death of the wife.” Here it is admitted that the deed was 
good, during the life of the wife—not void ab initio. It failed 
of- legal effect, says the court ; and how did it fail? Because 
the deed was not sufficiently proven, not that it was void. 
The court held the certificate of the judge to be conclu- 
sive ; and as, on its examination, it did not appear that the 
contents were made known, and the act of signing to have 
been her voluntary act, the deed was not received as evidence 
of title. And parol declarations of the wife, repeatedly made, 
were rejected as evidence, to supply the necessary proof of the 
acknowledgement. 

There is another view of this case peculiarly applicable in 
this stage of the argument. 

This ceed of the 30th of May 1783, was a good and valid 
deed at common law, that is, the common law of Pennsylvania. 
See Dav ey v. Turner, 1 Dallas 11; and Lloyd v. Taylor, 1 
Dallas 18. These cases decide, on the principle of communis 
error facit jus. That a deed signed by husband and wife, 
whether she was examined separate and apart, or whether the 
deed was even acknowledged atall ; yet it conveyed the inter- 
est of the parties. 

These cases furnish, if nothing more, ample corroboration of 
the truth and correctness of the view taken by the chief justice 
of Pennsylvania, in this cause, in which he considers the act 
of 1826, not asa law impairing a contract, but as carrying 
a contract into effect. Thus validating the deed of the 30th 
of May 1785, by the substitution of the intention, and carrying 
it into operation. 

Upon the second proposition of the defendants in error, Mr 
Rogers contended, that the law of 1826 is an explanatory law 
altering a rule of evidence. This is the first part of thé propo- 
sition which is primarily to be examined. 

The act of the 24th of February 1770, for which see Pur- 
don’s Digest 164, 165; and Dallas’s Laws 535; and 1 Smith 
307, points out the mode. of the acknowledgement, &c. The 
court, in putting a construction upon this act, construed it 
strictly. Deciding that the evidence, and only evidence of the 
acknowledgement, being in accordance with the act, was the 
certificate of the judge. 1 Binney 470. So that it mattered 
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not how honest the intention to convey, and fair the transaction 
between the parties ; nor whether the judge conformed to the 
requisitions of the act in point of fact: yet if he did not certify 
all the particulars, the deed could not be received. Thus vio- 
lating the maxim omnia presGmuntur rite esse acta. 

The act of the 3d of April 1826, which in its tiUe is supple- 
mentary to the act of the 24th of February 1770, altered the 
rule thus established by the court ; by making the intention of 
the parties the legitimate subject of inquiry before courts of 
justice. The question then was, was @f deed bona fide made 
and executed by the husband and wife, and acknowledged 
before some judge, &c. If so, then if the acknowledgement 
were informal in not setting forth all the particulars, it was 
not for this cause invalid, but was cured by the act. 

The deed thus acknowledged, bore on its face, when exhib- 
ited in a court of justice, prima-facie evidence of the good faith 
of the parties. That is, furnighed a legal presumption in 
favour of the deed. But the question is still left open for the 
opposite party to show fraud or want of good faith. 

‘Fraud was not alleged, or even pretended : but the opposite 
was shown by the reasons for a new trial in 1809, brought for- 
ward by the Watsons themselves. The jury found in favour 
of the deed a second time as already stated; thus furnishing a 
decision in point of fact and of law, in favour of Mercer. 

The remaining part of the second proposition of the defend- 
ant in error, relates to the power of a state, by a legislative act, 
to divest rights vested by law in an individual. And here it 
is contended by the plaintiff in error, that the legislature of 
Pennsylvania, by the passage of the act of 3d April 1826, in- 
fringed their vested rights to the land in dispute; which were 
guarantied by the constitution of Pennsylvania and that of the 
United States. 

The question, whether a state law, repugnant to a state 
constitution, is constitutional or not, is not cognizable by the 
supreme court of the United States. Itis exclusively confined 
to the state courts. Jackson v. Lamphire, 3 Peters 280.. 

As to the power under the constitution of the United States, 
of a state to take away from an individual his vested rights to 
property, whatever doubt there may have been before, since 
the case of Satterlee v. Metthewson, 2 Peters 380; the question 
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has been put at rest. Such a law, if it does not ingpair a con- 
tract, has nothing to do with the constitution of the United 
States. 

But the exercise of such a power, so far as it is applicable to 
this case, is denied. * The legislature did not divest the vested 
rights of the Watsons. 


Mr Hopkins, for the plaintiffs in error, contended, that the 
act of April 3, 1826, was ex post facto in its operation, and 
therefore void. The rights of the appellants were derived 
under the patent from the proprietaries of Pennsylvania to 
their ancestor ; had been established by two verdicts in eject- 
ment, and by the force of the thirteenth section of an act of 
assembly of 1807 ; and the ejectment in this case was conclu- 
sively barred. 

The section enacts, “ whenever two verdicts shall, in any 
writ of ejectment between the same parties, be given in suc- 
cession for the plaintiff or defendant, and judgment be rendered 
thereon, no new ejectment shall be brought, but when there 
may be verdict against verdict between the same parties, and 
judgment thereon, a third ejectment, in such case, and verdict 
and judgment thereon, shall be final and conclusive and bar 
the right ; and the plea in ejectment shall be not guilty. 

All these rights are, by the constitution of Pennsylvania, in 
its ninth article, excepted out of the general powers of govern- 
ment, “that the general, great and essential principles of lib- 
erty and free government, may be reorganized and unalterably 
established.” : 

The first section declares, that all men have certain inherent 
and indefeasible rights, amongst which are those of enjoying 
life, and liberty of acquiring, possessing and protecting property. 
The ninth section declares, that no one can be deprived of life, 
liberty or property, unless by the judgment of his peers, or the 
law of the land. The sixth section provides for the due admin- 
istration of justice; and the ‘seventeenth section declares, no 
ex post facto laws, nor any law impairing contracts shall be 
made. And sections fifteen and eighteen protect personal 
security. And section twenty-six declares, that every thing 
in this article is excepted out of the general powers of govern- 
ment, and shall for ever remain inviolate. 
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Absolute rights to property, are placed under the safeguard 
of the constitution, as completely and effectually as life and 
liberty, and with equal justice ; as life and liberty would be 
dreary things to man, if he could not be secure in the enjoy- 
ment of his property, acquired by his honest~industry, to make 
life coinfortable, and liberty worth preserving. 

The arrangement of personal security and private property 
is much expanded, and differently cast in the constitution of 
Pennsylvania, from that which exists in the constitution of the 
United States. The fifteenth, seventeenth, eighteenth and 
nineteenth sections, are widely different in their-arrangement, 
and designedly so, to afford to each their fullest operation, to 
the whole extent of the expressions used. The imputations of 
crime and punishment, are wisely and studiously separated 
from those which expressly relate to civil rights, except when 
the protection to the latter would, in its generality, equally 
embrace the former. 


The seventeenth section associates ex post facto laws and 


laws impairing contracts, and makes them, as to their objects, 
one and indivisible ; as it would be all but useless to preserve 
civil rights from being impaired in the least degree, when the 
contract itself would be destroyed by legislative enactment, by 
creating something to assail it, which did not exist before, or 
by prescribing a rule of evidence which would recreate that 
which had been condemned in judgment of law. 

Our constitution is formed by the people, out of their original 
inherent and elementary power enjoyed as a free people, seek- 
ing their security and happiness, against that despotism which 
sometimes springs up in the turbulence and listlessness of the 
best of governments. The words and phrases used are taken 
in their most: comprehensive sense, adapted to the common 


. understanding, excluding all technicality which would be un- 


intelligible to ninety-nine out of a hundred of those who had 
the deepest interest in the protection intended and given by it. 

Hence the expression, ex post facto law, is used in its origi- 
nal and general sense, to prevent all retrospective legislation, 
and to make an act, which when one was innocent, crim- 
inal; or a right, which when acquired was legal and just, 
illegal and unjust. The other clause of the sentence in which 
these expressions are found, necessarily imposes on this, from 
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its connection, the protection of civilrights. Noscitur a sociis, 
is a very just and rational rule of exposition of the different 
clauses of the.same sentence, which, from the affiliation of its 
parts, must be intended to embrace the subject matter of the 
sentence, which was the protection of property and person, 
otherwise they would not be so united. A complete absolute 
inviolability was designed for both, which forbids restricting 
the terms used from their general meaning. 

Our courts, in conformity to this injunction and interdiction 
of the people, have uniformly construed acts of the legislature 
prospectively, even when their language would have borne a 
different construction. 

The late venerable Chief Justice Tilghman, who united all 
the virtues of a judge to an enlightened and profound know- 
ledge of his profession, declares, “the rule has been, that where 
civil rights are affected, the act shall be confined to a prospect- 
ive operation.” 

The same doctrine was uniformly sustained before, and 
formed an impregnable barrier against unconstitutional power 
invading the constitutional rights of the people. 458. and R. 
401; 12 S. and R. 330; 1 Bin. 601; 3 S. and R. 169, 590; 
2 Dall. 312. 

And even this very act, of the 3d of April 1826, has been 
adjudged, by the unanimous opinion of the supreme court, to 
operate prospectively, only where civil rights are affected. 

This uninterrupted series of decisions, sustaining the con- 
stitutional rights of Pennsylvania, had grown with her growth 
and strengthened with her strength, from the first foundation 
of the province, resting on the benign principles of the common 
law. 

In England, where the liberty and security of the subject 
has no other basis to rest upon than the common law, retro- 
spective legislation is uniformly rejected by her courts of jus- 
tice. T. Jones’s R. 108; 2 Show. R. 27; 2 Mod. 310; 1 Ld. 
Ray. 1352; 4 Burr. 2460. Soin Virginia. 1 Wash. R. 139; 
3 Call’s Rep. 168, 278; 1 Hen. and Mun. 204. So in New 
York. 7 Johns R. 477, 501; 19 Johns R. 58. 

It is an invariable rule in Massachusetts, never to construe 
a statute retrospectively, unless it be so positively expressed. 
10 Mass. Rep. 437; 12 Mass. 383. 
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The same rule has uniformly prevailed in the courts of the 
United States, where it has ever been held, that no law is to 
be construed, so as to impair rights previously vested. 

This interdiction, by judicial power, of retrospective legisla- 
tion upon civil rights, on account of its tyrannous and despotic 
character, might be extensively shown in the judicial code of 
most, if not of all our sister states, wherever it has been 
attempted. But as the sovereign will of the people has ex- 
cepted this power out of the grant of legislative power, and 
has declared, that our bill of rights, contained in the ninth 
article of the constitution, shall for ever remain inviolate, its 
extinction in Pennsylvania will not occur, while the constitu- 
tion is maintained by our courts of justice. 

The act of the 3d of April 1826, does not embrace our case. 

This is a supplement to the act of the 24th of February 1770, 
with which it must be construed to discover its meaning. The 
original act is both confirmatory and declaratory. The mode 
of conveying by man and wife, had been according to certain 
customs and usages, by which “a very great number of bona 
fide purchasers for a valuable consideration, were become the 
just and equitable owners,” and “to remove some doubts” about 
the validity of such conveyances, the act confirms the title of 
such purchasers. It stopped upon protecting bona fide pur- 
chasers for valuable consideration, who had become the just 
and equitable owners; and left husbands, who used their situ- 
ation to become the owners of their wives’ property, where they 
were. To that extent, communis error facit jus, would pro- 
bably have supported the custom, because, at the early period 
of the province, and until 1760, inchoate titles to land, such as 
warrants, locations, &c. not perfected by patents, were trans- 
ferred by bill of sale as chattels. The confirmatory part of the 
supplement, just goes the same length and no further. And 
that was going much further than the former, where common 
error made a strong case with the custom, and the unimproved 
and uninformed state of the province, at that early period: 
whereas the declaratory part of the original law, prescribed a 
mode for the husband and wife to convey the estate, which 
would prevent injury to purchasers bona fide and for full value, 
who were not guilty of gross neglect. The legislation in the 
supplement, set forth the object to be the same for its enact- 
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ment as was declared in the original act; that estates of great 
value have been bona fide sold by husband and wife for a legal 
and sufficient consideration, and that, in all such cases, the 
persons who hold, should not be disturbed in the enjoyment of 
them thus equitably acquired. This specific declaration of the 
object and intent, could not, by any just rule of construction, 
be expanded by the verbiage of the enactment to embrace this 
case. 

But if this act, of the 3d of April 1826, upon its true con- 
struction, embraces this case, it is void by the constitution of 
the state, and of the United States. 

The title of the plaintiff in error, originates in the patent, 
granted by the late proprietaries of Pennsylvania, for full value 
to Samuel Patterson, their great grandfather, on the 19th of 
October 1743, and is the highest contract known to the laws 
of Pennsylvania, of title to real estate. The act of November 
1779, which divested the proprietaries of their estate in the 
province, and vested it in the commonwealth, confirmed all 
the grants and contracts made by them to individuals, 

This title to the lands in dispute came by succession, through 
several courses of descent, to Margaret Patterson, who married 
James Mercer, and on her death, in his lifetime, without issue, 
came by three successive descents, to the plaintiff in error, 
under the act directing the descent of intestate’s real estate, 
passed the 19th of April 1794. The first of these descents 
was established by the judgment of the supreme court, in the 
ejectment brought by David Watson and Sarah his wife, the 
heir at law, against the executors of James Mercer, on the 31st 
of December 1808, against the deed of the 30th of May 1785, 
and the two last, by the judgment rendered on the 3d of June 
1820, in the ejectment brought by John and Margaret Mercer, 
against Samuel P. Watson, and on his death, continued against 
his heirs, plaintiffs in error, against the said deed. 

Margaret Mercer died before the 1st of February 1802, and 
our recovery on the descent, on the 31st of December 1808, 
remitted to us the possession, according to our title, against 
the deed of the 20th of May 1785, and we continued in pos- 
session until the 3d of April 1826—twenty-four years lwo 
months and three days. 
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By the act of the 26th of March 1785, twenty-one years iy 
the limitation of actions for real estate in Pennsylvania. 

By the twentieth section of the act of the 13th of April 
1791, no writ of error can be brought to reverse any judgment, 
given in any action, real, personal or mixed, after seven years. 

By the fourth section of the act of the 13th of April 1807, 
after two verdicts and judgments in succession, no new eject- 
ment shall be brought. 

Under this statement the following points are submitted : 

Ist. This is an ex post facto law, impairing the obligation 
of contracts: destroying and impairing our vested rights under 
the grant contained in this patent, both by the constitution of 
Pennsylvania, and of the United States. 

2d. It is an ex post facto act, impairing our vested rights, 
which descended under the intestate law of the 19th of April 
1794, by virtue of the grant contained in the patent, and de- 
priving the plaintiff in error of the protection of that law. 

3d. The act is ex post facto, and impairs the vested right 
derived to us under our patent, and the three descents cast 
upon us, and confirmed by the two judgments of the supreme 
court, sustaining the said descents against the deed of the 30th 
of May 1785, and adjudicating it to be void on points put to 
the court, involving its validity, which judgments are conclu- 
sive evidence of said deed being no deed—and of our rights 
acquired by the three descents being absolute vested rights. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the supreme court of the state of 
Pennsylvania, brought under the twentieth section of the judi- 
ciary act of 1789, chapter 20. 

The original suit is an ejectment by the defendants in error 
for certain lands in Lancaster county in the state of Pennsyl- 
vania, upon which a final judgment was rendered in their 
favour. The facts, so far as they are material to the questions 
over which this court has jurisdiction, are these. On the Sth 
of May 1785, James Mercer and Margaret his wife executed a 
deed of the premises, then being the property of the wife, to 
Nathan Thompson in fee, who afterwards, on the same day, 
reconveyed the same to James Mercer the husband, in fee ; 
the object of the deeds being to vest the estate in the husband. 
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The certificate of the acknowledgement of the deed of Mercer 
and wife to Thompson by the magistrate who took the same, 
does not set forth all the particulars as were required by the law 
of Pennsylvania of the 24th of February 1770, respecting the 
acknowledgement of deeds of femes covert. The legislature 
of Pennsylvania, on the 26th of April 1826, passed an act, the 
object of which was, to cure all defective acknowledgements of 
this sort, and to give them the same efficacy as if they had been 
originally taken in the proper form. The plaintiffs in the eject- 
mentclaimed title to the premises under James Mercer the hus- 
band: and the defendants, as heirs at law of his wife, who died 
without issue. The ejectment was brought after the passage of 
the act of 1826. 

In the case of the lessee of Watson and wife v. Bailey (1 Bin- 
ney 470), the acknowledgement of this very deed from Mercer 
and wife to Thompson was held to be fatally defective to pass 
her title. But the act of 1826 has been repeatedly held by the 
supreme court of Pennsylvania, to be constitutional ; and to give 
validity to such defective acknowledgements. It was so held 
in Barnet v. Barnet (15 Serg. and R. 72), and Tate and wife 
v. Stooltzfoos (16 Serg. and R. 35): and again, upon solemn 
deliberation and argument, in the case now before this court. 
The object of the present writ of error is, to revise the opinions 
thus pronounced by the highest state court. 

Our authority to examine into the constitutionality of the act 
of 1826, extends no farther than to ascertain, whether it violates 
the constitution of the United States ; for the question, whether 
it violates the constitution of Pennsylvania, is, upon the pres- 
ent writ of error, not before us. 

The act of 1826 provides, “ that no grant, &c., deed of con- 
veyance, &c., heretofore bona fide made and executed by hus- 
band and wife, and acknowledged by them before some judge, 
&c., authorised by law, &c. to take such acknowledgement 
as aforesaid, before the Ist day of September next, shall be 
deemed, held, or adjudged, invalid or defective, or insufficient 
in law, or avoided, or prejudiced, by reason of any informality 
or omission insetting forth the particulars of the acknowledge- 
ment made before such officer as aforesaid, in the certificate 
thereof ; but all and every such grant, &c., deed of conveyance, 
&c., 80 made, executed and acknowledged as aforesaid, shall be 
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as good, valid and effectual in law, for transferring, passing and 
conveying the estate, right and title, and interest of such hus- 
band and wife of, in and to the lands, &c., mentioned in the 
same, as if all the requisites and particulars of such acknow- 
ledgement mentioned in the act, to which this is supplementary, 
were particularly set forth in the certificate thereof, or approved 
upon the face of the same.” 

The argument for the plaintiffs in error is, first, that the act 
violates the constitution of the United States, because it devests 
their vested rights as heirs at law of the premises in question : 
and secondly, that it violates the obligation of a contract, that 
is, of the patent granted by the proprietaries of Pennsylvania 
to Samuel Patterson, the ancestor of the original defendants, 
from whom they trace their title to the premises, by descent 
through Margaret Mercer. 

As to the first point, it is clear that this court has no right 
to pronounce an act of the state legislature void, as contrary to 
the constitution of the United States, from the mere fact that 
it devests antecedent vested rights of property. The constitu- 
tion of the United States does not prohibit the states from pass- 
ing retrospective laws generally ; but only ex post facto laws. 
Now it has been solemnly settled by this court, that the phrase, 
ex post facto laws, is not applicable to civil laws, but to penal 
and criminal laws, which punish no party for acts antecedently 
done which were not punishable at all, or not punishable to 
the extent or in the manner prescribed. In short, ex post facto 
laws relate to penal and criminal proceedings which impose 
punishments or forfeitures, and not to civil proceedings which 
affect private rights retrospectively. The cases Calder v. Bull, 
3 Dall. R. 386, 1 Cond. Rep. 172; Fletcher v. Peck, 5 Cranch’s 
R. 138, 2 Cond. Rep. 308 ; Ogden v. Saunders, 12 Wheaton’s 
R. 266, 6 Cond. Rep. 523; and Satterlee v. Matthewson, 2 
Peters’s R. 380, fully recognize this doctrine. 

In the next place, does the act of 1826 violate the obligation 
of any contract? In our judgment it certainly does not, either 
in its terms or its principles. It does not even affect to touch 
any title acquired by a patent orany other grant, It supposes 
the titles of the femes covert to be good, however acquired; 
and only provides that deeds of conveyance made by them 
shall not be void, because there is a defective acknowledgement 
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of the deeds, by which they have sought to transfer their title. 
So far then as it has any legal operation, it goes to confirm, and 
not to impair the contract of the femes covert. It gives the 
very effect to their acts and contracts which they intended to 
give; and which, from mistake or accident, has not been 
effected. This point is so fully settled by the case of Satterlee 
v. Matthewson, 2 Peters’s R. 380, that it is wholly unnecessary 
to go over the reasoning upon which it is founded. 

Upon the whole, it is the unanimous opinion of the court, 
there is no error in the judgment of the supreme court of 
Pennsylvania, so far as it is subject to the revision of this 
court, and therefore it is affirmed with costs. 


This cause came on to be heard on the transcript of the record 
from the supreme court of the commonwealth of Pennsylvania 
for the Lancaster district, and was argued by counsel: on consid- 
eration whereof, it is ordered and adjudged by this court, that 
the judgment of the said supreme court in this cause be, and 
the same is hereby affirmed with costs. 
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James BRowN, PLAINTIFF IN ERROR V. RicuaRp R. KEENE. 


A petition, filed in the district court of Louisiana, averred, that the plaintiff, 
Richard Raynal Keene, is a citizen of the state of Maryland, and that 
James Brown, the defendant, is a resident of the state of Louisiana, hold- 
ing his fixed and permanent domicil in the parish of St Charles. 

The decisions of this court require, that the averment of jurisdiction shall 
be positive, that the declaration shall state expressly the fact on which ju- 
risdiction depends. It is not sufficient that jurisdiction may be inferred, ar- 
gumentatively, from its averments. 

A citizen of the United States may become a citizen of that state in which he 
has a fixed and permanent domicil ; but the petition does not aver that the 
plaintiff is a citizen of the United States. 

The constitution extends the judicial power to ‘ controversies between citi- 
zens of different states ;”’ and the judicial act gives jurisdiction, “ in suits 
between a citizen of the state where the suit is brought, and a citizen of 
another state.” 

The cases of Bingham v. Cabot et al., 3 Dall. 382, 1 Cond. Rep. 170; Aber- 
crombie v. Dupuis, 1 Cranch 343, 1 Cond. Rep. 327 ; Wood v. Wagnon, 2 
Cranch 9, 1 Cond. Rep. 335 ; Capron v. Vanorden, 2 Cranch 126, 1 Cond. 
Rep. 370 ; cited. 


IN error to the district court of the United States for the 
eastern district of Louisiana. 

In the district court, the defendant in error, Richard R. 
Keene, filed a petition in which he stated himself to be a citi- 
zen of the state of Maryland, against James Brown, a citizen 
or resident of the state of Louisiana, holding his fixed and per- 
manent domicil in the parish of St Charles in the district 
aforesaid, claiming damages for an alleged non performance 
of a contract relating to the conveyance of a lot of ground, 
part of the batture at New Orleans. 

To this petition Mr Brown filed an answer by his attorney, 
Isaac T. Preston, Esq. ; in which he objects to the jurisdiction of 
the district court, on the ground that the plaintiff, as well as 
the respondent, is a citizen of the state of Louisiana. The 
answer then proceeds to deny all the material allegations in 
the petition. 

The district court made a decree in favour of the petitioner ; 
from which the respondent prosecuted a writ of error to this 
court. 
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The case was argued on the question of jurisdiction, and 
on the merits, by Mr Clay, for the plaintiff in error ; and by 
Mr Brent, for the defendant. 

As no part Was decreed but that which was presented on the 
question of jurisdiction, the arguments of the counsel on those 
other points are omitted. 


Mr Clay, upon the question of jurisdiction, argued, that it 
did not exist on account of the character of the parties. The 
petition states Keene to be a citizen of Maryland, and James 
Brown to be a citizen or resident of Louisiana. The fact 
ought not to have been stated in the alternative. The consti- 
tution limits the jurisdiction, in this respect, to a controversy 
between citizens of different states ; and that must be shown. 
Nothing can supply the want of that relative attitude of the 
litigants. Suppose Keene had simply alleged himself to be a 
resident of the state of Maryland, and had brought his suit 
against Brown, a resident of Louisiana ; the jurisdiction could 
not have been maintained, because residence and citizenship 
are not synonymous. If he had stated himself a citizen or 
resident of Maryland, and brought the suit against Brown as 
a citizen or resident of Louisiana ; the jurisdiction could not be 
sustained. It must appear, positively, to the court that the par- 
ties stand to each other in the relation required by the consti- 
tution. 

Nor is this defect cured by Brown’s answer to the petition. 
It is true, he there states himself to be a citizen of Louisiana ; 
but he also states Keene to be a citizen of Louisiana. The 
whole of the answer, in this particular, is to be taken as true, 
or no part of it can be relied on; and, if received as true, the 
court had no jurisdiction, because both parties were citizens of 
the same state. 

If residence and citizenship mean the same thing, there is 
abundant proof on the record that Keene is a citizen of Lou- 
isiana. The deed from him to the Browns, dated on the 21st 
of August, styles him “of the city of New Orleans.” That 
deed is a part of his petition. He is again so styled in a deed 
to the Browns, of the 28th September 1807. And in his peti- 
tion, filed near twenty-three years after, in March 1830, he 
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describes himself “ Richard Raynal Keene, a resident of the 
city of New Orleans.” 

The rule made in the inferior court requiring an oath to the 
plea to the jurisdiction, is beyond the auth@fity of such a 
court. Could a prosecution for perjury be sustained on such 
an oath, if falsely made? Nor does the rule of court apply to 
such a case as this. The defect of jurisdiction is apparent on 
the record. Mr Brown is stated to be a citizen or resident of 
Louisiana: residence is not citizenship. The allegation is in 
the alternative, which admits the difference ; and there is not, 
therefore, a distinct allegation of citizenship. 


Mr Brent, in reply, contended, that, in his answer, Mr Brown 
admitted that he is a citizen of Louisiana. The answer 
says, “that the plaintiff, as well as the respondent, is a citizen 
of Louisiana.” This is sufficient to maintain the jurisdiction ; 
and the plaintiff in error cannot contradict this admission, and, 
by an objection only, technically take the case from the power 
of this court over it. The objection to the jurisdiction should 
have been sustained by the affidavit of the plaintiff in error, 
This is required by a rule made in 1830, by the district court 
of the United States for the eastern district of Louisiana ; and 
no such affidavit was made. It is said, that this rule of court 
does not operate, because the judiciary act does not require an 
affidavit. To this it is answered, that no rules of practice are 
prescribed by the act of congress, and courts have full authority 
to establish such as they consider proper and necessary. This 
rule was made to prevent a dilatory plea, and was such as the 
court had a full right tomake. As to the objection, that the 
allegation is in the alternative, this does not affect its suffici- 
ency. Connected with the statement, that the plaintiff in 
error was domiciliated in the parish of St Charles, enough is 
shown to sustain the proceedings. 

But if these are not sufficient, the defendant in the district 
court, by appearing to and answering the petition, has waived 
the objection. 


Mr Chief Justice MarsHatu delivered the opinion of the 
Court. 
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This appeal is from a decree of the court of the United States 
for the district of Louisiana. The first error assigned in the 
proceedings is, that the petition, which, in the practice of 
Louisiana, is substituted for a declaration, does not show, with 
sufficient certainty, that the parties were within the jurisdiction 
of the court. If this objection be well founded, it is undoubt- 
edly fatal. i 

The petition avers, that the plaintiff, Richard Raynal Keene, 
is a citizen of the state of Maryland; and that James Brown, 
the defendant, is a citizen or resident of the state of Louisiana, 
holding his fixed and permanent domicil in the parish of St 
Charles. The petition, then, does not aver positively, that the 
defendant is a citizen of the state of Louisiana, but in the 
alternative, that he is a citizen ora resident. Consistently 
with this averment, he may be either. 

The additional words of description, “holding his fixed and 
permanent domicil in the parish of St Charles,” do not aid this 
defective description. A citizen of the United States may be- 
come a citizen of that state in which he has a fixed and per- 
manent domicil; but the petition does not aver that the plaintiff 
is a citizen of the United States. The question is, whether 
the jurisdiction of the court is sufficiently shown by these 
averments. 

The constitution extends the judicial power to “ controver- 
sies between citizens of different states;” and the judicial act 
gives jurisdiction, “in suits between a citizen of the state where 
the suit is brought, and a citizen of another state.” 

The decisions of this court require, that the averment of 
jurisdiction shall be positive, that the declaration shall state 
expressly the fact on which jurisdiction depends. It is not 
sufficient that jurisdiction may be inferred argumentatively 
from its averments. 

In Bingham v. Cabot et al., 3 Dall. 382, 1 Cond. Rep. 
170, the court held clearly, that it was necessary to set forth 
the citizenship (or alienage, when a foreigner was concerned) 
of the respective parties, in order to bring the case within the 
jurisdiction of the court, and that the record was, in that re- 
spect, defective. 

In Abercrombie v. Dupuis and another, 1 Cranch 343, the 
plaintifis below aver, “that they do severally reside without 
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the limits of the district of Georgia, to wit, in the state of Ken- 
tucky.” The defendant is called “ Charles Abercrombie, of 
the district of Georgia, aforesaid.” The judgment in favour 
of the plaintiff below was reversed on the authority of the 
case of Bingham v. Cabot. 

In Wood v. Wagnon, 2 Cranch 9, the judgment in favour of 
the plaintiff below was reversed, because his petition did not show 
the jurisdiction of the court. It stated the plaintiff to be a citi- 
zen of the state of Pennsylvania, and James Wood, the defend- 
ant, to be “ of Georgia, aforesaid.” 

Capron v. Vanorden, 2 Cranch 126, was reversed, because 
the declaration did not state the citizenship or alienage of the 
plaintiff in the circuit court. 

The same principle has been constantly recognized in this 
court. 

The answer of James Brown asserts, that both plaintiff and 
defendant are citizens of the state of Louisiana. 

Without indicating any opinion on the question, whether 
any admission in the plea can cure an insufficient allegation of 
jurisdiction in the declaration, we are all of opinion that this 
answer does not cure the defect of the petition. If the aver- 
ment of the answer may be looked into, the whole averment 
must be taken together. It is, that both plaintiff and defend- 
ant are citizens of Louisiana. 

The decree of the court for the district of Louisiana is to be 
reversed, that court not having jurisdiction; and the appeal to 
be dismissed. 

The cross appeal, Keene v. Brown, is to be dismissed, the 
court having no jurisdiction. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States, for the 
eastern district of Louisiana, and was argued by counsel; on 
consideration whereof, it is the opinion of this court, that the 
said district court could not entertain jurisdiction of this cause, 
and that, consequently, this court has not jurisdiction in this 
cause, but for the purpose of reversing the judgment of the 
said district court entertaining said jurisdiction: whereupon, 
it is ordered and adjudged by this court, that the judgment of 
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the said district court be, and the same is hereby reversed, 
and that this writ of error be, and the same is hereby dismissed, 
for the want of jurisdiction. All of which is hereby ordered 
to be certified*te the said district court, under the seal of this 
court, 
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Georce BrIscoE AND OTHERS, PLAINTIFFS IN ERROR V. THE 
CoMMONWEALTH’S BANK OF THE STATE OF KENTUCKY. 


Tue Mayor, ALDERMEN AND CoMMONALTY OF THE CITY OF 
New York, PLAINTIFFS v. GEoRGE MILN. 


In cases where constitutional questions are involved, unless four judges of 
the court concur in opinion, thus making the decision that of a majority of 
the whole court, it is not the practice of the court to deliver any judgment, 
except in cases of absolute necessity. 

Four judges not having concurred in opinion as to the constitutional questions 
argued in these cases, the court directed that the cases shall be re-argued 
at the next term. 


Georce Briscoe AND OTHERS, PLAINTIFFS IN ERROR V. THE 
CoMMONWEALTH’S BANK oF THE STATE oF KENTUCKY. 


IN error to the court of appeals of the state of Kentucky. 

The legislature of the state of Kentucky, on the 29th No- 
vember 1820, incorporated a “ Bank of the Commonwealth,” 
the whole capital stock of which, amounting to two millions of 
dollars, belonged exclusively to the state, and consisted of cer- 
tain funds, moneys, stocks, &c. enumerated in the act. The 
bills and notes of this bank were made receivable in all pay- 
ments for taxes and other demands of the state: the interest 
arising from loans and discounts, after the payment of expenses, 
became part of the annual revenue, and the revenue of the 
state was made part of the capital of the bank. The manage- 
ment of the institution was entrusted to a president and twelve 
directors, chosen annually, by joint ballot of both houses of the 
general assembly. See the act, 2 Littell and Swigert’s Digest 
of the Stat. Laws of Kentucky, sec. 1, 3, 5, 17, 24, 35, pp. 155, 
156, 159, 162, 163. 

On the 25th of December 1820, the legislature passed an- 
other act, making it lawful, when any execution should issue, 
for the plaintiff to indorse thereon, that notes of the Bank of 
Kentucky or its branches, or notes of the Bank of the Com- 
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monwealth or its branches, would be received in payment; 
whereupon such execution should be collected and replevied 
agreeably to the laws then in force, allowing three months 
replevin only. But if any execution issued without such in- 
dorsement, such execution was allowed to be stayed two years, 
on giving bond with approved security, &c., 2 Littell and Swig- 
ert’s Digest, 459, 500, sec. 1 and 2. 

This was an action brought in March 1831, in the circuit 
court of Mercer circuit, Kentucky, by the bank so incorporated, 
against George H. Briscoe and others, to recover the sum of 
two thousand and forty-eight dollars and thirty-seven cents, 
the amount of a promissory note given by them to the bank. 

The defendants in the court below, the plaintiffs in error, 
pleaded, in substance, that the note sued on was given in re- 
newal of another note, and that of a preceding one; and that 
the only consideration given for the original note, by the said 
bank, was bills of credit issued by the state of Kentucky, 
through and by means of the said bank, contrary to the con- 
stitution of the United States. 

To the pleas of the defendants the plaintiffs demurred, and 
the circuit court sustained th2 demurrers, and gave judgment 
against the defendants for the amount of the note, with in- 
terest and costs. The defendants appealed, and the court of 
appeals, at May term 1832, affirmed the judgment of the cir- 
cuit court. 

The court of appeals being the highest court of law of the 
state of Kentucky, in which a decision on the case could be 
had, and there being drawn in question rights attempted to be 
derived under a law of a state, impugned on the ground of its 
repugnance to the constitution of the United States, the case 
has been removed from the court of appeals of Kentucky to the 
supreme court of the United States, by writ of error, pursuant 
to the provisions of the twenty-fifth section of the judiciary act 
of 1789. 


For the plaintiffs in error, three points were insisted on. 

1. That the record shows a proper case for the jurisdiction 
of this court, within the provisions of the twenty-fifth section 
of the judiciary act of 1789. 


2. That the act of the legislature of Kentucky establishing 
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the Bank of the Commonwealth, is unconstitutional and void; 
being repugnant to the provision of the constitution of the 
United States, which declares that no state shall emit bills of 
credit. 

8. That the Bank of the Commonwealth has no right to 
recover on the promissory note which is the foundation of this 
suit, because the consideration was illegal. 


The case was argued by Mr White and Mr Wilde, for the 


plaintiffs in error ; and by Mr Hardin and Mr Bibb, for the de- 
fendant. 


The opinion of the Court was given on this, and on the fol- 
lowing case, together. 


Tue Mayor, ALDERMEN AND COMMONALTY OF THE CITY OF 
New York, PLAINTIFFS Vv. GEorGE MILN. 


ON a certificate of division in opinion of the judges of the cir- 
cuit court of the United States for the southern district of New 
York. 

The plaintiffs instituted an action against the defendant, 
George Miln, in the circuit court, to recover certain penalties 
and forfeitures alleged to have been incurred by him for a vio- 
lation of the provisions of an act of the legislature of the state 
of New York, entitled “an act concerning passengers in vessels 
coming to the port of New York,” passed February 11th, in the 
year of our Lord 1824, by which it was, among other things, 
enacted, that every master or commander of any ship, or other 
vessel, arriving at the port of New York from any country out 
of the United States, or from any other of the United States 
than this state, shall, within twenty-four hours after the arrival 
of such ship or vessel in the said port, make a report, in writing, 
on oath or affirmation, to the mayor of the city of New York, 
or, in case of his sickness or absence, to the recorder of the said 
city, of the name, place of birth and last legal settlement, age 
and occupation of every person who shall have been brought 
as a passenger in such ship or vessel on her last voyage from 
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any country out of the United States into the port of New 
York or any of the United States, and from any of the United 
States other than this state, to the city of New York, and of all 
passengers who shall have landed, or been suffered or permitted 
to land from such ship or vessel, at any place during such her 
last voyage, or have been put on board, or suffered or permitted 
to go on board of any other ship or vessel with the intention of 
proceeding to the said city, under the penalty on such master 
or commander, and the owner or owners, consignee ‘or con- 
signees of such ship or vessel, severally and respectively, of 
seventy-five dollars for every person neglected to be reported as 
aforesaid, and for every person whose name, place of birth, and 
last legal settlement, age and condition, or either or any of 
such particulars, shall be falsely reported as aforesaid, to be 
sued for, and recovered as hereinafter provided. And further, 
that it shall be lawful for the said mayor, or, in case of his 
sickness or absence, for the said recorder to require, by a short 
indorsement on the aforesaid report, every such master or com- 
mander of any ship or vessel to be bound, with two sufficient 
sureties (to be approved by the said mayor or recorder), to the 
mayor, aldermen and commonalty of the city of New York, in 
such sum as the said mayor or recorder may think proper, not 
exceeding three hundred dollars for each passenger not being 
a citizen of the United States, to indemnify, and save harmless, 
the said mayor, aldermen and commonalty, and the overseers 
of the poor of the said city, and their successors, for all and 
every expense or charge, which shall or may be incurred by 
them for the maintenance and support of every such person, 
and for the maintenance and support of the child or children 
of any such person which may be born after such importation, 
in case such person, or any such child or children shall, at any 
time within two years from the date of such bond, become 
chargeable to the said city: &nd that if any such master or 
commander shall neglect or refuse to give such bond within 
three days after such vessel shall have so arrived at the said 
port of New York, every such master or commander, and the 
owner or owners, consignee or consignees of such ship or vessel, 
severally and respectively, shall be subject to a penalty of five 
hundred dollars for each and every person not being a citizen 
of the United States, for whom the mayor or recorder shall de- 
VOL. VIII.—Q 
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termine that bonds should have been given as aforesaid, to be 
sued for and recovered as hereinafter provided. And further, 
that all and singular the aforesaid penalties and forfeitures shall 
and may be sued for and recovered, with full costs of suit, by 
action of debt, in any court having cognizance thereof, in the 
name of the said mayor, aldermen and commonalty. 

To the declaration on this act the defendant entered a de- 
murrer, and the case came on to be argued before the circuit 
court. ; 

The judges of that court were divided in opinion on the fol- 
lowing point, presented on the part of the defendant, and this 
division was certified to the supreme court. 

“That the act of the legislature of the state of New York, 
mentioned in the plaintiff’s declaration, assumes to regulate 
trade and commerce between the port of New York and foreign 
ports, and is unconstitutional and void.” 


The case was argued by Mr Ogden, for the plaintiffs; and 
by Mr Jones, for the defendants. 


Mr Chief Justice Marsnatu delivered the opinion of the 
Court in this and the preceding case. 

The practice of this court is, not (except in cases of absolute 
necessity) to deliver any judgment in cases where constitu- 
tional questions are involved, unless four judges concur -in 
opinion, thus making the decision that of a majority of the 
whole court. In the present cases four judges do not concur 
in opinion as to the constitutional questions which have been 
argued. ‘The court therefore direct these cases to be reargued 
at the next term, under the expectation that a Jarger number 
of the judges may then be present. 


Note. Mr Justice Jounsox and MP Justice Duvatn were absent when 
these cases were argued. 




















JANUARY TERM 1834. 123 


Witiram Yeaton, THomas VowE Lt, Jun., WiLL1aM BRENT, 
AvueusTINE NeEwTon And Davin RECKETS, ADMINISTRATORS 
or Wititiam NeEwToN, AND OTHERS, APPELLANTS v. Davip 
LENOX AND OTHERS, AND EL1zABETH WATSON AND ROBERT 
J. TAYLOR, ADMINISTRATRIX AND ADMINISTRATOR OF JAMES 
WILSON, DECEASED. 


A party may, after an appeal has been discussed for informality, if within 
five years, bring up the case again, 

The plaintiffs united severally in a suit, claiming the return of money paid 
by them on distinct promissory notes given to the defendants. They are 
several contracts, having no connexion with each other. These parties 
cannot join their claims in the same bill. 

Several creditors may not unite in a suit to attach the effects of an absent 
debtor. They may file their separate claims, and be allowed payment out 
of the same fund, but they cannot unite in the same original bill. 


ON appeal from the circuit court of the United States for the 
county of Alexandria, in the district of Columbia. 

At an early day in the term, Mr Coxe, as counsel for the 
appellees, moved to dismiss the case, as he alleged it had been 
already twice discussed by the court, 7 Peters 220. 

Mr Swann and Mr Neale opposed the motion. 

The case was dismissed at a prior term of the court, for 
want of an appeal bond. There had been but one appeal, 
prior to the present, which was entered in 1833. The counsel 
for the appellants are now prepared to proceed with the argu- 
ment. 

It is not admitted that a previous irregular appeal, prevents 
another, unless the five years allowed by law for an appeal 
have expired. » 

The record of the former appeal was not filed in the time 
required by the rules of the court; and after it was dismissed, 
the appellants went into the circuit court of the county of 
Alexandria, and prayed for this appeal, which was granted; 
and now all the requisites of the law and of the rules of court 
have been fully complied with. While it is admitted, that 
after an appeal the appellees, on the omission of the appellants 
to do so, may file the record, have it opened, and pray to have 
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it dismissed and thus finally disposed of, and precluding a 
second appeal; yet this has not been done, and the action of 
the court in the case, when formerly before it, has. not such 
effect. 

The court refused the motion. A party may,.after an 
appeal has been discussed for informality, if within five years, 
bring up the case again. 


The case came on afterwards for argument: Mr Swann and 
Mr Neale, for the appellants ; and Mr Coxe, for the appellees. 

The cout gave no opinion on the questions of law submitted 
in the argument, but dismissed the case for informality in the 
institution of the suit... The arguments of counsel are there- 
fore omitted. 


Mr Chief Justice Marsnatt delivered the opinion of the 
Court. 

The plaintiffs, with several other persons, had, previous to 
the year 1804, associated with each other under the name of 
the Marine Insurance Association of Alexandria, for the pur- 
pose of making insurances on vessels and cargoes, against sea 
risks. On the 26th day of June 1804, James Wilson obtained 
an insurance on the Governor Strong, on a voyage from Nor- 
folk to Liverpool, to the amount of ten thousand dollars. The 
policy isinserted on the record. It is nota joint contract made 
by the association as a company, but by each for himself. Each 
subscribes the suin for which he becomes responsible. James 
Wilson had purchased the Governor Strong from Alexander 
Henderson & Co., and appears to have indorsed their notes 
in the Bank of the United States. After his death, his repre- 
sentatives, in September or October 1805, made a transfer of 
the vessel to the bank, for the segurity of that debt. 

Some time after the vessel had sailed, intelligence was re- 
ceived of injury sustained by the Governor Strong, and Wilson 
claimed from the insurers a considerable sum on that account, 
informing them, at the same time, that the money belonged to 
the bank. Although the insurers were not satisfied of their 
liability, they agreed to advance their several notes, dated the 
25th May 1805, to the said Wilson, payable sixty days after 
date at the office of discount and deposit, Washington. The 
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bill charges, that these notes were advanced on condition 
that the money should be returned to them by the bank, should 
it afterwards appear that they were not liable for the partial 
loss sustained by the Governor Strong, and that this agreement 
was communicated to the bank. These notes were passed. to 
the bank, and paid by the several makers when due. 

In a suit afterwards brought on the policy for the benefit of 
the bank, it was determined that the underwriters were not 
liable for the loss sustained by the Governor Strong; after 
which, application was made for the return of the money paid 
on the notes given to Wilson, which the bank refused, alleging, 
that the money had been paid absolutely on account of the 
debts due from Alexander Henderson & Co. 

The charter of the bank having expired, and its affairs being 
committed to trustees, the makers of the several notes which 
have been stated, united in this suit against the trustees. As 
they were non residents of the district, their property was at- 
tached in the hands of the debtors of the bank, who were also 
made defendants. 

James Davidson afterwards undertook to perform the decree 
of the-court, and the attachment was discharged. Ata sub- 
sequent term, Davidson was, by consent, made a defendant, 
and his answer was received as an answer for the trustees. 

He says, that in January 1806 the bank received promissory 
notes from James Wilson, executed to the plaintiffs severally, 
amounting to two thousand one hundred and twenty-four dol- 
lars and four cents, to be placed, when paid, to the credit of 
Alexander Henderson & Co., on account of a loss by the 
underwriters. Should the underwriters not be liable, the notes 
were to be returned, if unpaid; if paid, the money was to be 
refunded. These notes, not being paid, were returned. He 
admits that the notes mentioned in the bill, were deposited on 
the 30th of May 1805, to go, when paid, to the credit of Alex- 
ander Henderson & Co., but has no recollection of any condi- 
tion respecting their return. An amended bill was filed, in 
which the said Davidson was again required to answer more 
precisely respecting the transaction: to say, whether he was 
not, at the time, cashier of the office at Washington ; to state in 
what way the notes were deposited in bank on the 30th of May 
1805 ; were they sent in a letter? if so, the defendant is re- 
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quired to produce it, or a copy of it, and the entry made on the 
books of the bank in relation to the said notes. 

The answer of Davidson refers to his former answer respect- 
ing the notes deposited on the 30th of May 1805, and says, 
that he has no other information than is there given. He 
does not recollect in what manner the notes were transmitted, 
nor whether they were accompanied by any letter. No such 
letter is now in his possession. No entry was made in the 
books of the bank in relation to said notes, except that they 
were to go, when paid, to the credit of Alexander Henderson 
& Co., to whose credit such of them as were paid were car- 
ried.” 

The entry on the bank books is made an exhibit, and is as 
stated in the answer of Davidson. 

A correspondence which took place on this subject with the 
then president of the office of the bank at Washington, is con- 
tained in the record, and some testimonywas taken by the plain- 
tiffs. The lettersand the depositions furnish strong presumptive 
evidence that if the bank supposed the notes tobe paid absolutely 
on account of the debt due from Alexander Henderson & Co., 
the makers supposed them to be paid conditionally, and that the 
money was to be refunded, should they not be held responsible 
for the partial loss sustained "by the Governor Strong. 

On a hearing, the bill was dismissed with costs, and the 
plaintiffs appealed to this court. 

Whatever might be the condition on which the plaintiffs 
delivered their notes to Wilson, the bank cannot be affected by 
it, unless it was communicated to the office. The testimony, 
that it was communicated, has great plausibility, but when it 
is recollected that the deposit of January 1806 might be con- 
founded with that of May 1805, we are not satisfied that the 
testimony ought to countervail the answer of the cashier, and 
the entry on the books of the bank. We are, however, re- 
lieved from the difficulty of deciding on a doubtful fact, by an 
objection taken by the appellees to the action. 

The plaintiffs who unite in this suit, claim the return of 
money paid by them severally on distinct promissory notes. 
They are several contracts, having no connexion with each 
other. These parties cannot, we think, join their claims in the 
same bill. 
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The appellants contend, that several creditors may unite in 
a suit to attach the effects of an absent debtor. We do not 
think so. They may file their separate claims, and be allowed 
payment out of the same fund, but cannot unite in the same 
original bill. 

The decree of the circuit court is affirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the. dis- 
trict of Columbia, holden in and for the county of Alexandria, 
and was argued by counsel ; on consideration whereof, it is 
ordered and decreed by this court, that the decree of the said 
circuit court in this cause be, and the same is hereby affirmed 
with costs. ;, 
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The Bank of the United States and others, under the authority of the act of 
the legislature of Maryland, passed in the year 1785, entitled an act for en- 
larging the powers of the “ high court of chaneery,’’ under which the real 
estates of persons descending to minors, and persons non compos mentis, 
were authorized to be sold for the debts of the ancestor, proceeded against 
the real estate of A. R., for debts due by him; and in 1826 the estate was 
sold by a decree of the circuit court of the district of Columbia, exercising 
chancery jurisdiction. Afterwards, in 1828, some of the infant heirs of A. 
R., by their next friend, filed a bill of review against the administrator 
of A. R., the purchaser of his real estate, and others, stating various errors 
in the original suit and in the decree of the court, and prayed that the 
same should be reversed. Held, that a bill of review can be sustained 
in the case. 

From the language of the fifth section of the act, some doubt was entertained 
whether the act conferred a personal power on the chancellor, or was to be 
construed as an extension of the jurisdiction of the court. If the former, 

it was supposed that a bill of review would not lie to a decree made in exe- 

cution of the power. On inquiry, however, the court are satisfied, that in 
Maryland, the act has been construed as an enlargement of jurisdiction, 
and that decrees for selling the lands of minors and lunatics, in the cases 
prescribed by it, have been treated, by the court of appeals of that state, as 
the exercise of other equity powers. 

In all suits brought against infants, whom the law supposes to be incapable of 
understanding and managing their own affairs, the duty of watching over 
their interests devolves, in a considerable degree, upon the court. They 
defend by guardian to be appointed by the court, who is usually the nearest 
relation not concerned, in point of interest, in the matter in question. It is 
not error, but it is calculated to awaken attention that, in this case, though 
the infants, as the record shows, had parents living, a person not appear- 
ing from his name, or shown on the record, to be connected with them, was 
appointed their guardian ad litem. 

The answer of the infant defendants, in the original proceeding, is signed by 
their guardian, but not sworn to. It consents to the decree for which the 
bill prays; and, without any other evidence, the court proceeds to decree 
a sale of their lands. This is entirely erroneous... The statute under 
which the court acted, authorises a sale of the real estate, only where the 
personal estate shall be insufficient for the payment of debts, when the 

justice of the claims shall be fully established, and when, upon considera- 

tion of all circumstances, it shall appear to the chancellor, to be just and 
proper that such debts should be paid by a sale of the real estate. Inde- 
pendent of these special requisitions of the act, it would be obviously the 2 


duty of the court, particularly in the case of infants, to be satisfied on these 
points. 
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The insufficiency of the personal estate of A. R. to pay his debts, is stated in 
the answer of his administrator, but is not proved ; and is admitted in that 
of the guardian of the infants, but his answer is not on oath ; and if it was, 
the court ought to have been otherwise satisfied of the fact. 

The justice of the claims made by the complainants in the original proceeding, 
is not established otherwise, than by the acknowledgement of the infant 
defendants in their answer, that, ‘‘ according to the belief and knowledge 
of their guardian, they are, as alleged in said bill, respectively due.” The 
court ought not to have acted on this admission. The infants were incapa- 
ble of making it, and the acknowledgement of the guardian, not on oath, 
was tvtally insufficient. The court ought to have required satisfactory 
proof of the justice of the claims, and to have established such as were just, 
before proceeding to sell the real estate. 

There was error in the original proceedings in ordering the sale of the real 
estate of A. R. for the payment of his debts, before the amount of the debts 
should be judicially ascertained by the report of an auditor. 

The eighth section of the law which authorises the sale of real estate descend- 
ing to minors, enacts, ‘‘ that all sales made by the authority of the chan- 
cellor under this act, shall be notified to, and confirmed by the chancellor, 
before any conveyance of the property shall be made.”’ This provision is 
totally disregarded. The sale was never confirmed by the court; yet the 
conveyance has been made. It is a fatal error in the decree, that it directs 
the conveyance to be made on the payment of the purchase money, without 
directing that the sale shall first “be notified to, and approved by” the 
court. 

The conveyances of the real estate, made under the original proceeding, were 
properly set aside by the decree of the court below. The relief might be 
very imperfect, if, on the reversal of a decree, the party could, under no 
circumstances, be restored to the property which had been improperly and 
irregularly taken from him. 


ON appeal from the circuit court of the United States for the 
county of Washington, in the district of Columbia. 

The appellees filed their bill of complaint in the circuit 
court, in the nature of a bill of review against the appellants, 
in which they set forth, that in the year 1825, the appellants 
filed their bill against the complainants and others, ag heirs at 
law of Abner Ritchie deceased, under the act of assembly of 
Maryland of 1785, chap. 72, sec. 5, alleging themselves to be 
the creditors of said Abner Ritchie in the several sums of 
money mentioned in said bill ;—that John T. Ritchie, son of 
said Abner, and one of said defendants, had obtained letters of 
administration upon the estate of said Abuer ;—that complain- 
ants had frequently applied to him for the payment of their 
debts, which he refused ; saying, that he had not assets of the 
said estate to pay thei, or any part thereof, and that said Ab- 
VOL. ViII.—R 
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ner had died without leaving personal estate to discharge the 
debts due by him ;—that said Abner died possessed of real 
estate described in an exhibit filed therewith, and that the 
defendants are the heirs at law of the said Abner, and pray 
process, &c. against them. The bill of review proceeds to 
aver, that said process did accordingly issue, and that before 
said these complainants appeared to the same, an order was 
obtained by the solicitor for the then complainants, appointing 
Thomas Turner guardian, to appear and answer for them: 
that this order was obtained without their knowledge or appro- 
bation, and without, it having been made to appear that the 
said parties were infants, and without it appearing, by the 
terms of the said order, that Turner was appointed guardian 
for these parties: that said Turner did, however, appear for 
them as their guardian, and filed an answer for these complain- 
ants, admitting the truth of all the allegations in the bill: that 
said bill is not on the oath of said pretended guardian, as is 
usual. They further state, that John T. Ritchie, Sen. filed 
his answer to said bill, and alleging, that he himself was a 
Aarge creditor of deceased, suggested a reference of the various 
claims to an auditor. That in the year 1826, B. L. Lear, 
solicitor for said complainants, and T. Swann, also solicitor of 
said court, misled by some person or persons, entered into an 
agreement to set the cause for hearing, and did consent that 
a decree should pass, and which was passed by said court, 
decreeing that said real estate should be sold, and that trustees 
should convey the same, and that these parties, on their arrrival 
at age, should release to the purchasers all their title to the 
same. That said sale was accordingly made, and said T. 
Ritchie, Sen. became the purchaser, and hath received a con-. 
veyance. 

The parties aver, that Mr Swann had no authority to appear 
for them, or to enter into any consent or agreement on their 
behalf, or that any decree should be entered against them ; and 
that said proceedings were had without their knowledge or 
assent, and have never been acquiesced in; that their friends 
and natural guardians were overlooked and unconsulted. That 
they are aggrieved by said decree, and ought not to be bound 
thereby—that they ought not to convey their estate as by the 
decree is directed, that said decree is erroneous, and ought to 
be reversed—and assign several errors : 
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1. There is no allegation in the bill or evidence filed in the 
case, that Abner Ritchie died without leaving personal estate 
sufficient to pay his debts. 

2. That there is no allegation or evidence that his real estate 
descended to a minor. 

3. That said decree was made without any legal or sufficient 
answer by these complainants, and without the several matters 
contained in the bill being taken pro confesso against them. 

4. That there is neither allegation nor proof, that either of 
said defendants was a minor, and incapable of answering 
without a guardian. 

5. That the court appointed a guardian, ad litem, without 
naming the infant defendants, or causing them to be brought 
into court to have a guardian uppointed, and without any 
averment or proof that either of them was a minor. 

6. That the order appointing a guardian is vague, uncertain 
and void. 

7. That the answer of Turner, professing to be guardian, 
&c. not being under oath, is insufficient and void. 

8. That said decree purports to be by consent, whereas, it 
appears, that these complainants never appeared to said suit, 
in person or by guardian, and therefore, never could have 
assented, and cannot, as minors, be bound by the consent of an 
attorney. — 

9. That there is not sufficient matter alleged in the bill to 
sustain the decree, if the parties had been competent to assert, 
and had asserted. 

10. Because the decree, contrary to right and equity, and 
the uniform rule and practice of the court, directs the trustee 
to convey, without a ratification of his sale. 

11. Because the decree is an absolute one, without giving 
complainants a day after they shall arrive at age, to show 
cause against the decree. 

The bill then avers the death of Henry Carbery, one of the 
complainants to the first bill, about three years before the filing 
of said bill, and prays a review and reversal, &c. 

Several of the defendants appeared, and disclaiming any 
interest, &c., assent to the review and reversal. 

John T. Ritchie answers, averring tl® correctness of the 
proceeding, and prays a confirmation of what has been done. 
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The Bank of the United States, and Union Bank of George- 
town, answering, admit that the original was filed as stated, 
! and require proof of the further allegations of complainants ; 
they aver the sufficiency and correctness of the former pro- 
i ceedings, and deny that there is any sufficient cause for a 
review, &c. 

The circuit court decreed a reversal of the original decree, 
and annulled all the proceedings had under it, declaring the 
parties to be restored to their original rights. 

The proceedings in the former case, constitute the only 
evidence in the case of the review. 

For the appellants, it will be contended, 

1. That no decree can be set aside or reversed on a bill of 
review, for any reason not appearing on the face of the decree 
itself, whereas most of the objections here urged, were dehors 
the decree. 

2. Because such of the reasons as are alleged to appear on 
the face of the decree itself, are wholly insufficient. 

3. Because a bill of review will lie only where the original 


decree, of which complaint is made, has been fully executed 
' by the party complainant ; whereas, the contrary is apparent 
on the face of the bill of review. 
} 4. Because the decree of reversal transcends the power of 
the court, and extends further than the court had jurisdiction 
to decree. 

5. Because it is in other respects inequitable and illegal. 





The case was argued by Mr Coxe, for the appellants; and 
by Mr Marbury, for the appellees. 


Mr Coxe, for the appellants. 

The appellees filed their bill of review in the circuit court, 
for the purpose of reversing a decree of that court, passed sev- 
eral years since. 

Various. grounds of reversal are assigned, as well in the pro- 
ceedings, as in the decree ; and many allegations are intro- 
duced, which are wholly irrelevant in a bill of review, but which 
are unsupported by any testimony. They would, in an Eng- 
lish court of chancery, be deemed scandalous and impertinent. 
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The circuit court reversed their former decree, and frum this 
judgment the parties aggrieved have entered this appeal. 

It will be contended, 

1. That among all the grounds assigned for the reversal of 
the original decree, none are to be regarded, excepting those 
which point out error on the face of the decree itself. 

Error in the proceedings, in the want of conformity of the 
decree to the evidence, ought to be taken advantage of, either 
by petition for a rehearing, or by appeal ; and where the orig- 
inal proceedings are infected with fraud, an original bill lies to 
vacate them on that ground. But the peculiar and appropriate 
object of a bill of review is, to obtain a reversal for some defect, 
apparent on the face of the decree, or for some cause arising or 
discovered since the date of the decree. 

It is urged however, that the chancery practice of Maryland 
varies essentially from that of England ; it not being custom- 
ary here to introduce into the decree, the matters upon which 
itis based. Certainly, a somewhat looser practice has pre- 
vailed, than is known in the English courts ; but the legal result 
contended for, cannot flow from it. The character of the bill 
of review is still the same ; and there is no precedent or dictum 
by any Maryland chancellor sustaining the ground relied'upon. 

The party aggrieved is not without remedy ; he has his ap- 
peal, he may have a re-hearing ; but it is no legitimate conclu- 
sion, from the fact that we have introduced a looser practice, 
that the whole nature, object and design of the bill of review 
shall, therefore, be changed. The case in 1 H. and Gill, 


393, 424, shows, that in Maryland, the English rule still 
prevails, 


This view of the character of this proceeding, dispenses with 
the necessity for examining in detail, the reasons assigned for 
a reversal of the original decree: or for showing upon what 
slender foundation, either of fact or law, they rest. 

The four last are all that purport to come within the legiti- 
mate scope of a bill of review. 

8. The decree purports to be by consent ; whereas it ap- 
pears that these complainants never appeared to the suit. 

Here again we are required to examine the previous proceed- 
ings, to determine the validity of the objection. 

The proceedings show that Mr Turner, a highly respectable 
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gentleman, acted as guardian. That Mr Swann acted as 
counsel. In this summary way, the validity of their authority 
and acts cannot be questioned. 

9. That there is not sufficient matter alleged in the bill to 
sustain the decree. Here again we are driven to the previous 
proceedings, which cannot be done on a bill of review. 

10. Because the decree directs the trustee to convey with- 
out a previous ratification of his proceedings. This may be 
unusual; but it is neither contrary to equity or justice ; it is 
a matter clearly within the discretion of the court. 12 Johns. 
521, 528. 

The act of 1785, ch. 72, p. 8, is merely directory to chancel- 
lor, and may be waived by consent. 

11. Because the decree does not, on its face, give complain- 
ants a day in court. 

In general, it may be admitted, that this should constitute 
part of the decree ; but that rule never has prevailed when the 
decree directs a sale. Booth v. Rich, 1 Vern. 295. If there 
be any error in this, it is one of mere surplusage, directing the 
infant to convey when he comes of age, which may be erased 
from the decree, as superfluous. Even according to the strict- 
est rules of the English chancery, this being a decree for a 
sale, it was not necessary to give the infants a day in court. 

This, however, is a statutory proceeding under the laws of 
Maryland. The act of 1785, ch. 72, s. 8, confers the general 
authority, but gives no day in court to infants. The act of 
1799, ch. 78, s. 4, gives a day to infants, against whom such 
decree may be had, if they are non residents. 

This decree having been obtained by consent, cannot be made 
the subject of a review. 12 Johns. 521; Ambl. 229, 534, 
535; 1 Harr. Ch. 142, 143. 

The facts must be admitted, as stated in the decree. 


Mr Marbury, for the appellees. 

The object of this appeal is, to reverse a decree of the circuit 
court on a bill of review, filed by the appellees, to annul a pre- 
ceding decree of that court, directing the sale of the real 
estate of Abner Ritchie, the father of the appellees, who are 
minors, on an alleged deficiency of his personal assets—a pro- 
ceeding authorised by an act of assembly of Maryland, passed 
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in the year 1785, ch. 72, and now in force in this district. 
The bill embodies the exceptions to the original decree, some 
of which appear on its face ; others are dehors the decree, and 
can be detected only by reference to the pleadings in the origi- 
nal cause. 

It has been objected, by the counsel for the appellants, that 
on a bill of review, filed for error in the decree, nothing but 
the decree can be read, and no objection can be taken, unless 
the error appear in the body of the decree ; that it is not 
allowable to look into the pleadings on the evidence, only so 
far as the decree may recite them. 

There can be no doubt, that such is the rule in the English 
court of chancery, founded upon an early ordinance, established 
with reference to the mode of preparing the decree in that 
country. If, however, the rule be rigidly applied to the 
practice of the courts in the United States, it will amount to 
an abolition in those courts, of the mode of relief by bill of re- 
view, except in cases where there has been newly discovered 
evidence. 

In the English courts, the substance of the pleadings, and 
such facts as the court allows to have been proved, are recited 
in the decree, as the basis of the court’s judgment ; but in our 
courts, the decree contains no such recital; it is a simple de- 
claration of the court’s judgment or order in the case, referring 
to the proceedings—it is only by reference to those proceedings, 
that any error, which may exist in the decree, can be detected 
and exposed. 

The new practice, which is believed to be universal in 
this country, in framing the decree, requires a corresponding 
change in the rule relating to bills of review, by which the 
plaintiff should be permitied to look into the proceedings, and 
not be confined to the face of the decree: and it is believed, 
that it was with reference to this diversity, that the court of 
appeals of Maryland, in delivering their opinion in the case of 
Hollingsworth v. M’Donald, 2 Har. and J. 237, which was 
on a bill of review, say, “nothing appears on the face of the 
proceeding, to show error in the decree.” 

There are several English cases to justify the adoption of 
such new rule; viz. that the plaintiff, in a bill of review, should 
not be concluded, by the omission of the officer, whose duty it 
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was to prepare the decree, to make the proper recitals, 1 Vern. 
214, 215, 216; 2 Ca. in Chan. 161. 

A doubt has been suggested, whether a bill of review can 
be maintained, when the plaintiff has the right of appeal, and 
the period within which such appeal should be taken, has been 
limited by law. This suggestion is founded upon the idea, ' 
that the law limiting the appeal, is a virtual repeal of the rem- 
edy by bill of review. This remedy, by review in the court 
where the error was made, has its origin in an ancient ordi- 
nance or rule of practice—has become the law of the court and 
of the land, to which suitors may, of right, resort; and ought 
not to be put aside, or repealed by implication: but if consistent 
with subsequent enactments, should be allowed to remain. 
Hitherto it has been considered as existing, notwithstanding 
the limitation of the period of appeal in Maryland. 2 Har. 
and J. 237; 1 Gill and J. 398; 10 Wheaton 149. 

The rule which requires the performance of the decree by 
the plaintiff, before filing his bill of review, will always effec- 
tually prevent a resort to this remedy, merely for delay. 

There would seem to be nothing in the objection, that as 
the statute which confers on the court jurisdiction in the orig- 
inal case, is silent as to this remedy, that therefore there can 
be no review by the court of its decree: the statute places the 
subject within the control of the court, to be dealt with accord- 
ing to its usages and practice ; not so with the bankrupt laws, 
which have been referred to ; they prescribe the mode of pro- 
ceeding, and exclude the idea of the application of the ordinary 
practice of the chancery court in their administration. 

There is one other preliminary objection. It is said, that as 
the original decree was made by consent of the appellees, and 
so indorsed by their attorney, that they are estopped thereby ; 
and cannot object, even if errors be apparent on the face of 
the decree. 

The defendants in the original cause, the appellees in this, 
were minors—as such, they could not appear and defend the 
cause by an attorney. An infant can appear by guardian 
only, who is appointed by the court, Cooper’s Eq. Pl. 109. 

’ The answer of an infant by his guardian, and the admiss- 
ions contained in it, are not binding on him. Coop. 324. 
Lord Hardwicke held, that an infant could admit nothing. 2 
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Atk. 377. The court will not conclude an infant, or make an 
absolute decree against him, though by his own consent, or the 
consent of his parents, except in some special cases. 7 Johns. 
R. 581, 593; Cur. Can. 466; 1 Dessaus. 158. 

If it were admitted that an unexceptionable decree, whether 
made on proof in the cause, or by consent of parties, being the 
act of a competent tribunal, would be binding as well on an 
infant asan adult; it would not then follow that an erroneous 
decree would bind an infant, though made by consent of an 
attorney appearing on the record for him. It must be con- 
ceded that an erroneous decree, made on the proof in a cause, 
may be reversed for error appearing on its face ; as Where an 
absolute decree is made against an infant defendant. So such 
erroneous decree, taken by consent of the infant, his guardian 
or attorney, is reversible in like manner; for an infant is not 
within the maxim, “ consensus tollit errorem.” 

Again, it is objected, that the original decree in this cause 
has not been performed, and that a bill of review will not lie 
until the decree has been performed. The rule is admitted ; 
but there is an exception, which embraces the case of the ap- 
pellees. By the original decree, they are required to do noth- 
ing, except “to convey, as they severally come to the age of 
twenty-one years, their interest and estate in the property, de- 
creed to be sold, to the purchasers at the trustee’s sale.” When 
the act required to be done by a decree, will, if performed, ex- 
tinguish the party’s rights at common law, as making an assu- 
rance, releasing or cancelling a bond; performance is not re- 
quired, but such party may proceed with his bill of review, and 
leave the decree unperformed. Cooper’s Eq. Pl. 90. 

These preliminary objections being answered, the several 
errors assigned in the bill of review are to be considered. The 
fifth section of the act of 1785, ch. 72, authorises the chan- 
cellor to decree the sale of real estate, which descends, or is 
devised to, a minor, if the intestate or devisor should not leave 
personal estate sufficient to pay his debts, after such minor 
has been summoned, and hath appeared. The first and second 
objections refer to the bill, in which there is no allegation 
that the intestate died without leaving personal estate to pay 
his debts, or that his land descended to a minor. The decla- 
ration of the administrator, mentioned in the bill, is not the 
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averment of the complainants, and the want of such aver- 
ment is not helped by the subsequent interrogatories. Cooper’s 
Eq. Pl. 12, 13. 

The third, fourth, fifth, sixth and seventh assignments of 
error, also refer to the proceedings, and being taken together, 
amount to this, Ist. That there was an illegal appointment 
ofa guardian. 2d. That the infant’s answer by the guardian, 
if duly appointed, was void. 

The appointment of a guardian in the case, was illegal, 
because the infants were not before the court—they had not 
been summoned as the law required. The appearance of an 
attorney, in their names, was illegal and void. Minors should 
be brought before the court, to have a guardian assigned ; or 
a commission should issue to some fit person, to assign a guar- 
dian for them. Cooper 109 ; 1 Har. Ch. 474. 

The guardian’s answer was void, because not sworn to by 
him. 1 Har. Ch. 474, 477; 7 Johns. R. 581. 

The eighth, tenth and eleventh assignments of error refer 
to matter appearing on the face of the decree itself. 

The eighth. “That the decree was taken by consent of an 
attorney ;” whereas, the act of assembly, giving jurisdiction in 
the case, requires, “that the justice of the creditors’ claim 
should be fully established ;” “that the court should inquire 
into all the circumstances,” “so that it should appear to the 
chancellor, to be just and proper to decree a sale of the land,” 
descended or devised to the minor. This was omitted: the de- 
cree was made without reference, or inquiry, to know whether 
it would be just and proper, and for the benefit of the infants, 
that such decree should be made. 3 Johns. C. R. 361, , 

The tenth. The eighth section of the act of 1785 requires, 
* that all sales, made by authority of the chancellor, under this 
act, shall be notified to, and confirmed by the chancellor, be- 
fore any conveyance of the property shall be made.” The 
decree directs the trustee to convey the property to the purcha- 
ser, on the payment of the purchase money, without waiting 
for the ratification of the court; and thus violates the provisions 
of the statute, for which it may be reversed on a bill of review. 
Cur. Can. 384; Cooper’s Eq. Pl. 90. 

The eleventh. The decree requires the infant defendants, as 
they severally come to the age of twenty-one years, to convey 
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the property decreed to be sold to the purchasers at the trustee’s 
sale, and there is no saying clause in their favour. If there 
be an absolute decree against a minor, and no day given him, 
it is reversible on a bill of review. 3 Johns. Ch. R. 368; 2 
Madd. Ch. Pr. 538. 

It has been insisted on, that the omission in the decree, to 
give a day to the minor, is, in this case, no error, because it is 
a decree for the sale of land for the payment of debts : to which 
it is answered, that when the infant is decreed to join in the 
conveyance, even in a sale under a mortgage, he is entitled to 
aday. The court will not direct an infant.to part with his in- 
heritance, without a day being reserved to him-in the decree. 
3 Johns. C. H. 361; 1 Ball. and Beat. 551; 3 Pow. on Mort. 
985, new ed. note z. 

The circuit court, in their decree on the bill of review, not 
only reverse the original decree, but vacate the sale made un- 
der it, and the deed from the trustee to the purchaser, and from 
such purchaser to others, who are all parties in the original 
cause, and in this case. This has been objected to, but is 
according to the authorities. The court may proceed to restore 
the plaintiffs to the situation in which they would have been, 
had the decree never passed. 2 Mad. Ch. Pl. 542; 1 Hen. 
and Munf. 350. 


Mr Coxe, in reply, contended, that the cases cited from 
Vernon’s Reports, and the chancery cases referred to by the 
counsel for the appellees, did not warrant the conclusion, that 
there had been a change of the practice in framing the decrees 
of acourtof chancery. The case cited from Mason’s Report’s, 
did not call for a decision as to the mode of framing the decree. 
The general rules upon the matter are fully recognized, in 
relation to bills of review in those cases. ; 

The appellees might have presented a petition for a rehear- 
ing of the case; but having adopted a bill of review, they must 
submit to the established rules of practice, in reference to such 
a proceeding. Cited, 1 Harris and Gill’s Reports 423. The 
English rule has been fully adopted in the courts of Maryland. 

A bill of review is not a favourite in courts of equity: and 
the original proceeding in this case being on a statute; and no 
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bill of review having been given by the statute, no right to 
such a practice is to be derived by ingplication. 

The statute, in conferring a nicht and remedy, must 
be strictly pursued, It takes away the rights of infants. To 
allow infants a day in court, after coming of age, would. be 
defeating the whole object of the act. Its object was, to en- 
force the payment of debis out of the lands of the debtor ; 
necessarily affecting the rights of infants. 

The court, in reversing the original decree, has exceeded 
its powers, by reinstating the parties in their original rights. 
This may be the general rule, and proper in some cases ; but 
such arule cannot apply in such a case as this. John T. 
Ritchie, the elder, had conveyed the property to a purchaser, 
at a sale made by trustees; and stibsequent purchasers cannot 
be ousted of their titles. The parties to be reinstated, must 
be those only, who were the parties to the original bill. 

The reversal must be restricted to the mere reversal of the 
original decree; and whatever had been done, under that de- 
cree, so far as strangers to the proceeding had derived rights 
under the sale as bona fide purchasers, must remain. 


Mr Chief Justice Marsuauu delivered the opinion of the 
Court. 

This is an appeal from a decree pronounced by the United 
States court for the District of Columbia, sitting in chancery, 
for the county of Washington. 

The Bank of the United States and others, alleging them- 
selves to be creditors of Abner Ritchie deceased, instituted this 
suit in chancery against John T. Ritchie administrator, and 
one of the heirs of the said Abner, and against John T. Ritchie, 
Jun. and others, who were the infant heirs of the said Abner, 
praying that his real estate may be subjected to the payment of 
the debts due to them, and that so much of the said estate might 
be sold as would satisfy their claims. 

The bill charges, that Abner Ritchie died, possessed of a 
considerable estate, not having left personal estate sufficient to 
pay his debts. 

The subpeena was returned, executed on John T. Ritchie, 
the other defendants not found. On being called, they ap- 
peared by attorney, whereupon, on motion of the plaintiffs, 
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Thomas Turner was appointed guardian to appear and answer 
for the infant defendants. The infant defendants answer that, 
according to the belief and knowledge of their guardian, the 
said claims are, as alleged in said bill of complaint, due and 
owing to the several complainants; and that Abner Ritchie did 
die, leaving personal property insufficient for the payment of 
his debts, having, as is alleged, real property, &c; and that they 
have no objection to the sale of a part thereof, sufficient to pay 
his;debts. The answer is not. sworn to by the guardian. 

The answer of John.T. Ritchie administrator, and one of 
the heirs of Abner Ritchie, admits that his intestate died con- 
siderably indebted ; suggests that the claims of the complain- 
ants should be referred to an auditor, alleges that he is himself 
a creditor, and that the personal assets of his testator are in- 
sufficient for the payment of his debts. He is willing that the 
real estate should be sold, and the proceeds applied to the pay- 
ment of debts. 

The cause came on to be heard by consent, and on the 21st 
day of June 1826, the court also, by consent of parties, deereed 
that the real estate of Abner Ritchie deceased, or such part 
thereof as may be necessary for the purpose, be sold for the 
payment of the debts due to the complainants, and of such 
other creditors as should come in, &c., within the time pre- 
scribed in the decree. A trustee was appointed to make the 
sale, who, after giving bond with surety, and advertising the 
real property left by the said Abner, or so much thereof as 
might be deemed sufficient to satisfy his debts, at least three 
weeks, should proceed to sell the same to the highest bidder ; 
one fourth of the purchase money to be paid in cash, and the 
residue in four equal instalments, at six, twelve, eighteen and 
twenty-four months ; for which the trustee is to take the notes 
of the purchaser, the property to stand as security for the pay- 
ment of the purchase money. And, upon payment of said 
notes and interest, the said trustee, and the heirs of Abner 
Ritchie, as they respectively attain the age of twenty-one 
years, shall convey in fee. The trustee was directed to report 
his proceedings to the court at the succeeding term, and to pay 
into court the net proceeds of the first payment, and on pay- 
ment of the balance, was to convey. The court appointed 
Joseph Forrest to report on such claims on the estate of Abner 
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Ritchie, as should be proved.to him before the first Monday in 
the succeeding November, and the administrator of Abner 
Ritchie was directed to exhibit to him the settlement of his 
administration account with the orphan’s court. 

On the 28th of March 1828, the trustee reported, that after 
giving bond, and advertising as required by the decree, he had, 
on the 17th day of July 1826, sold the property at public sale, 
to John T. Ritchie, the highest bidder, for the sum of two 
thousand seven hundred and fifteen dollars. © That Mr Ritchie, 
having produced satisfactory evidence of his having paid all 
the debts, and becoming the only creditor to an amount exceed- 
ing the amount of sales, he had made to him a deed conveying 
the property. 

On the 10th of June 1828, the auditor made his report, in 
which he disallows several claims to a large amount, made by 
John T. Ritchie, against the estate of Abner Ritchie. 

In 1828 some of the infant heirs of Abner Ritchie, by their 
next friend, filed their bill of review against the complainants 
in the original suit, and against John T. Ritchie, the adminis- 
trator of Abner Ritchie, and the purchaser of his real estate, 
and against such of the other defendants as do not become 
plaintiffs ; in which they state the proceedings in the original 
suit, and assign various errors in the decree ; for which, and 
for other errors therein, they pray that the same may be re- 
viewed and reversed, that the deed made by the trustee to the 
defendant John T. Ritchie, and all deeds made by him to the 
other defendants, may be declared void, and that the sales made 
by the trustee may be set aside. 

The infant defendants answer by their guardian, and admit 
the allegations of the bill. The other defendants also answer, 
and insist on the original decree. 

The cause came on to be heard in May term 1830, by con- 
sent, when the court, being of opinion that there was manifest 
error in the original proceedings and on the face of the decrees, 
did adjudge, order and decree, that the same should be re- 
versed and annulled, and that all proceedings of the trustee 
therein named, and all sales and deeds made by him by virtue 
thereof, to the defendant John T. Ritchie, or any other person, 
and all deeds made by the said John T. Ritchie of the said 
real estate, to either of the other defendants, or for their use, 
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so far as respects the interest of any of the heirs of Abner 
Ritchie, except the said John T. Ritchie, Senior, should be 
utterly null and void, and that the complainants be restored to 
their original estates. 

From this decree the defendants appealed to this court. A 
doubt has been suggested, whether a bill of review could be 
sustained in this case. The parties proceeded under an act of 
the legislature of Maryland, passed in the year 1785, ch. 72, 
entitled, “an act for enlarging the power of the high court of 
chancery.” The fifth section enacts, ‘that if any person 
hath died, or shall hereafter die, without leaving personal es- 
tate sufficient to discharge the debts by him or her due, and 
shall leave real estate, which descends to a minor, or person — 
being idiot, lunatic, or non compos mentis, or shall devise real 
estate to a minor, or-person being idiot, lunatic, or non compos 
mentis, or who shall afterwards become non compos mentis, the 
chancellor shall have full power and authority, upon application 
of any creditor of any deceased person, after summoning such 
minor, and his appearance by guardian, to be appointed as 
aforesaid, and hearing as aforesaid, or after summoning the per- 
son being idiot, lunatic, or non compos mentis, and his appear- 
ance by trustee, trustees, or committee, to be appointed as afore- 
said, and hearing as aforesaid, and the justice of the claim of 
such creditor is fully established ; if, upon consideration of all 
circumstances, it shall appear to the chancellor to be just and 
proper that such debts should be paid by a sale of such real es- 
tate, to order the whole, or part of the real estate so descending 
or devised, to be sold, for the payment of the debts due by the 
deceased.” 

From the language of this section some doubt was enter- 
tained, whether the act conferred a personal power on the 
chancellor, or was to be construed as an extension of the juris- 
diction of the court. If the former, it was supposed that a bill 
of review would not lie to a decree made in execution of the 
power. On inquiry, however, we are satisfied, that in Mary- 
land, the act has been construed as an enlargement of jurisdic- 
tion, and that decrees for selling the lands of minors and 
lunatics, in the cases prescribed by it, have been treated, by 
the court of appeals of that state, as the exercise of other equity 
powers. 








144 SUPREME COURT. 


[Bank of the United States v. Ritchie et al. } 


We proceed then to examine the original decree, and the 
errors assigned in it. 

In all suits brought against infants, whom the law supposes 
to be incapable of understanding and managing their own 
affairs, the duty of watching over their interests devolves, in a 
considerable degree, upon the court.(a) They defend by 
guardian to be appointed by the court, who is usually the near- 
rest relation not concerned, in point of interest, in the matter 
in question.(b) It is not error, but it is calculated to awaken 
attention that, in this case, though the infants, as the record 
shows, had parents living ; a person not appearing from -his 
name, or shown on the record to be connected with them, was 
appointed their guardian ad litem. 

He was appointed, on the motion of the counsel for the 
plaintiffs, without bringing the minors into:court, or issuing a 
commission for the purpose of making the appointment. This 
is contrary to the most approved usage,(c) and is certainly a 
mark of inexcusable inattention. The adversary counsel is not 
the person to name the guardian to defend the infants. 

The answer of the infant defendants is signed by their guar- 
dian, but not sworn to. It consents to the decree .for which 
the bill prays, and, without any other evidence, the-court pro- 
ceeds to decree a sale of their lands. ‘This is, we think, en- 
tirely erroneous. The statute under which the court acted, 
authorises a sale of the real estate, only where the personal 
estate shall be insufficient for the payment of debts, when the 
justice of the claims shall be fully established, and when, upon 
consideration of all circumstances, it shall appear to the chan- 
cellor, to be just and proper that such debts should be paid, by 
a sale of the real estate. Independent of these special requi- 
sitions of the act,-it would be obviously the duty of the court, 
particularly in the case of infants, to be satisfied on these points. 

The insufficiency of the personal estate of Abner Ritchie to 
pay his debts, is stated in the answer of his administrator ; but 
is not proved, and is admitted.in that of the guardian of the 


"(@) 4 Har. and Johns. 126, 270, 548; 5 Har. and Johns. 459; 5 Har. and 
Gill 504 ; Coop. Eq. pl. 28. 

(b) Coop. Eq. pl. 29. 

(c) Coop. Eq. pl. 109. 
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infants, but his answer is not on oath ; and if it was, the court 
ought to have been otherwise satisfied of the fact. 

The justice of the claims made by the complainants, is not 
established otherwise, than by the acknowledgement of the 
infant defendants in their answer, that, “ according to the be- 
lief and knowledge of their guardian, they are, as alleged in 
said bill, respectively due.” 

The court ought not to have acted on this admission. The 
infants were incapable of making it, and the acknowledgement 
of the guardian, not on oath, was totally insufficient. The 
court ought to have required satisfactory proof of the justice of 
the claims, and to have established such as were just, before 
proceeding to sell the real estate. 

Without knowing judicially that any debts existed, or the 
amount really due, or the value of the real estate, the court 
directed, “ that the real estate of the said Ritchie, or such part 
thereof as may be necessary for the purpose, be sold, for the 
payment of debts of said Ritchie to complainants, and to such 
other creditors of said Ritchie, as shall come in and bear their 
proper proportions of the costs and expenses of this suit, 
and shall exhibit their claims, with the proper proof thereof, 
to the auditor hereinafter appointed, &c.” The decree does not 
postpone the sale until the claims, should be exhibited to the 
auditor ; and, consequently, so far as other creditors were con- 
cerned, leaves the trustee without information as to the quan- 
tity of property it would be his duty to sell. He accordingly 
sold the whole estate. 

The eighth section of the law which authorizes the sale of 
real estate descending to minors, enacts, * that all sales made 
by the authority of the chancellor under this act, shall be noti- 
fied to, and confirmed by the chancellor, before any conveyance 
of the property shall be made.” This provision is totally disre- 
garded. The sale was never confirmed by the court ; yet the 
conveyance has been made. It is a fatal error in the decree, 
that it directs the conveyance to be made on the payment of 
the purchase money, without directing that the sale shall first 
“be notified to, and approved by” the court. 

There are radical errors apparent on the face of the decree, 
which show that the interests of the infants have not been pro- 


tected as is required by law and usage; and that great injus- 
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tice may have been done them. The decree, therefore, ought 
to have been reversed. ' 

The appellants contend, that, even admitting the propriety 
of reversing the original decree, the circuit court ought to have 
stopped at that point, and not to have set aside the conveyances 
which were made under its authority. 

All the persons affected by the decree now under considera- 
tion, were parties when it was made. The bill of review prays 
for the relief which the court granted, and states all the facts 
which entitled them to that relief. The power of the court 
was, we think, competent to grant it; if it was required by the 
principles of equity and justice. The relief might be very im- 
perfect, if, on the reversal of a decree, the party could, under 
no circumstances, be restored to the property which had been 
improperly and irregularly taken from him. Cooper, in his 
Equity Pleading, page 95, says, “the bill may pray, sim- 
ply that the.decree may be reviewed and altered, or reversed in 
the point complained of, if it has not been carried into exe- 
cution ; but if the decree has been carried into execution, the 
bill should also pray the further decree of the court, to put the 
party complaining of the former decree into the situation in 
which he would have been, if that decree had not been exe- 
cuted.” ‘ A supplemental bill may likewise be added, if any 
event has happened which requires it.” 

In addition to these general principles which sustain the 
rule laid down by Cooper, circumstances exist, which require, 
in an eminent degree, its application to this particular case. 
The decree itself was disregarded by the trustee, in executing 
the conveyance. It directed him to receive one fourth of the 
purchase money in cash, and the residue in four equal instal- 
ments. ‘The first payment is to be brought into court, and he 
is to make the conveyance on receiving the last. He is not 
authorised to pay the money to the creditors. The court has 
not entrusted to him the right of deciding on the debts, and 
disposing of the purchase money. He is only to receive it be- 
fore he conveys; and, consequently, should hold it subject to 
the order of the court. 

It does not appear that he has ever received acent. He 
undertakes to settle the account of Mr Ritchie, the purchaser, 
and to convey the property to him, in violation of the decree ; 
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on being satisfied by him that he had paid all the debts, and 
was himself a creditor to an amount exceeding the purchase 
money. 

He had no right to be satisfied of. these facts. The court 
had not empowered him to inquire into, ordecide on them. He 
has transcended his powers; and with the knowledge of the 
purchaser, and in combination with him, has executed to him 
a deed which the law did not authorise. -This whole proceed- 
ing was irregular, and ought to be set aside. The plaintiffs 
in the original suit will then be at liberty to prosecute their 
claims according to law. 

The court is of opinion, that there is no error in the decree 
of the circuit court, and that it be affirmed with costs. 


’ This cause came on to be heard on the transcript of the 
record fiom the circuit court of the United States for the dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 


ordered, adjudged and decreed by this court, that the decree 
of the said circuit court, in this cause be, and the same is 
hereby affirmed with costs. 


Pi 











SUPREME COURT. 


Tuomas JACKSON ET AL., APPELLANTS v. Witiiam E. Asu- 
TON. 


| The caption of the bill was in the following terms : “ Thomas Jackson, a citi- 
zen of the state of Virginia, William Goodwin Jackson and Maria Congreve 
i} | Jackson, citizens of Virginia, infants, by their father and next friend, the 








said Thomas Jackson v. The Reverend William E. Ashton, a citizen of 
the state of Pennsylvania. In equity.” In the body of the bill it is stated 
that “ the defendant is of Philadelphia.” 

By the court: The title or caption of the bill, is no part of the bill, and does 
not remove the objection to the defects in the pleadings. The bill and 
proceedings should state the citizenship of the parties, to give the court 
jurisdiction of the case. 

‘} The only difficulty which could arise to the dismissal of the bill, presents 
if itself upon the statement, “‘ that the defendant is of Philadelphia.”’ If this 

were a new question, the court might decide otherwise ; but the decisions 

of the court, in cases which have heretofore been before it, have been ex- 
press upon the point. 













































APPEAL from the circuit court of the United States for the 
| Pennsylvania district. 

m | After the argument was commenced by Mr Key for the ap- 
| pellant, the court stated that an objection to the jurisdiction of 
this case, arose from the omission to state the citizenship of the 
defendant, William E. Ashton, in the bill, as filed in the cir- 
cuit court, and appearing on the printed copy of the record. 
The caption of the bill was in the following terms. 

“Thomas Jackson, a. citizen of the state of Virginia, Wil- 
liam Goodwin Jackson and Maria Congreve Jackson, citizens 
of Virginia, infants, by their father and next friend, the said 
Thomas Jackson v. The Reverend William E. Ashton, a citi- 
zen of the state of Pennsylvania. In equity.” 

The bill proceeds to state that the complainants and the 
appellants are citizens of the state of Virginia. The only de- 
scription of the defendant is, “ William E. Ashton, of the city 
of Philadelphia,” which is in the body of the bill. 




















































Mr Peters, for the appellee, stated, that although aware of 
the objection to the jurisdiction, in consequence of there being 
an omission to state the citizenship of the appellee, yet he was 
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not disposed to urge the exception. If the court could take 
jurisdiction of the case, the appellee was entirely willing; in- 
deed, he was anxious that the court should hear and determine 
the cause. He wished it to be understood that the appellee 
made no objection to the court’s proceeding in the case. 


Mr Key contended, that the caption of the bill was part of it, 
and that taken with the bill, the citizenship of the defendant 
was sufficiently shown. _The disposition of this court has been 


manifested in many cases, to get rid of technical difficulties of 
this kind. 


Mr Chief Justice Marsuaxu delivered the opinion of the 
Court. 

The title or caption of the bill, is no part of the bill, and does 
not remove the objection to the defects in the pleadings. The 
bill and proceedings should state the citizenship of the parties, 
to give the court jurisdiction of the case. 

The only difficulty which could arise to the dismissal of the 
bill, presents itself upon the statement, “ that the defendant is 
of Philadelphia.” This, it might be answered, shews that he 
is a citizen of Pennsylvania. 

If this were a new question, the court might decide other- 
wise ; but the decision of the court, in cases which have here- 
tofore been before it, has been express upon the point; and 
the bill must be dismissed for want of jurisdiction. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the eastern 
district of Pennsylvania, and was argued by counsel; on con- 
sideration whereof, it is the opinion of this court, that the said 
circuit court could not entertain jurisdiction of this cause, and 
that, consequently, this court has not jurisdiction in this cause, 
but for the purpose of reversing the decree of the said circuit 
court, entertaining said jurisdiction: whereupon, it is ordered, 
adjudged and decreed by this court, that the decree of the said 
circuit court be, and the same is hereby reversed, and that 
this appeal be, and the same is hereby dismissed. All of which 


is hereby ordered to be certified to the said circuit court, under 
the seal of this court. 





SUPREME COURT. 


Unitep STATES, PLAINTIFFS IN ERROR V. TeENCH RINGGOLD. 


On the opening of the record for the argument of this case, it was found that 
the sum in controversy was less than the amount which, according to the 
act of congress, authorises a writ of error, except on a special allocatur, 
from the circuit court of the District of Columbia, to this court. The pro- 
visions of the law permit writs of error to be sued out without such allocatur, 
when the sum in controversy amounts to one thousand dollars, and upwards. 

On tht application of the counsel, stating, the questions in the case were of 
great public importance, and were required to be determined, in order to 
the final settlement of other accounts in which the same principles were 
involved ; the court gave the special allocatur. 

The marshal of the District of Columbia, upon the settlement of his accounts 
at the treasury, claimed an allowance and credit by the United States, for 
the sum of one thousand one hundred and eleven dollars and two cents, 
being the amount of his poundage fees on a capias ad satisfaciendum, 
against John Gates, at the suit of the United States, and upon which Gates 
was arrested by the defendant, as marshal, and committed to jail, and after- 
wards discharged by order of the United States. 

Admitting the defendant in an execution to be liable for poundage, if the 
plaintiff releases or discharges him, and thereby deprives the marshal of all 
recourse to the defendant, there can be no doubt that the plaintiff would 
thereby make himself responsible for the poundage. 

By the statutes of Maryland, relative to poundage fees, in force in the county 
of Washington, in the District of Columbia, the marshal is entitled to 
poundage on an execution executed, and they fix the rate of allowance : 
those statutes do not designate which of the parties shall pay the poundage. 

It is undoubtedly a general rule, that no court can give a direct judgment 
against the United States for costs, in a suit to which they are a party, 
either on behalf of any suitor, or any officer of the government. But it by 
no means follows, from this, that they are not liable for their own costs. 
No direct suit can be mainiained against the United States. But when an 
action is brought by the United States, to recover money in the hands of a 
party, who has a legal claim against them for costs ; it would be a very rigid 
principle, to deny to him the right of setting up such claim in a court of 
justice, and turn him round to an application tocongress. If the right of the 
party is fixed by the existing law, there can be no necessity for an applica- 
tion to congress, except for the purpose of remedy. And no such necessity 
can exist, when this right can properly be set up by way of defence, toa 
suit by the United States. 

The discharge, in this case, is absolute and unconditional ; and the marshal 
had no authority to hold the defendant in custody afterwards. Admitting 
Gates to have been liable for these- poundage fees, the marshal’s power or 
right to compel payment from him, was taken away by authority of the 
United States, the plaintiff in the suit. And the right of the marshal to 
claim his poundage fees from them, is thereby clearly established. 
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ERROR to the circuit court of the United States for the 
county of Washington, in the District of Columbia. 

This was an action of assumpsit, instituted by the United 
States in the circuit court, to recover the sum of three hundred 
and forty-five dollars, money of the plaintiffs ; alleged to have 
been received by the defendant as marshal of the District of 
Columbia. The defendant pleaded non assumpsit, and issue 
was joined thereon. The counsel for the plaintiffs and defend- 
ant, submitted the following statement, subject to the opinion 
of the court on the law and facts. 

This is an action of assumpsit, brought to recover the sum of 
three hundred and forty-five dollars, money of the plaintiffs, 
which came to the hands of the defendant as marshal of the 
District of Columbia. Upon the settlement of the defendant’s 
accounts as marshal, with the treasury, he claimed an allow- 
ance and credit for the sum of eleven hundred and eleven dol- 
lars and two cents (see account marked A), being the amount 
of his poundage fees on a capias ad satisfaciendum against 
John Gates, at the suit of the United States, and upon which 
Gates wasarrested by the defendant as marshal, and committed 
to jail, and afterwards discharged by order of the president of 
the United States. (See statement marked B.) It is agreed 
that this claim was presented to the accounting officers of the 
treasury before the institution of this suit, and disallowed. 


Alccount A. 


United States, Dr. June term 1819. 
To cepi ca. sa. v. John Gates: released from 

jail by order of the president of the United States 50 
Writ and return - - - 14 
Poundage fees on first, $26 67, at 73 per cent 2 00 
Ditto on residue, $36,946 at 3 per cent 1,108 38 


$1,111 02 
T. Rinecoip, M.D.C. 


Statement B. 


District of Columbia, county of Washington, circuit court, 
December term 1818. United States v. John Gates; Jun. 
January 5, 1819. Judgment for sixty-five thousand dollars, 
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current money, damages, to be released on payment of sixty- 
three thousand five hundred and ninety-seven dollars and sev- 
enty-three cents, or such other sum as may hereafter be certi- 
fied by the accounting officeis of the treasury—costs eleven 
dollars and eighty-two cents. Upon which judgment execu- 
tion (ca. sa.) was issued to June term 1819, and returned by 
the marshal with the following indorsements thereon : 





Certificate of second auditor of amount due. 


Treasury department, second auditor’s office, 27 March 1819. 
I certify, that on settlement of the account of John Gates, 
Jun., late paymaster of the United States light artillery, on 
the 29th October 1818, a balance of thirty-six thousand nine 
hundred and sixty dollars was found due by him to the United 
States, which said balance is now standing against him on the 
books at this office. WiuiaM Ler, 2d Auditor. 








Return of marshal. 


Cepi, released by order of the president of the United States, 
herewith returned. T. Rinecorp, Marshal. 





President’s order of discharge. 


To the marshal of the District of Columbia. Whereas 
John Gates, Junior, of the county of Albany, in the district of 
New York, is confined and held in custody in the prison afore- 
said, in pursuance of a certain judgment and execution obtained 
at the suit of the United States; and whereas it appears to my 
satisfaction that the said John Gates, Junior, is unable to pay 
the said debt for which he is imprisoned: now, therefore, by 
virtue of the power and authority vested in the president of 
the United States by an act of congress, passed the 3d of March 
1817, entitled “an act supplementary to an act for the relief 
of persons imprisoned for debts due the United States,” I, James 
Monroe, president of the United States, do hereby authorise 
you to discharge from your custody, out of the prison aforesaid, 
the body of the said John Gates, Junior. 

Given under my hand, in the city of Washington, this fifth 
day of March one thousand eight hundred and nineteen, and 
forty-third year of the independence of the United States. 
James Monroe. 
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The circuit court gave judgment in favour of the defendant ; 
and the United States prosecuted this writ of error. 

The case was argued by Mr Butler, attorney-general, for 
the United States; and by Coxe, for the defendant. 

On the opening of the record it was found that the sum in 
controversy was less than the amount which, according to the 
act of congress, authorises a writ of error, except on a special 
allocatur, from the circuit court of the District of Columbia, to 
this court. The provisions of the law permit writs of error to 
be sued out without such allocatur, when the sum in contro- 
versy amounts to one thousand dollars, and upwards. 

The Attorney-General and Mr Coxe requested the court to 
give a special allocatur nunc pro tunc, as the questions in the 
case were of great public importance, and were required to be 
determined, in order to the final settlement of other accounts 
in which the same principles were involved. 

The court, on these representations, gave the special allo- 
catur. 


The Attorney-General, for the plaintiffs in error, contended, 
that the judgment of the circuit court was erroneous, for the 
following reasons. 

1. By the laws of Maryland (to which the acts of congress 
refer), the defendant, and not the plaintiff, is liable to the sheriff 
or marshal for his poundage on the service of a ca. sa. 

2. Whatever may be the rule in respect to individuals, the 
United States, under the general terms employed in the acts 
of congress and of the state of Maryland, are not liable to the 
officer. 

The marshal of the District of Columbia is not entitled to 
poundage fees, under the acts of congress of 1801 and 1803. 
By those acts the same fees are given to that officer, as are 
allowed for similar services by the laws of Maryland. No 
poundage fees are allowed in a case of this kindyby the Mary- 
land law. 

It has been gravely questioned, whether the law of England, 
which gave poundage fees, was ever in force in Maryland; the 
best opinions are, that it never was in force in that state, and 
therefore no right to such fees can exist. No case in which 
such fees have been allowed, is to be found. The sheriff (and 

VOL. VIII.——U 
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by this same rule, the marshal of this district) is not entitled, 
in Maryland, to any fees as poundage, unless by the special 
provisions of some statute. 

The statutes of Maryland, in reference to the fees of the 
sheriff, are those of 1753, 1759. 

Upon those statutes there have been contradictory decisions 
in the courts of Maryland. In 1805 it was decided that the 
defendant, and not the plaintiff, was liable for the poundage 
fees of the sheriff ; and under the authority of this decision, the 
circuit court of this district decided differently from their de- 
cision in this case. 

Afterwards, in the case of Mason v. Muncaster, decided in 
1829, the circuit court of the district of Columbia adjudged 
that the plaintiff was liable to the marshal for such fees. (a) 


154 





(a) The reporter has great satisfaction in annexing to the report of this case, 
the opinion of Mr Justice Crancu, in the case of Mason v. Muncaster, de- 
livered March 12, 1829. 


This case comes before the court on a motion to quash two writs of fieri 
facias, levied on certain lands of the defendant, the sale of which was post- 
poned by agreement of the parties, in order that the opinion of the court might 
be had, whether the marshal is entitled to poundage fees on levying an exe- 
cution upon lands which are not sold. 

By the act of congress of 27th February 1801, sec. 9, the marshal was en- 
titled to receive the same fees, perquisites and emoluments, as the marshal of 
the United States for the district of Maryland. By the act of 3d March 1807, 
the marshal, for services not enumerated in that or some other act of congress, 
is entitled to such fees as were, on the first Monday of December 1800, allowed 
by the laws of Maryland to a sheriff for like services. The poundage fee is 
not expressly given or regulated by any act of congress. 

By the stat. West. 1, c. 26, no officer shall take any reward to do his office, 
but of the king. And by the 29 El., c. 4, no sheriff shall “‘ receive or take of 
any person for serving an execution on the body, lands, goods or chattels of 
any person, more or other consideration or recompense, than twelve pence 
of and for every twenty shillings that he shall levy or extend, and deliver in 
execution, or take the body in execution for, by virtue and force of any such 
extent or execution.” This act does not contain the word poundage. The 
14th sec. 3 Geo.-1, c. 15, uses the word “ poundage,” allowed by that act: 
and (sec. 16) “ for ascertaining the fees for executing of writs of elegit, so far 
as the same relate to the extending of real estates, and for executing writs of 
hab. fac. poss. aut seisinam,” it is enacted, “ that it shall not be lawful for any 
sheriff, by reason or colour of office, or by reason or colour of executing any 
writ or writs of hab. fac. poss. aut seisinam, to ask, demand, or receive any 
other or greater consideration, fee, gratuity or reward, than twelve pence of 
every twenty shillings of the yearly value.” By section 17, reciting 
that “it often happens that small sums only remain due upon judgments, but 
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If there is no decision of the courts of Maryland on the ques- 
tion, this court will examine the law of that state, and will 


upon executing writs of ca. sa., the sheriff takes for his fees poundage for the 
whole money for which such judgments are entered,’ it is enacted that 
‘* poundage shall in no case be demanded or taken upon executing any writ 
of ca. sa. or upon charging any person in execution by virtue of such writ, 
for any greater sum than the real debt bona fide due and claimed by the plain- 
tiff,’ under the penalty of treble damages to the party aggrieved; but the 
statute does not say whether the party aggrieved by the plaintiff or defendant, 
nor which of them is bound to pay the poundage. The 8 G. 1, c. 25, sec. 3, 
recites that “‘ by the 23 H. 8, there was due to his majesty a fee of one half- 
penny in the pound upon every recognizance to be paid on sealing the first 
process, which is very heavy on every prosecutor on every such recognizance ; 
and that the fees taken by sheriffs in getting an extent or execution on such 
recognizances are very expensive, and enacts that the prosecutor shall mark 
the sum to be extended or levied, which sum the officer shall insert in the 
writ to be only extended or levied, and no more, and on which the poundage 
of one halfpenny shall be paid. And by the fifth section, the sheriff upon 
such recognizances shall take only the same fees as are appointed by the 
3G.1. By the act of Maryland of 12th October 1753, c. 22, it is enacted, 
‘¢ that no officer, by reason or colour of his office, shall have, receive, or take 
of any person any other or greater fees than by this act are allowed: to the 
sheriff serving an attachment or execution, seven pounds of tobacco; and if 
any execution be for above one hundred and under five hundred pounds of 
tobacco, then thirty-seven pounds of tobacco ; if it exceed five hundred pounds, 
then fifty-seven pounds, and so on ; and if any execution be for money, the 
sheriff to have at the rate of seven per centum for the first five pounds, and 
three per centum for the residue in the same specie the execution is issued 
for. The act of 1779, c. 25, gives “to the sheriff the same fees on a fieri 
facias or replevin, as upon attachments :’’ “ for all goods and chattels which 
he shall attach and take into his possession or wherewith he shall be charge- 
able, the same fees as on execution.’ And by section 5, ‘‘ on the service 
of any execution for money or tobacco, the sheriff for the service of the same 
shall charge and receive on the same at the rate of ten per centum for the 
first five pounds, &c., and five per centum for the residue; and no sheriff 
shall be chargeable in any action of escape, for more than the sum of money 
really due or indorsed to be received on the execution in discharge thereof. 
By the act of 1790, c. 59, sec. 2, “ instead of the poundage fees to the sheriff 
by the first-mentioned act (1779, c. 25), he be allowed only at the rate of seven 
and a half per centum for the first ten pounds, and at the rate of three per 
centum for the residue; and where execution or attachment shall be made 
on lands held for years or a greater estate, only half of the poundage fees ; 
but if the estate be not chargeable by appraisement and delivered to the 
plaintiff, or by sale of the sheriff, one quarter part of the poundage fees only 
shall be chargeable.” 

If the defendant be taken on a ca. sa., who is in the first place liable to the 
marshal for his poundage : the plaintiff or the defendant ? 

Les Viscount de London v. Mitchell, 1 Roll. Rep. 404, (1616) was debt by 
the sheriff against the plaintiff, in the execution, for his poundage fees upon 
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decide what it is. They will there find no warrant for the 
claim of the defendant. 


aca.sa. Lord Coke said, “ if he has not an action of debt, he has no remedy ; 
and therefore, forasmuch as the words are, that he shall have, receive and 
take, this makes it a duty in him, and so the action lies: quod fuit concessum 
per curiam.”” Weldenv. Vescy, Popham 173, debt by the sheriff against the 
ereditor, for seven pounds and six pence, for poundage on one hundred and 
eighty-one pounds, for which the debtor was taken on a ca. sa. It was deci- 
ded, that the sheriff should have five per centum on the first one hundred 
pounds, and two and a-half on the residue: and Whitlock, J. was of opinion, 
that the sheriff may refuse to do execution, until the levying money be paid 
to him: but that point was not decided. The sheriff recovered his poundage 
against the plaintiff in the following cases. Brockwell v. Lock, Peacock v. 
Harris, 1 Salk. 331; Jayson v. Rash, 1 Salk. 209; Lyster v. Bromley, Cro. 
Car. 286; Earl v. Plummer, 12 Mod. 124; Tyson v. Parke, 1 Salk. 333; 
Pope v. Hayman, Holt’s Rep. 317; Suliard v. Stampe, Moore 468; Gurney 
and Some’s case, Cro. Eliz. 335. In all these cases, the action was against 
the original plaintiff, in the execution; and there is no case in which the 
marshal or sheriff brought his action for poundage, against the original debtor, 
in the execution. In Earl v. Plummer, the action was brought by the sheriff, 
for his poundage on executing an erroneous writ, and the court said, “that 
if the party himself wi!l take out such an erroneous writ, he shall not, under 
pretence thereof, cheat the sheriff of his fees.’’ Woodgate v. Knatchbull, 2 
T. R. 148, was an action on the case, under the 29th El. c. 4, by the defend- 
ant, in a fi. fa. against the sheriff for damages, for taking more than his pound- 
age, for levying the fi. fa. verdict for the plaintiff, for fifty-four pounds and 
fourteen shillings. Rule to show cause why the verdict should not be set 
aside! The council, in arguing in support of the rule, said: “ the mischief 
intended to be remedied by the act of Eliz., was the negligence of sheriffs in 
executing process ; persons who had recovered judgments, being obliged to 
pay money to sheriffs, to induce them to do their duty properly, in levying 
the sums recovered. This was to be remedied, by allowing the sheriff so 
much in the pound, for the sum levied as a stimulus to him; but to prevent 
him from charging the plaintiff in the original suits, with more than was 
allowed, the act gave the two remedies therein specified. They, therefore, 
were the only persons intended to be benefited by such pecuniary compen- 
sations, and not the defendants.’ Buller J. says, ‘‘if the plaintiff choose to 
have an auction, he must defray the expenses out of his own debt, to be 
levied ; for there is nocolour to charge the defendant with it. Thesheriff can 
only levy on the defendant, that sum which is given by the judgment of the 
court.” The judgment was for two hundred pounds; but the fi. fa. was in- 
dorsed to levy one hundred and sixteen pounds, besides the costs of levying 
and sheriff's fees. He said further, “then the only remaining question is, 
whether, in this case, it appears that the plaintiff is the party grieved? The 
first execution was what struck me as a ground for this doubt. The judgment 
there, was for two hundred pounds. The sheriff was at liberty, by the judg- 
ment of this court, to raise two hundred pounds, but no more; and the ex- 
penses of levying must have been paid out of the debt. For, in actions on 
simple contract, and judgment for a debt certain, the expenses of levying 
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2. But whatever may be the law as to individuals, the go- 
vernment is not liable, unless specially declared to be so by 
statute. 


must be paid by the plaintiff, and not by the defendant; so that, if the sheriff 
overcharge, the plaintiff is the sufferer. But if the judgment be for a penalty, 
the plaintiff has a right to receive the whole of his debt, independent of the 
expenses of the execution, and in those cases, the defendant is the party in- 
jured by the sheriff ’s taking more than he ought. Grose J. said, ‘‘ at common 
law, no fee whatever was allowed to the sheriff; then, if he be entitled to 
receive any, it must be by act of parliament. Now, by looking into the act, 
it appears clearly to have been the intention of the legislature that the sheriff 
should be paid in proportion to the sum levied, out of the sum levied, and that 
the sheriff should only levy what was really due.” In Bonafous v. Walker, 2 
T. R. 126, which was debt against the sheriff for an escape, the court decided 
that the plaintiff wasentitled to recover against the sheriff all that he had a right 
to receive from the debtor, who had: escaped, including the poundage; and 
Buller, J. said, “ for poundage is part of the debt, and the prisoner could not 
have been discharged out of execution without paying the poundage, and 
therefore, if the plaintiff was entitled to recover at all, he was entitled to re- 
cover the poundage as well as the debt.” Lake v. Turner, 4 Bur. 1981, was 
debt by the sheriff for poundage on a ca. sa. in favour of defendant against 
Gibbs, who was arrested by plaintiff. The only ground of defence was, that 
the ca. sa. was prosecuted at the instance and for the benefit of the king, who, 
not being named in the stat. 29 El. c. 4, is not bound by it, and not liable for 
poundage. But this defence was upon demurrer adjudged bad, and the plain- 
tiff had judgment. In Alchin v. Wells, 5 T. R. 470, it is held that if the 
sheriff levy under a fi. fa. he is entitled to poundage, though the parties com- 
promise before he sells any of the defendant’s goods; and if the sheriff, not- 
withstanding the compromise, satisfy himself for the poundage on the debt, 
the court will not rule him to return the writ. Fisher v. Beatty, 3 Har. and 
M’H. 148, was an action of replevin’ for goods taken by the defendant, as 
sheriff, to satisfy his poundage and other fees due on a writ of fi. fa. anda 
venditioni exponas, which last writ was countefmanded before execution, and 
so returned by the sheriff before he took the goods in execution for his poun- 
dage. The general court decided that the sheriff could not execute in that 
case for his poundage, and that the defendant in an execution is not liable to 
the sheriff for his poundage. In Madox v. Cranch, 4 Har. and M’H. 343, 
the general court decided that the plaintiffin an attachment was liable for 
poundage. In Stewart v. Dorsey, 3 Har. and M’H. 401, the defendant had been 
taken in execution by the plaintiff, (the sheriff) at the suit of the state, who 
agreed to release the defendant on his paying all legal costs, and the defend- 
ant promised to pay the poundage to the sheriff, who thereupon discharged 
him. The court gave judgment for the sheriff in an action against the de- 
fendant upon that promise. A manuscript report of the case of Howard v. 
Justices of the levy court of Ann Arundel, in 1805, was cited in this court 
in April 1821, in the case of Ringgold v. Nicholls; in which the general 
court, after full argument, decided that the defendant, and not the plaintiff, 
is liable to the sheriff for poundage. And upon that decision, this court 
(Morsell, J. absent, and the other judges doubting) decided the case of Ring- 
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The acts of congress do not profess to give the marshal fees 
of this description. They are entirely silent in reference to 
them ; and, therefore, no right to them exists. They cannot 
then be set off in an account with the United States. 

The government is not included in any general statute, but 
there must be an express provision in a statute, to make it 
operate upon the United States. The Antelope, 12 Wheaton 
550, 6 Cond. Rep. 629. No costs can be awarded against the 
United States. The United States v. Hooe, 3 Cranch 73, 1 
Cond. Rep. 458. Cited also, 1 Salk. 331; 4 Burr. 1981. 

The defendant should have applied to the legislature for re- 
lief. If the services were such as to entitle them to compen- 
sation, and this is not denied, they would have been allowed 
to him by congress. This was done on the application of 
the marshal of the district of Maine, in a similar case. 


Mr Coxe, for the defendant, contended, that the law of 
Maryland was, that poundage should be paid to the sheriff, in 
case of the discharge of the defendant; and that the adjudged 
cases upon this point, were conclusive. He referred to the 
opinion of the circuit court, in the case of Mason v. Muncaster, 


gold and Nicholls. Letters were read by the counsel in that cause, from Mr 
Harris and Mr Taney, stating that the question was still open in Maryland, 
and from Mr Williams, that the court of appeals had decided that the plaintiff 
is not liable to the sheriff when the defendant is discharged under the insol- 
vent law. 

By the consideration of all these cases, we are led to the conclusion : 

1. That the plaintiff in a ca. sa. is liable to the marshal for his poundage, 
as soon as he has taken the body of the defendant in execution upon that writ. 

2. That the plaintiff in a fi. fa. is also liable to the marshal for his whole 
poundage on the debt, if he levy goods to the valuc of the debt, whether they 
be sold er not. If sold, and they produce less than the debt, he can claim 
poundage only on the amount made. 

3. The original defendant is not liable in any form of action to the marshal, 
nor to the original plaintiff, for the poundage, nor is he or hig property liable 
for poundage, unless the judgment be for a sum larger than the debt due from 
the defendant, to be released on payment of the amount really due, with costs, 
for the marshal cannot, on a fi. fa. make more than the amount of the judg- 
ment, nor can he detain the debtor upon a ca. sa. for more than that amount. 

4. In the present case, the marshal, not having returned the fi. fa. may 
proceed to execute it for his poundage; and in this way only, has the mar- 
shal a legal claim on the defendant in this cause, for the poundage; unless 
he shall have promised to pay it upon a good consideration. 
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for the authorities on the point, both in Maryland and in 
England. 

On the second point presented by the attorney-general, he 
argued, that the construction of the acts of congress contended 
for in behalf of the defendant, was of equal importance to all 
the officers of the courts of the United States. No costs could 
be allowed to the clerks, if none were to be allowed to the 
marshal. 

The exception in favour of the United States, as to costs, is, 
that they are not liable to pay the defendant’s costs, This is 
a hardship ; but it is admitted to be the law. The claim in 
this case is not affected by that rule. 

By the provisions of the acts of congress, the costs of the 
marshal are required to be taxed by the circuit court, before 
they are submitted to the treasury. The court is, by the law, 
the judge of the legality of the allowances ; and not the officers 
of the treasury, as has been asserted in the present case. It 
is denied, that such a right exists in the officers of the treasury ; 
and the court has now to determine the question. 

During forty years, the marshals of the United States have 
been allowed fees for services rendered to the United States; 
and it is now attempted to distinguish the process for which 
poundage is claimed, from those which have hitherto been 
always allowed on the certificate of the court. 

It is admitted, that the marshal must have a compensation 
for his services on the execution. The responsibilities are” 
great, and they entitle him to fees. From whom was he to 
obtain them? Not from the defendant; he was discharged by 
the president, by an order for his discharge directed to the 
marshal. 

Could the marshal have detained the defendant for his fees 
after this order? If, after this order, that right ceased, the 
United States stands in the same relation to the officer, as does 
any plaintiff. 

An application was made to congress, by the marshal of 
Maine, for poundage fees, in a case similar to this now before 
the court, and the same were allowed by law, the law of 
Maine giving those fees to the sheriff. This shows the views 
of the legislature upon the matter. 
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Mr Justice Tuomson delivered the opinion of the Court. 

The United States brought a suit against the defendant, in 
the circuit court for the county of Washington, in the district 
of Columbia ; and upon the trial of the cause, the following 
statement of facts was, by the agreement of the parties, sub- 
mitted to the court for its opinion of the law thereupon. 

* This is an action of assumpsit, brought to recover the sum 
of three hundred and forty-five dollars, money of the plaintiffs, 
which came to the hands of the defendant, as marshal of the- 
district of Columbia, Upon the settlement of the defendant’s 
accounts, as marshal, with the treasury, he claimed an allow- 
ance and credit for the sum of one thousand one hundred and 
eleven dollars and two cents, being the amount of his pound- 
age fees on a capias ad satisfaciendum, against John Gates, at 
the suit of the United States, and upon which Gates was 
arrested by the defendant, as marshal, and committed to jail, 
and afterwards discharged by order of the United States. It 
is agreed that this claim was presented to the accounting offi- 
cers of the treasury, before the institution of this suit, and dis- 
allowed.” 

Upon this statement of facts the circuit court gave judgment 
for the defendant. 

The matter in dispute, in this case, being under the value of 
one thousand dollars, a writ of error has been specially allowed, 
according to the provisions of the act of congress of April 2, 


* 1816, (Davis’s Col. 5305) and the cause comes here for revision. 


Upon the argument here, it has been contended by the 
attorney-general, on the part of the United States : 

1. That by the laws of the state of Maryland, to which the 
acts of congress refer, the defendant, and not the plaintiff, is 


liable to the sheriff, or marshal, for his poundage, on the ser- 


vice of a capias ad satisfaciendum. 

2. That whatever may be the rule in respect to individuals, 
the United States, under the general terms employed in the 
acts of congress and of the state of Maryland, are not liable 
to the officer. 

That the defendant is legally entitled to the fees claimed by 
him as poundage,; upon the execution served upon Gates, can- 
not be denied. 

By the act of congress of the 27th of February 1801, Davis’s 
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Col. 125, sec. 9, it is declared that the marshal shall be entitled 
to receive, for his services, the same fees, perquisites and emolu- 
ments, which are by law allowed to the marshal of the United 
States for the district of Maryland. 

And by the act of congress of the 3d pf March 1807, Davis’s 
Col. 176, provision is made for certain specified services by the 
marshal, not, however, including poundage fees, but containing 
this general provision, “‘ that for such services as are not enu- 
merated in this or some other act of congress, the marshal shall 
receive, for services performed in the county of Washington, 
the like fees and compensation as, by the laws of Maryland in 
force on the first Monday in December 1800, were allowed 
to a sheriff of a county“of Maryland for the like services. 

By the Maryland law of 1779, ch. 25, sec. 5, the sheriff, on 
the service of any execution for money or tobacco, shall charge 
and receive on the same at the rate of ten per centum for the 
first five pounds, and at the rate of five per centum for the 
residue ; and no sheriff shall be chargeable for any action of 
escape for more than the sum of money really due or indorsed 
to be received on the execution in discharge thereof. 

If any doubt could exist whether an execution against the 
body was included, or intended to be included under the gene- 
ral terms “ any execution for money or tobacco;” that doubt is 
removed by the provision in relation to escapes, which can 
apply only to cases where the party was held under an execu- 
tion against the body. 

This provision as to poundage, is modified by a subsequent 
act of 1790, ch. 59, sec. 2, which declares, that instead of the 
poundage fees to the sheriff by the act of 1779, he be allowed 
only at the rate of seven and a half per centum for the first ten 
pounds, and at the rate of three per centum for the residue ; 
and this is the rate at which the marshal has charged his 
poundage in the present case. 

Although the right of the marshal to poundage on a capias 
ad satisfaciendum, is clearly established by these laws; yet they 
are silent with respect to the party who is liable to him for the 
payment thereof. 

In the case of Fisher v. Beatty, 3 Har. and M’Hen. 148, 
in the court of appeals of Maryland, the question was made, 
whether on an execution the defendant is liable to the sheriff 
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for his fees; and the court decided that he was not. The 
grounds upon which that decision rested are not stated ; and 
in two other cases in the same court, Stewart v. Dorsey, 3 Har. 
and M’Hen. 401; and Madock v. Cranch, 4 Har. and M’Hen. 
343, the same question arose, but accompanied with circum- 
stances that did not call for a direct decision upon the point, 
though, in the latter case, the court say the fees must be paid 
by the person who issues the attachment. From these cases 
it would seem reasonable to conclude, that, in the courts in 
Maryland, it is held that the plaintiff in the execution, and not 
the defendant, is liable to the sheriff for his poundage. 

If there is no statute making the defendant responsible for 
such poundage, it follows, as matter of course, that it must be 
paid by the plaintiff; and if the defendant is liable, and cannot 
pay, the plaintiff will be responsible. By the common law, 
costs are not recoverable against the opposite party ; and he 
who requires the service to be performed, must pay all legal 
charges for such service. It may not, however, be amiss to 
observe, that, although, from the cases referred to in the court 
of appeals in Maryland, it is fairly to be inferred, that, according 
to the construction there given to the statutesof thatstate on this 
subject, the plaintiff, and not the defendant, is liable to the 
sheriff for the poundage fees on a capias ad satisfaciendum ; 
yet a contrary conclusion may well be drawn, if not necessarily 
implied, in the provision contained in the fourth section of the 
act of 1779, ch. 25, which declares, that where any writ of 
capias ad satisfaciendum shall issue, poundage shall in no case 
be demanded Wr taken, upon execution of such writ, or upon 
charging any person in execution by virtue of such writ, for 
any greater sum than the real debt bona fide due and claimed 
by the plaintiff, amounts to ; which sum the clerk, or the plain- 
tiff, his agent or attorney, shall, and are hereby obliged to 
make and specify, on the back of such writ, and no sheriff shall 
be obliged to execute such writ before such indorsement ; and 
that the defendant in the execution is liable for such poundage, 
is strongly fortified by the recital in this section: ‘ whereas, 
it often happens that small sums only remain due upon judg- 
ments given for great sums and penalties, and, nevertheless, 
in these cases, wpon executing of writs of capias ad satisfacien- 
dum, the sheriff demands and takes for his fee poundage for 
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the whole money for which such judgments are entered ; for 
remedy whereof, be it enacted, &c.” 

But it is not necessary, in the present case, to decide whe- 
ther in any, and in what cases the defendant in the execution 
would be liable to the marshal for his poundage fees. For, 
admitting the defendant to be liable ; if the plaintiff releases or 
discharges him, and thereby deprives the marshal of all re- 
course to the defendant, there can be no doubt that the plain- 
tiff would thereby make himself respousible for the poundage. 

_2. The next inquiry is, whether the United States, in this 
respect, stands upon a different footing than private par- 
ties. It is said, the United States are not included in any 
general statute ; but that express provision must be made, or the 
statute cannot apply to them. But a sufficient answer to this 
is, that the statutes of Maryland do not, in terms, apply to in- 
dividuals or private parties, or desiguate which of the parties is 
liable for the marshal’s poundage. They only settle, that the 
marshal is entitled to poundage ; and fix the rate of allowance. 
It is undoubtedly a general rule, that no court can give a di- 
rect judgment against the United States for costs, in a suit to 
which they are a party, either on behalf of any suitor, or any 
officer of the government. 12 Wheat. 550, 6 Cond. Rep. 629. 
But it by no means follows from this, that they are not liable 
for their own costs. No direct suit can be maintained against 
the United States. But when an action is brought by the 

-United States, to recover money in the hands of a party, who 

has a legal claim against them, it would be a very rigid prin- 
ciple, to deny to him the right of setting up such claimina 
court of justice, and turn him round to an application to con- 
gress. If the right of the party is fixed by the existing law, 
there can be no necessity for an application to congress, except 
for the purpose of remedy. And no such necessity can exist, 
when this right can properly be set up by way of defence, to a 
suit by the United States. 

This rule is fully recognized by this court in the case of the 
United States v. Macdaniel, 7 Peters 16. That was, like this, 
an action brought to recover a balance, certified at the treasury, 
against the defendant, and he set up, by way of defence, a claim 
which had been rejected at the treasury, for services as agent for 
the payment of the navy pension fund; and to which claim this 
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court thought him equitably entitled. It is there said by the 
court, that this action is for a sum of money which happens to 
be in the hands of the defendant, and the question is, whether 
he shall be required to surrender it to the government, and then 
petition congress on the subject. The government seeks to 
recover money from the defendant, to which he is equitably 
entitled for services rendered. This courtcannot see any right, 
either legal or equitable, in the government, to the money, for 
the recovery of which this action is brdught. 

If any thing more could be wanted to show how entirely 
unsupported the present suit is, it will be found in the discharge 
given by the president of the United States, of Gates, who was 
held in custody by the marshal, under the execution upon 
which the poundage is now claimed. 

This discharge, directed to the marshal, after reciting that 
Gates had complied with the requisites of the act of the 3d of 
March 1817, authorised him to discharge the said Gates from 
his custody, and out of the prison. 

This law (6 L. U. S. 247) gives to the president full power 
to order such discharge, upon such terms and conditions as he 
may think proper, and the party shall not be imprisoned again 
for the same debt. 

The discharge in this case is absolute and unconditional, 
and the marshal had no authority to hold him in custody after- 
wards. So that, admitting Gates to have been liable for these 
poundage fees, the marshal’s power or right to compel payment 
from him, was taken away by authority of the United States, 
the plaintiff in the suit. And the right of the marshal to 
claim his poundage fees, from them is thereby clearly estab- 
lished. 


The judgment of the circuit court is accordingly affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 
ordered and adjudged by this court, that the judgment of the 


said circuit court in this cause be, and the same is hereby af- 
firmed. 
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Joun Lutz, PLAINTIFF IN ERROR V. Orno M. Lintuicum. 


In the circuit court of the county of Washington, Linthi@#m instituted an 
action of covenant on articles of agreement, by which Lutz covenanted that 
Linthicum should have peaceable possession of a certain house in George- 
town, and retain and keep the same for five years. Linthicum was evicted 
by Lutz before the time expired. The articles were spread upon the record, 
by which it appeared, that they were made “ by and between John Lutz, of, 
&c., and agent for John M'Pherson of Fredericktown fm the state of Mary- 
land, of the one part, and Otho M. Linthicum of Georgetown, &c. of the 
other part;’’ and it is witnessed, “that the said John Lutz agent, as 
aforesaid, has rented and leased, &c.,”’ the premises to Linthicum ; and on 
the other hand, Linthicum covenants to pay the rent, &c., as stated in the 
declaration. There was no covenant in the lease by Lutz, for quict enjoy- 
ment, as stated in the declaration; but the latter was founded upon the 
covenant implied by law, in cases of demises. The articles concluded with 
these words: ‘‘ In witness whereof, we, the said John Lutz and O. M. Lin- 
thicum, have hereunto interchangeably set our hands and seals, day and 
date above. John Lutz, agent for John M’Pherson [t.s]. O. M, Linthi- 
cum [v. s.].””. The defendant Lutz pleaded performance without praying 
oyer, and issue was joined. Afterwards, the parties, by consent, agreed to 
refer the cause ; and accordingly, by a rule of court, it was ordered, “ that 
William S. Nicholls and Francis Dodge be appointed referees between the 
parties aforesaid, with liberty to choose a third person; and that they, or 
any twoof them, when he whole matter concerning the premises, between 
the parties aforesaid in variance, being fairly adjusted, have their award in 
writing under their hands, and return the same to the court here ; and judg- 
ment of the court to be rendered according to such award, and be final be- 
tween the said parties.” The referees so named, on the 28th of January 
1833, chose John Kurtz the third referee; and afterwards, on the same 
day, made their award in the following words: ‘ We, the subscribers, ap- 
pointed arbitrators to settle a dispute between Otho M. Linthicum and John 
Lutz, in which the executors of the late John M’Pherson of Frederick are 
interested, do award the sum of eleven hundred and twenty-nine dollars and 
ninety-three cents, to be paid to the said Linthicum in full, for all expenses 
and damages sustained by him, in consequence of not leaving him in quiet 
possession of the house, at the corner of Bridge and High streets, in 
Georgetown (the demised premises), for the full term of the lease for five 
years. Any arrear of rent due from Linthicum, to be paid by him.” 
Signed by all the referees. Judgment was given by the circuit court, for 
the full amount of the award so made, and costs. 

The articles purport to be made by Lutz, and to be sealed by him ; and not to 
be made and sealed by his principal. The description of himself, as agent, 
does not, under such circumstances, exclude his personal responsibility. 
But this very liability was necessarily submitted to the referees, and came 

within the scope of their award. 
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It was objected to the award that it was uncertain, not mutual and final : that 
it does not state whether the money is to be paid by Lutz, or the executors 
of M’Pherson : that it does not find the arrears of rent due, and to whom 
due: that it does not appear to be an award in the cause: that the award and 
the proceedings thereon are not according to the laws of Maryland: that the 
appointment of the third referee ought not to have been made, until after 
the other two referees had met and heard the cause, and disagreed thereon. 
The court helfall these objections invalid. 


Without question, due notice should be given to the parties, of the time and 


place for hearing the cause, by the referees; and if the award was made 
without such notice, it ought, upon the plainest principles of justice, to be 
setaside. But it is by no means necessary that it should appear upon .the 
face of the award that such notice was given. There is no statute of Mary- 
Jand, whose laws govern in this part of the district, which requires such 
facts to be set forth in the award. If no notice is in fact given, and no due 
hearing had, the proper mode is to bring such facts, not appearing on the 
face of the award, before the court, upon affidavit and motion to set aside 
the award. But, prima facie, the award is to be taken to have been regu- 
larly made, where there is nothing on its face to impeach it. 


The statute of Maryland requires that notice of an award shall be given to 


the party against whom it is made, by service of a copy, three days before 
judgment is moved; and judgment is not to be entered but on motion, and 
direction of the court. It was alleged that a copy of the award was not de- 
livered. By the court: How that may have been, we have no means of 
knowing, for nothing appears upon the record respecting it, and there is no 
ground to say that it ought to constitute any part of the record, or that it is 
properly assignable aserror. It is matter purely collateral, and in pais. If 
no such copy had been delivered, the proper remedy would have been to 
take the objection in the court below upon the motion for judgment, or to 
set aside the judgment for irregularity, if there had been no waiver, or no 
opportunity to make the objections before judgment. But in the present 
case sufficient does appear upon the record to show that the party had full 
opportunity to avail himself of all his legal rights in the court below. The 
cause was referred at November term 1832; pending the term, to wit on 
the 18th of Jannary 1833, the award was filed in court; the cause was then 
continued until the next term, viz. the fourth Monday in March 1833; at 
which time the parties appeared by their attorneys, and upon motion, and 
after argument of counsel, judgment was entered. We are bound to pre- 
sume, in the absence of all evidence to the contrary, that all things were 
rightfully and regularly done by the court, and that the parties were fully 
heard upon all the matters properly in judgment. 


In the circuit court, Otho M. Linthicum, the defendant in 


error, instituted an action of covenant on a certain lease, or 
article of agreement, by which the defendant, John Lutz, de- 
mised to him a certain brick house in Georgetown, for a term 
of five years, at a rent specified in the same. Under this lease, 
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the plaintiff, Linthicum, held possession of the premises, accord- 
ing to the covenants in the said lease, and made certain re- 
pairs. The declaration avers, that before the end of the term 
for which the premises were so leased to the said Linthicum, 
the defendant, John Lutz, evicted and dispossessed him from the 
premises, whereby he lost the benefit of the repairs done to the 
same, and claims damages for the breach of the covenants in 
the lease and for eviction, amounting to two thousand dollars. 

The lease, upon which the action was instituted, was in 
the following terms : 

“ Articles of agreement, made and concluded this 22d day of 
October, in the year of our Lord 1828, by and between John 
Lutz, of Georgetown, in the district of Columbia, and agent 
for John M’Pherson, of Fredericktown, in the state of Mary- 
land, of the one part, and Otho M. Linthicum, of Georgetown, 
and district aforesaid, of the other part, witnesseth, that the 
said John Lutz, agent as aforesaid, has rented or leased to the 
said O. M. Linthicum, all that brick house, with the appurte- 
nances thereto belonging, situated on the corner of High and 
Bridge streets, in Georgetown aforesaid, with the alley thereto 
attached, of thirteen feet six inches, fronting on Bridge street, 
and running parallel with said house, now in possession and 
occupied by Jacob Carter, Jun. as a dry goods store, to have 
and to hold said house, and receive peaceable possession on 
the 3d day of May next. ensuing, and continue for the space 
of five years from said time, which wiil terminate on the $d 
day of May 1834. And the said O. M. Linthicum, on his 
part, doth hereby covenant and agree for himself, his heirs 
and assigns, to pay to the said John Lutz, agent as aforesaid, 
or his successor, the just and full sum of two hundred and fifty 
dollars, for each and every year, for the aforesaid term of five 
years, the rent to be paid half yearly, as the same may become 
due; and all repairs that may be done, by the said O. M. Lin- 
thicum, for his own convenience, to be at his own expense, 
and any repairs done by him to be left on the premises, as re- 
lates to the house; but in case he should erect a warehouse 
on the vacant ground, shall have the privilege to remove the 
same at his will and pleasure, within said time, and to leave 
the house in as good condition at the end of said term, as when 
he gets possession, the usual wear and tear excepted. 
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**In witness whereof, we, the said John Lutz and O. M. 
Linthicum, have hereunto interchangeably set our hands and 
seals, day and date above. Jonun Lutz, Agent for J. M’Pher- 
son [u. s-]. O.M. Lintruicum [t. s. ]. 

** Signed, sealed and delivered in presence of James Gettys, 
John White.” . 

The defendant, John Lutz, pleaded performance, and after- 
wards, the following agreement of reference was entered into, 
by the counsel for the parties in the case. The record con- 
tains the following entries, relative to the further proceedings 
in the case. 

“Whereupon, it is ruled by the court here, that the said 
William S. Nicholls and Francis Dodge, gentlemen, be ap- 
pointed referees between the parties aforesaid, with liberty to 
choose a third person; and that they, or any two of them, 
when the whole matter concerning the premises between the 
parties aforesaid, in variance, being fairly adjusted, have their 
award in writing, under their hands, and return the same to 
the court here, and judgment of the court to be rendered 
according to such award, and be final between the said par- 
ties; and afterwards, to wit on the 28th day of January 1833, 
the said William 8. Nicholls and Francis Dodge file in court 
here the following certificate, appointing John Kurtz, with 
themselves, the referees in the premises, to wit : 

“We certify, that, pursuant to the terms of reference, in the 
case af Otho M. Linthicum v. John Lutz, and before pro- 
ceeding to act therein, or make any award, we, the referees, 
did nominate and appoint John Kurtz, whose name is sub- 
scribed to the within award, the third referee to act, together 
with ourselves, in deciding the controversy between the par- 
ties, and submitted to us. W. SS. Nicuoxtzts. Francis 
Dopee.” 

* And on the same day, the referees file in court here their 
award, in manner and form following, to wit: 

**'We, the subscribers, appointed arbitrators to settle a dis- 
pute between Otho M. Linthicum and John Lutz, in which the 
executors of the late John M’Pherson, of Frederick, are inte- 
rested, do award the sum of eleven hundred and twenty-nine 
dollars and ninety-three cents to be paid to the said Linthicum, 
in full for all expenses and damages sustained by him, in con- 
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sequence of not leaving him in quiet possession of the house, at 
the corner of Bridge and High streets, Georgetown, for the full 
term of the lease for five years—any arrear of rent due from 
Linthicum to be paid by him. W.S8. Nicnotis. J. Kurtz. 
Francis DopeGeE.” 

The circuit court gave judgment for the plaintiff on the 
award, and the defendant prosecuted this writ of error. 


The case was argued by Mr Key, for the plaintiff in error ; 
and by Mr Marbury and Mr Coxe, for the defendant. 


For the plaintiff in error, the following points were relied 
upon. 

1. That the award is void for uncertainty, in not stating 
who is to pay the money awarded, the defendant or the execu- 
tors of John M’Pherson ; and in not finding whether there was 
any arrear of rent due, nor how much, nor to whom. 

2. That the award is void, not being mutual nor final, in 
leaving the rent unascertained, and its payment unenforced. 

$. The award is void, not appearing to be made in the cause 
—there being, in fact, another submission at the same time, 
to the same referees, of the same matters of controversy, by 
bond between the appellee, and the executors of M’Pherson, 
in reference to which the referees made the award. 

4. The judgment of the court is erroneous; the submission, 
appointment of the third referee, award, and proceedings 
thereon, not being according to the act of assembly and the 
order of the court: Ist. The arbitrators ought not to have. ap- 
pointed a third person, until it was seen that they disagreed. 
2d. When they appointed a third person, the defendant ought 
to have had notice of the person so chosen. The appoint- 
ment and the award were made and filed the same day. 3d. 
No notice appears to have been given to the defendant, either 
of the appointment of the third person, or of the making, or 
of the return of the award. 


Mr Key contended, that the award was defective in form. 
The reference was under an act of the assembly of Maryland, 
which directs the mode of proceeding in such cases. The 
VOL. VILI.—Ww 
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lease on which the action was founded, was executed by the 
plaintiff in error, as an agent of M’Pherson; and yet the award 
is given against him, as if he had acted as the principal in the 
agreement. The award was made against him, imposing 
upon him a personal liability, when the declaration states, that 
in the contract he acted as agent, and the claim stated in it 
is a claim on him as the agent of M’Pherson. Thus the award 
is not in conformity with the submission ; for the submission 
must be considered as having reference to the pleadings ; and 
in the declaration, as well as in the articles of agreeement, the 
plaintiff in error is stated to be the agent of M’Pherson. Yet 
the award finds against the plaintiff in error individually ; and 
judgment is entered against him, not as agent, but individ- 
ually. 

The award is void for uncertainty. It does not say who 
shall pay the amount found due, whether it shall be paid by 
John Lutz or by the executors of M’Pherson. If it is a debt 
due by him as agent, he should, by the award, have been di- 
rected to pay it as agent, and his claim to repayment by the 
executors, would thus be clearly established. The award is 
not declared to be made in the suit in which the agreement to 
refer was entered. It does not say that the money is to be 
paid in that suit, nor is it. applicable to it; nor does it appear 
that there was not another suit between the parties. 

The suit was brought for damages under a contract, and 
for the loss of the use and repairs of a certain house; and the 
award gives the amount to the plaintiff below for expenses, but 
nothing is said in the agreement about expenses. There could 
be no claim for expenses, for not having been allowed to hold 
the premises under the lease. 

The award is also defective, in not finding the exact amount 
to be deducted for arrearages ofrent. ‘ Any arrear of rent due 
from Linthicum to be paid by him.” The referees do not say 
what those arrears are ; and thus the whole amount found by 
the referees must be paid by Lutz, and he may afterwards re-_ 
cover the arrears when he can. Cited, Lyle v. Rodgers, 5 
Wheat. 395, 405, 4 Cond. Rep. 702; 2 Gallison 61; 14 
Johns. 308. 

When a suit such as this is referred to arbitrators, they 
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must dispose of it—they must say what is to be done finally 
with it. This is not done; nothing is said about the costs. 

The law of Maryland, chap. 8, sec. 75, directs that a notice 
of the award, and a copy of the same, shall be given to the 
party. Nothing of this is shown by the record to have been 
done ; and the court had therefore no authority to give judg- 
ment on the award. 


Mr Marbury and Mr Coxe, for the defendant. 

Formerly it seems to have been the policy of courts, in con- 
struing awards, to vacate them if possible. A more reasonable 
construction now prevails: courts will intend every thing to 
support awards, and give them effect. Most of the objections 
in this case must be sustained, if at all, by matter beyond the 
award. 

A very material inquiry is contained in the proposition ; 
to consider, that the submission was limited to the parties in 
the cause, and the matters in difference between them in 
that cause. 

Other parties, and other matters, different from those con- 
nected with the particular action referred to, may be introduced 
into the order of reference, if it be the pleasure of the parties 
and the order of reference embrace them. But, who are con- 
nected with the reference, and what is referred, must depend 
on the terms of the order of reference. 

The agreement of the parties, and the order of reference, 
‘ both show that the submission was limited to the parties in 
the suit. The record exhibits no evidence of a reference of 
the same, or any other controversy, between other parties. 
There is no ground for the introduction of the executors of Mr 
M’Pherson ; they, certainly, were not parties to the reference 
by order of court ; and are strangers to the record and proceed- 
ings in this cause. 

What was the, matter referred? Was it general, of all mat- 
ters in controversy between the parties ; or special, of the mat- 
ters in difference between them in this suit? 

There have been some nice discriminations respecting the 
effect of certain terms of reference, which have now become 
familiar to the profession. 

When the reference is in these terms, “ all matters in differ- 
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ence between the parties in the cause,” it has been held to con- 
stitute a general reference ; and then the arbitrators are not 
confined to the special matter in dispute in the cause referred, 
but may award on any subject or matter in difference between 
the parties, whether pleaded or net. But when the reference 
is, “of all matters in difference in the cause between the par- 
ties,” the reference is special, and the arbitrators are confined 
to the matters in dispute in the cause referred. Watson on 
Arb. and Award $; 2 T. R. 645. 

The reference in this cause was special: the language of 
the agreement and of the order of reference limited it not only 
to the parties on the record, but to the matter in dispute be- 
tween them in that cause. 

The language is, “ the arbitrement of a majority in the pre- 
mises, to be final between the parties,” “ when the whole mat- 
ter concerning the premises, between the parties aforesaid in 
variance, being fairly adjusted,” &c. By premises meaning 
the cause referred. It is, in effect, if not in terms, a reference 
of “all matters in the cause in variance between the parties.” 
The arbitrators were thus limited, and were not authorized to in- 
quire or award concerning matters not pending in the cause 
referred to them. 

What was then in dispute in the cause 1? 

It is shown by the pleadings. The action was brought to 
recover damages for the breach of a covenant for quiet enjoy- 
ment, contained in a lease signed by the plaintiff in error. 
The defendant pleaded performance. The reference then em- 
braced nothing more than the question of eviction, and the con- 
sequent damage ; and the referees had no authority to inquire 
into any other matter. 

It is insisted that the award is uncertain in this: “ that it 
does not find whether there was any arrear of rent due, nor 
how much, nor to whom.” This matter concerning the rent 
was not a matter in controversy in the cause, and was not 
within the submission. It could not have been introduced into 
the cause but by a plea of off-set against the damages, claimed 
by the plaintiff. No such plea was filed, in fact ; nor would 
such a plea have been admissible. A plea of off-set can only 
be when there are mutual debts; not when the demand, | on 
either side, is for unliquidated damages. 


* 
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If there be uncertainty in what the arbitrators have said 
concerning the rent, it will not vitiate the award : for, “if an 
award be good in part and bad in part, and that part in which 
it is bad be not within the submission, it shall not invalidate 
that which is good within the submission.” Watson on Arb. 
and Award 135, 156; Kid on Award 244. 

Again on this part of the award. It does not appear by the 
finding of the arbitrators, in their award, that any rent was in 
arrear, and due : they say, “ any arrear of rent due from Linthi- 
cum, to be paid by him ;” not that there is rent in arrear, but 
if there be any. 

If the plaintiff in error would avail himself of any uncer- 
tainty connected with this part of the award, he should have 
made a motion to set it aside, and made it appear to the court 
by affidavits that there was rent in arrear. In the absence of 
such proof it is not to be presumed that there was rent due, 
the payment of which the arbitrators should have awarded, with 
sufficient certainty. For courts will not intend an award to be 
uncertain ; the uncertainty must appear on the face of the 
award, or by averment. Watson on Arb. and Award 108, 
104, 119, 120; Kid on Award 26. 

With regard to all that was within the submission, the 
award is sufficiently certain, final and mutual. The submiss- 
ion embraced nothing more than “ whether there had been a 
breach of the covenant; and if so, the plaintiff’s claim to 
damages for the eviction. 

If the arbitrators had done nothing more than award the 
payment of a sum of money, it would have been sufficient; 
without finding the act of eviction. But the arbitrators not 
only award the money to be paid, but they state that it is to 
be paid in consideration of the breach of covenant complained 
of in the plaintiff’s declaration. Watson 131, 145. 

It is objected, however, to this part of the award, that it is 
uncertain, “in not stating who is to pay the money awarded.” 

Absolute certainty is not required; yet nothing short of 
absolute certainty, could make it more certain than it appears 
in this case, that Lutz is to pay the money awarded to Lin- 
thicum. 

There are but two parties to this suit, and two only to the 
reference. 
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Linthicum is the plaintiff, seeking damages for breach of a 
specific covenant. Lutz is the defendant, charged with the 
breach. The arbitrators award, that Linthicum shall receive 
one thousand one hundred and twenty-nine dollars and ninety- - 
three cents, for his loss and damage, in consequence of the 
breach of covenant of which he complained against Lutz. 

Who then is to pay? Certainly Lutz, the defendant, and 
only other party inthe suit. The executors of M’Pherson had 
nothing to do with it. 

Are the terms in which the verdict of a jury is rendered 
more certain? Not at all; the usual form is, “ we find for the 
plaintiff, and assess his damages at so much:” it is never 
added, to be paid by the defendant. 

This award is said to be void, not being mutual. 

In the case of Lyle v. Rodgers, 5 Wheat. 400, 4 Cond. Rep. 
702, “‘ that if that part of the award which is void, be so con- 
nected with the rest as to affect the justice of the case between 
the parties, the whole is void.” 

In that case, the release of certain lands by Bond and 
Lyle, was the recompense, in consideration of which Mrs Den- 
nison was to pay a sum of money; but, in as much as Mrs 
Dennison could not have advantage of what was intended for 
her, the whole was declared void. The payment of the rent, 
in this case, forms not part consideration for the payment of 
the one thousand one hundred and twenty-nine dollars and 
ninety-three cents to Linthicum, and is no way connected 
with it ; the suit was solely for the damages. 

It is objected, that the arbitrators ought not to have ap- 
pointed a third person, until they had disagreed. To this itis 
answered, that the third person to be chosen by the arbitrators, 
was, by the terms of the order of reference, to be a referee, and 
not an umpire ; but if an umpire, it was not_improper to make 
the appointment before a difference. 

It is objected, that the appointment and award were made 
and filed the same day. It is answered, that the record does 
not show this to be the fact; it shows, that the arbitrators 
filed the certificate of the appointment of the third referee, and 
their award on the same day, to wit the 28th day of January. 
If, however, the fact was shown, it is no evidence of miscon- 
duct; it is consistent with perfect fairness. If there be unfair- 
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ness or misconduct in the arbitrators, it should be averred and 
shown on affidavit, on a motion to set aside the award. 

As to no notice of the appointment of a third referee, or 
of the making or of the return of the award. 

This objection is for matter dehors the award. That notice 
was given, need not be stated in the award. 6 Har. and J. 
407. To impeach the award for want of notice, a motion, 
supported by affidavit to set it aside, must be made; it cannot 
be by exception, which must be for matter on the face of the 
award. Cited, the act of Maryland of 1778, ch. 21, sec. 8, 9, 
10. 

The award shall remain seven days in the general and four 
in the county court, during their sitting; before judgment shall 
be entered up. 

Then judgment shall be entered, and execution granted, in 
the same manner as may be on verdict, confession or non suit. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of the District of 
Columbia, for the county of Washington. 

The original suit was an action of covenant, brought by 
Linthicum against Lutz, upon certain articles of agreement, 
made between Lutz on the one part, and Linthicum on the 
other part, on the 22d of October 1828. The declaration, after 
reciting that Lutz, by these articles, leased certain premises in 
Georgetown to Linthicum for five years, from the 3d day of 
May then next ensuing, and a covenant on the part of Linthi- 
cum to pay therefor an annual rent of two hundred and fifty 
dollars, the rent to be paid half yearly, averred, that, by the 
articles of agreement, Lutz bound himself to Linthicum, that 
the Jatter should have peaceable possession of the premises, 
and retain and keep the same for the said five years; that 
Linthicum entered into possession of the premises, and held the 
same until the 3d day of November 1852, when Lutz evicted 
and dispossessed him, &c. The articles are spread upon the 
record, by which it appears, that they were made “ by and be- 
tween John Lutz of, &c., and agent for John M’Pherson of 
Fiedericktown in the state of Maryland, of the one part, and 
Otho M. Linthicum of Georgetown, &c., of the other part.” 
And it is witnessed, ‘‘ that the said John Lutz agent, as afore- 
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said, has rented and leased, &c.,” the premises to Linthicum ; 
and on the other hand, Linthicum covenants to pay the rent, 
&c., as stated in the declaration. But there is no covenant in 
the lease by Lutz, for quiet enjoyment, as stated in the decla- 
ration ; but the latter is founded upon the covenant implied by 
law, in cases of demises. The articles conclude with these 
words. In witness whereof, we, the said John Lutz and O. 
M. Linthicum, have hereunto interchangeably set our hands 
and seals, day and date above. John Lutz, agent for John 
M’Pherson [u. s.]. O. M. Linthicum [t. s.].” 

The defendant, Lutz, without praying oyer of the articles 
(without which they could not constitute a part of the declara- 
tion), pleaded general performance of the covenants; upon 
which an issue was joined to the country. Afterwards, the 
parties, by consent, agreed to refer the cause; and accord- 
ingly, by a rule of court, it was ordered, “that William 8S. Ni- 
cholls and Francis Dodge be appointed referees between the 
parties aforesaid, with liberty to choose a third person ; and 
that they, or any two of them, when the whole matter con- 
cerning the premises, between the parties aforesaid in variance, 
being fairly adjusted, have their award in writing under their 
hands, and return the same to the court here ; and judgment 
of the court to be rendered according to such award, and be 
final between the said parties.” The referees so named, on 
the 28th of January 1833, chose John Kurtz the third referee ; 
and afterwards, on the same day, made their award in the 
following words. ‘ We, the subscribers, appointed arbitrators 
to settle a dispute between Otho M. Linthicum and John Lutz, 
in which the executors of the late John M’Pherson of Freder- 
ick are interested, do award the sum of eleven hundred and 
twenty-nine dollars and ninety-three cents, to be paid to the 
said Linthicum in full, for all expenses and damages sustained 
by him, in consequence of not leaving him in quiet possession 
of the house, at the corner of Bridge and High streets, in 
Georgetown (the demised premises), for the full term of the 
lease for five years. Any arrear of rent due from Linthicum, 
to be paid by him.” Signed by all the referees. Judgment 
was given by the circuit court, for the full amount of the award 
so made, and costs ; and the present writ of error is brought to 
revise that judgment. 
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The question, whether the articles of agreement personally 
bound Lutz, is not presented by the pleading, in such a man- 
ner, as that there might not be difficulty in deciding it, if it 
constituted the only point in judgment. But if this difficulty 
were surmounted, and the articles are to be deemed properly 
before us, we do not see how they can well be construed not 
to import a personal liability on the part of Lutz, for the want 
of any obligations contained in them. The articles purport to 
be made by Lutz, and to be sealed by him ; and not to be made 
and sealed by his principal. The description of himself, as 
agent, does not, under such circumstances, exclude his personal 
responsibility. But this very liability was necessarily sub- 
mitted to the referees, and came within the scope of their 
award. 

Several objections have been taken to the award. In the 
first place, it is said, that the award is uncertain and not mu- 
tual and final; that it does not state by whom the money 
awarded is to be paid, whether by Lutz, or by the executors of 
M’Pherson ; and that it does not find the arrears of the rent 
due, and to whom due; and that it does not appear to be an 
award made in this cause. We are of opinion that these ob- 
jections are ill founded. The award is sufficiently shown to 
be an award in this cause ; for no other cause directly appears 
to have been pending, or in dispute between the parties ; and 
the subject matter of this very suit, is directly within the terms 
of the award. The award being made in this suit, and appli- 
cable in its terms to it, it is sufficiently certain that the money 
is to be paid by Lutz, for there is no other person on the record 
to whom it can be judicially awarded to be paid. The award 
is also mutual and final, as to all the matters referred. It is 
not a general arbitration at the common law, of all matters in 
dispute between the parties; but a specific reference of the 
matters in dispute in the cause pending in court, under a rule 
of court. Now, those matters were the damages and losses 
claimed by Linthicum, for the breach of the covenant; and 
the sum awarded is expressly declared to be “in full, for all 
expenses and damages” so sustained. As to the arrears of the 
rent due from Linthicum, they constituted no part of the mat- 
ters submitted. They were not in controversy in the suit. 
And the statement in the award, as to any arrears of rent, was 
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merely an exclusion of a conclusion, which might possibly have 
been drawn, that the referees had deducted such arrears in 
making their award. It is therefore very properly stated, that 
any arrears of rent due by Linthicum are, notwithstanding the 
award, to be paid by him. 

Another objection is, that the submission, the appointment 
of the third referee, the award itself, and the proceedings there- 
on, have not been according to the acts of assembly of Mary- 
land, and to the order of the court. It is said that the appoint- 
ment of the third referee ought not to have been made, until 
after the two other referees had met and heard the cause, and 
disagreed thereon: but we are of a different opinion. The sub- 
mission under the rule of court did not contemplate the third 
referee to be a mere umpire in the case, upon a difference of 
opinion of the other two; but an original referee, to be chosen 
by the other two, and when chosen, to constitute a part of the 
board authorized to hear and decide the cause. How other- 
wise are we to understand the language of the rule? “ They 
(that is the three), or any two of them, are to have their award 
in writing,” &c., which words plainly contemplate the case of 
a hearing by all of them; and if the case were one in which 
an umpire was to be chosen, there is no impropriety, and on 
the contrary it has been thought that there is great propriety, 
in selecting the umpire before the other arbitrators have dis- 
agreed. This doctrine has been repeatedly held in England, (a) 
and it was affirmed in the court of appeals of Maryland in 
Rigden v. Martin, 6 Harris and John. 403. It is so reasonable 
in itself, that if the point were new, it would be difficult to dis- 
place it. Then, again, it is said that no notice appears to 
have been given to Lutz of the appointment of the third referee, 
or of the making or returning the award, and that these acts 
appear all to have been done on the same day. There is cer- 
tainly no objection to these acts being done on the same day, 
if the parties had due notice and a due hearing before the 
referees, and the award was made upon due deliberation. 
Without question due notice should be given to the parties, of 


(a) See Watson on Awards, ch. 4, sec. 2, p. 56 to 58; Kyd on Awards 82 


to 88, 2d edition ; Doe v. Doe, 2 Term Rep. 644; Harding v. Watts, 15 East’s 
Rep. 556. 
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the time and place for hearing the cause; and if the award 
was made without such notice, it ought, upon the plainest 
principles of justice, to be set aside. But it is by no means 
necessary that it should appear upon the face of the award 
that such notice was given. There is no statute of Maryland 
(whose laws govern in this part of the district) which requires 
such facts to be set forth in the award. The act of 1779, ch. 
21, sec. 8, merely authorizes submissions by a rule of court of 
causes pending in the court; and the act of 1785, ch. 80, sec. 
11, provides only for cases where either of the parties dies pend- 
ing the submission, and before the award. If no notice is in 
fact given, and no due hearing had, the proper mode is to bring 
such facts (not appearing on the face of the award) before 
the court, upon affidavit and motion to set aside the award. 
But, prima facie the award is to be taken to have been regu- 
larly made, where there is nothing on its face to impeach it. 
This very objection was made and overruled in Rigden v. 
Martin, 6 Harr. and Johns. Rep. 403. 

Another objection is, that the same act of Maryland of 1785, 
ch. 80, sec. 11, requires that in all cases of awards made under 
a rule of court, the party in whose favour the award is made, 
shall cause a copy thereof to be delivered to the adverse party 
or his attorney, at least three days before judgment is moved 
for upon the award; and the clerk of the court is not to enter 
judgment upon any award without a motion to, and direction 
from the court; and the court shall always have satisfactory 
proof that a copy of the award hath been so delivered, before 
judgment shall be so directed to be entered ; and it is said that 
there has not been a compliance with this requisite by a deli- 
very of the copy. How that may have been, we have no 
means of knowing, for nothing appears upon the record re- 
specting it, and there is no ground to say that it ought to con- 
stitute any part of the record, or that it is properly assignable 
as error. It is matter purely collateral and in pais. If nosuch 
copy had been delivered, the proper remedy would have been 
to take the objection in the court below upon the motion for 
judgment, or.to set aside the judgment for irregularity, if there 
had been no waiver, or no opportunity to make the objections 
before judgment. But in the present case sufficient does ap- 
pear upon the record to show that the party had full opportu- 
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nity to avail himself of all his legal rights in the court below. 
The cause was referred at November term 1832 ; pending the 
term, to wit on the 18th of January 1833, the award was filed 
in court; the cause was then continued until the next term, 
viz. the fourth Monday in March 1833; at which time the 
parties appeared by their attorneys, and upon motion, and after 
argument of counsel, judgment was entered. We are bound 
to presume, in the absence of all evidence to the centrary, that 
all things were rightfully and regularly done by the court, and 
that the parties were fully heard upon all the matters properly 
in judgment. 

Upon the whole, our opinion is, that the judgment of the 
circuit court ought to be affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel ; on consideration whereof, it is 
ordered and adjudged by this court, that the judgment of the 
said circuit court in this cause be, and the same is hereby 
affirmed, with costs and damages at the rate of six per centum 
per annum. 
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WIxLuiaM Rosinson, JUN., PLAINTIFF IN ERROR v. WILLIAM 
NosLe’s ADMINISTRATORS. 


N. stipulated in certain articles of agreement to transport and deliver by the 
steamboat Paragon to R. a certain quantity of subsistence stores, supposed 
to amount to three thousand seven hundred barrels, for the use of the United 
States : in consideration whereof R. agreed to pay to N., on the delivery of 
the stores at St Louis, at a certain rate per barrel, one half in specie funds, 
or their equivalent, and the other half to be paid in Cincinnati, in the paper 
of banks current there at the period of the delivery of the stores at St Louis. 
Under the agreement was the following memorandum. “ It is understood 
that the payment to be made in Cincinnati, is to be in the paper of the 
Miami Exporting Company or its equivalent.” 

The court erred in refusing to instruct the jury that the plaintiffs could only 
recover the stipulated price for the freight actually transported, and that 
they were entitled to no more than the specie value of the notes of the 
Miami Exporting Company Bank, at the time the payment should have 
been made at Cincinnati. The specie value of the notes, at the time they 
should have been paid, is the rule by which such damages are to be esti- 
mated. 

The plaintiff, the owner of the steamboat, was not entitled under the contract 
to recover in damages more than the stipulated price for the freight actually 
transported. If R. had bound himself to deliver a certain number of barrels, 
and had failed to do so, N. would have been entitled to damages for such 
failure ; but a fair construction of the contract imposed no such obligation 
on R. 

There is no pretence that R. did not deliver the whole amount of freight in 
his possession, at the places designated in the contract. In this respect, as 
well as in every other, in regard to the contract, he seems to have acted in 
good faith. And he was unable to deliver the number of barrels supposed, 
either through the loss stated, or an erroneous estimate of the quantity. 
But, to exonerate R. from damages on this ground, it is enough to know, 
that he did not bind himself to deliver any specific amount of freight. The 
probable amount is stated or supposed, in the agreement, but there is no 
undertaking as to the quantity. 


ERROR to the district court of the United States for the 
western district of Pennsylvania. 

In the district court for the western district of Pennsylvania, 
the administrators of William Noble, the defendants in error, 
instituted an action of covenant against the plaintiff in error 
upon certain articles of agreement in the following terms. 

* Article of agreement entered into this 24th day of Feb- 
ruary, between William Noble, of the city of Cincinnati, of the 
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one part, and William Robinson, Jun., of the city of Pittsburgh, 
of the other part, witnesseth: That the said Noble hereby 
agrees, stipulates, and binds himself, to and with the said 
Robinson, to transport and deliver to said Robinson, in the 
steamboat Paragon, a certain quantity of subsistence stores for 
the use of the United States army, supposed to amount to 
three thousand seven hundred barrels, estimating one half of 
the quantity of stores as flour barrels, and the other half as 
whiskey or pork barrels; the said Robinson delivering the one 
half of the same between the Ist and 10th March to said 
Noble, at Cincinnati, and the other half by the 30th of March, 
at the usual place of deposite, near the mouth of the Ohio; the 
delivery of which stores is to be made and completed in the 
order in which they are received at the town of St Louis afore- 
said, on or before the 15th day of April next ensuing. In con- 
sideration whereof, the said Robinson hereby agrees and binds 
himself to pay to the said Noble, one dollar and fifty cents per 
barrel, one half whereof is to be paid on the delivery of said 
stores at St Louis, in specie funds, or their equivalent, and the 
other half in Cincinnati, in the paper of banks current therein, 
at the period of the delivery of the said stores at St Louis.” 
The declaration averred that in the month of March 1821, 
he, the said Noble, received on board the steamboat Paragon 
all the stores and lading which were offered by Robinson, both 
at the city of Cincinnati, and the usual place of deposit near the 
mouth of the Ohio river, and conveyed all the stores delivered 
on board the said boat, according to the stipulations in the 
articles of agreement, to the town of St Louis, and delivered 
those to Robinson in person, and also avowed performance of 
all the agreements, covenants and stipulations in the arti- 
cles of agreement. The declaration then proceeds to assign 
as breaches of the articles of agreement, that Robinson did not 
deliver one half of the said amount of thirty-seven hundred 
barrels of army subsistence stores, or any other equivalent 
freight, to Noble, or on board the said steamboat Paragon, at 
Cincinnati, between the Ist and 10th of March in the year 
1821, although Noble and the boat were, during that time, 
ready and waiting to receive the same; and Robinson did not, 
on or before the 30th day of March in the year last aforesaid, 
nor afterwards deliver to Noble, at the usual place of deposite, 
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near the mouth of the Ohio river, the other half of the said 
three thousand seven hundred barrels of army subsistence 
stores, or on board of said boat at said last mentioned place, 
although the boat was there ready and waiting to receive the 
same, after the said 30th of March in the year last aforesaid; 
and although Noble has frequently, before and after that time, - 
requested the said Robinson to furnish the stores and freight 
stipulated for as aforesaid; and further, that Robinson hath 
not paid to the said Noble, nor to his use, the said sum of one 
dollar and fifty cents per barrel on the delivery of such amount 
of said stores as were actually carried in said steamboat and 
delivered in all respects, in accordance with the tenor of the 
articles of agreement at St Louis, in specie or otherwise ; nor 
hath Robinson paid to Noble, in any money, by the barrel, ac- 
cording to the price stipulated as aforesaid or otherwise, for 
such amount of said army subsistence stores as Robinson was, 
by the tenor of said articles of agreement, bound to furnish for 
freights to St Louis, as above recited, but, on the contrary, hath 
wholly refused to pay the amount stipulated by him to be paid 
as aforesaid, in the manner or at the times above mentioned, 
or at any other times, or in any other manner. And Robinson 
hath further neglected and omitted to perform, in manner by 
him agreed as above mentioned, the stipulations and covenants 
made as aforesaid, but the same hath broken and not kept, 
contrary to the tenor and spirit of said articles of agreement, 
whereby the said Noble not only was deprived of the amount 
agreed to be paid by Robinson in manner aforesaid, but also of 
other great gains and profit which might and would other- 
wise have arisen and accrued to him during the time of deten- 
tion of steamboat, caused by the non-performance, by Robin- 
son, of his agreements aforesaid. 

On the trial of the cause, the counsel for the defendant 
prayed the court to charge the jury: 

1. That it is an inflexible rule in the construction of con- 
tracts, so to interpret them as to effectuate the intention of the 
parties. That it is within the province of the jury to determine 
what the intention was at the time of the execution of the 
instrument, according to the rules of construction the court 
may advise. 


2. That the contract upon which the present action is 
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instituted, is not a contract of affreightment by charter party. 
There is no hiring of the ship. It is a contract for the con- 
veyance of merchandise in a general ship. That the plaintiff 
cannot recover damages according to the number of tons the 
ship was capable of containing ; but that his damages must be 
limited, according to the terms of the contract, to the actual 
freight earned upon the cargo delivered. 

3. That the words, the spirit, and meaning of the contract 
preclude the plaintiff from recovering from the defendant more 
than the actual value of the Miami Exporting Company paper 
at the time it became due, according to the scale of deprecia- 
tion. 

4. That, under this contract, there was no legal obligation 
upon defendant to tender to plaintiff the amount due him in 
the depreciated currency of the Miami Exporting Company, 
in order to save himself from the payment of the numerical 
value of the notes, inasmuch as the defendant reserved to him- 
self the right either to pay in the depreciated currency, or in its 
equivalent. 

5. That the plaintiff cannot recover, in the present action at 
law, the freight for goods actually transported, and damages 
for the breach of the contract for non-delivery of all the stores 
defendant contracted to deliver for transportation. 

The court charged the jury upon these points : 

1. It is certainly true that the intention of the parties to a 
contract must govern its construction, provided that no violence 
is done to the rules of law in seeking to effectuate such inten- 
tiop, and it is the province of the jury to judge, from the lan- 
guage of the contract, what that intention is, subject to the 
opinion of the court as to its legal effect. 

2. The contract which is the subject of the present suit, is 
not a contract of affreightment by charter party ; and, in strict- 
ness, the plaintiff cannot recover damages according to the num- 
ber of tons the boat was capable of containing. The rule of 
law, in cases where there has been a failure to furnish the sti- 
pulated freight, and there exists no charter party, is for the 
jury to take all circumstances into consideration, and to make 
an allowance for any freight which the master had it in his 
power to transport in addition to that which was furnished. 
If the lading should not be complete without the default of the 
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master, the rule is to estimate the freight by means of an 
average, so as to take neither the greatest possible freight, 
nor the least, and such average is the proper measure of dam- 
ages. 

3d and 4th. The actual specie value of the paper of the 
Miami Exporting Company, at the time it became due by the 
contract, is not the true measure of damages. It was made, 
and to be executed in the state of Ohio, and the laws of that 
state must therefore govern this case. The defendant having 
failed to tender to the plaintiff the paper of the Miami Export- 
ing Company, or its equivalent, at the time mentioned in 
the contract, and the plaintiff having performed all he had 
covenanted to perform, is, by the laws of Ohio, entitled to 
recover the numerical value of the paper of the Miami Export- 
ing Company, in specie, with interest. 

In answer to the last point, the court said, that the plaintiffs 
claim, not only for the freight actually transported and deliver- 
ed, but damages for failing to furnish as much freight as the 
article stipulates for ; if the testimony supports their claim, they 
may, in the present action, recover damages for such failure. 

Whereupon, the counsel for the defendant excepted to the 
opinion of the court upon the several points aforesaid, and 
requested the court to seal a bill of exceptions, which was ac- 
cordingly done. 

The jury rendered their verdict, finding in favour of the plain- 
tiff the sum of three thousand three hundred and ninety-one 
dollars and fourteen cents; upon which verdict the court en- 


tered judgment; and the defendant prosecuted this writ of 
error. 


The case was submitted to the court on printed arguments, 


by Mr Watts, for the plaintiff in error; and by Mr Fetterman 
and Mr Colwell, for the defendants. 


Mr Watts, for the plaintiffs in error. 
Noble’s administrators were plaintiffs in the inferior court, in 


an action of covenant, upon a certain agreement, under the 
seals of the parties. 


From the face of this paper, as well as from evidence ex- 
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trinsic, it appears that Robinson was a contractor with the 
United States for the supply of subsistence stores for their 
troops stationed at a north west post on the Mississippi river ; 
and that Noble was a freighter, who navigated the rivers Ohio 
and Mississippi in steam and flat boats. 

As one half of the stores were to be delivered by Robin- 
son for transportation at Cincinnati, and the other half at the 
mouth of the Ohio—St Louis being the destination ; there ap- 
pear to be two subjects of contemplation presented to the mind 
of said Robinson at the time he executed the agreement : 

1. The usage prevailing between contractors of the United 
States and the goverment ; the latter reserving the right to re- 
strict the quantity of supplies, by giving to the contractors a 
reasonable notice of the same. 

2. The loss arising from the perils of the river, in navigat- 
ing it, at that early day, either in steam or keel boats. 

Hence the caution observed by said Robinson in the intro- 
duction of the terms of his agreement. The stipulation is, on 
the part of Noble, to carry subsistence stores, supposed to 
amount to about 3,700 barrels, leaving the covenant, on the 
part of Robinson, implied, rather than clearly expressed, to de- 
liver any number of barrels for shipment; and that number 
entirely contingent upon his interests, controlled, as they were 
liable to be, by the United States, and the dangers of the 
river. 

The testimony of Richard Miller proves that one half of the 
stores was delivered at Cincinnati, and the reason why the 
other half (two thirds or three-fourths being delivered) was not 
ready at the mouth of the Ohio, was the loss of a flat boat 
laden with them, and under the direction of said Noble. Not- 
withstanding this misfortune of Robinson, it is seriously con- 
tended by the learned counsel of Noble, that, under the terms 
of his agreement, Robinson will be obliged to pay for the freight 
of goods that were sunk on their passage to the place of deli- 
very, and never carried by Noble. 

But the learned judge, in his charge to the jury, stretched 
the point farther and wider than the conscience of the counsel 
would allow them to go. For, although he admits there was 
no “ charter party,” still he asserts the irreconcilable doctrine, 
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that the rule of damages, where there has been an infraction 
of the agreement, would be to find an average number between 
what was actually furnished and what the boat was capable of 
containing ; so that, if the capacity of the * Paragon” exceeded 
6,000 barrels, the average number, according to the chaige of 
the court, and which governed the jury, would be far beyond 
even the 3,700 bartels. By referring to the account of Robin- 
son, the court will see how fara blind chance has carried her 
votaries beyond the limits of justice. 

The second reason assigned for the reversal of the judgment 
arises out of the misconstruction of the court of that part of the 
agreement relating to the payment of money. 

It is proved by the deposition of Spencer, that the current 
value of the bills of the Miami Exporting Company paper, 
on the Ist April 1821, was sixty-six and two-thirds cents in 
specie. 

Cincinnati is about 800 miles from St Louis, and the mouth. 
of the Ohio not more than one-fourth the distance; hence the 
stipulation, on the part of Robinson, to pay one dollar and fifty 
cents per barrel for transportation from Cincinnati, and the 
equivalent of one dollar and fifty cents in the depreciated cur- 
rency, being one dollar, from the mouth of the Ohio to St 
Louis. 

This intention of the parties is the more apparent, by com- 

paring the different clauses of the agreement. In the first, 
Robinson contracts to pay in “specie funds ;” and in thé 
second, “in the paper of banks current at Cincinnati at the 
period of delivery of said stores at St Louis ;” and, to put 
the intention beyond controversy, it is further added, “it is 
understood that the payment to be made in Cincinnati is to 
be in the paper of the Miami Exporting Company, or its equiv- 
alent.” 
The term ‘“ equivalent,” (being compounded of equus and 
valeo) both in its original and ordinary signification, means 
what this depreciated currency was worth, equal in value ; and 
cannot be restrained to what it is contended it is, to bank notes 
of numerical value. 

In the general derangement of currency of 1821, Mr Robin- 
son clearly reserved the right to pay either in the paper of the 
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Miami Exporting Company, in other depreciated paper, or the 
value of said Miami Exporting Company’s paper in April 1821, 
in specie. 

The case relied upon by the: learned judge who ruled this 
cause will be found in Wilcox’s edition of Ohio Reports, 87, 88 
—Morris v. Edwards. And, although dissenting from the 
opinion of Judge Hitchcock, and yielding to that of Judge 
Burnet, it is considered that the opinion of Judge Hitchcock 
is irreconcilable with that of the district judge in the present 
cause. 

It is based upon the principle that the amountof the indebted- 
ness of the drawer of the note was liquidated and fixed at two 
thousand dollars; and that, if it had been intended as a promise 
to pay numerically, or the value of the currency, it ought so 
to have been expressed; and the judge infers, from the ab- 
sence of the expression, that it was not so intended. In 
the case of Morris v. Edwards the evidence of depreciation was 
excluded from the jury ; in this case, it was admitted without 
objection. 

Differing as that case does essentially from the present, the 
attention of the court is particularly invited toa review of it. 

To sustain the positions that depreciated bills are not. money, 
not alegal tender, and not negotiable, but a mere commodity, 
the attention of the court is requested to the cases of M’Cor- 
mick v. Trotter, 10 Sergeant and Rawle 94; 8 Mass. 260; 9 
Johns. 120 ; 3 Kent’s Com. 76; 1 Dallas 124; 2 Dallas 123, 
173; 1 Bibb 461. 

It is certainly clear that, when a man agrees to pay an as- 
certained sum of money, in commodities, as in the case in 1 
Wash. C. C. R. 376, where there was an agreement to pay 
seven thousand eight hundred and twenty-eight livres in sugar, 
or the bureau case in 2 Penn. Rep. 65, and fails to tender the 
commodities on the day they become due, that the debtor can 
recover the amount in money, as in the first case, and the price 
of the bureaus as in the second. But this does not disturb the 
inviolable principle. When there is a contract to pay in speci- 
fic articles, the rule of construction is to estimate the damages 
according to the value of the articles at the time of the infrac- 
tion of the agreement. Vide 2 Mason 89 ; 3 Wheaton 200; 





JANUARY TERM 1834. 189 


[Robinson v. Noble’s Administrators.] 


6 Wheaton 109; 1 Peters’s C. C. R. 85; 3 Cranch 298; 11 
Sergeant and Rawle 445. 

But, by the positive stipulation of the parties to the present 
case, the paper of the Miami Exporting Company was ren- 
dered a commodity, and Robinson agreed to pay in money, and 
Noble to receive in money, what it was worth at a certain date ; 
and all the circumstances of the transaction, the words and 
spirit of the covenant, conduce to this construction. 

The learned judge therefore has erred in his charge to the 
jury, upon the several points presented ; and injustice has been 
done to the plaintiff in error. 


Mr Fetterman and Mr Colwell, for the defendant in error, 
contended: 

By the terms of the contract Robinson was bound to furnish 
Noble, the owner and captain of the steamboat Paragon, with 
with about thiee thousand seven hundred barrels of freight to 
be transported to St Louis; one half to be furnished at Cin- 
cinnati, and the other half at the mouth of the Ohio, for the 
transportation of which was to be paid the sum of one dollar 
and fifty cents per barrel freight. 

It appeared in evidence that he furnished for the long voyage, 
the full half of three thousand seven hundred barrels, and pre- 
vented Noble from taking other freight ; but that for the short 
and profitable voyage, he furnished not quite two-thirds of a, 
load. And in the declaration it is averred as a breach of the 
agreement on the part of Robinson, that he did not furnish the 
stipulated number of barrels, freight. In consequence of which 
Noble sought to recover damages. . 

It is urged that, by the true effect of the agreement, Robin- 
son is not so discharged, and that he was bound to furnish the 
three thousand seven hundred barrels, subject only to such 
deduction as may be reasonable under the qualification of 
the terms connected with the number three thousand seven 
hundred, keeping in view the circumstances of the case. It 
is plain that the owner of a boat, entering into such a con- 
tract, would be governed in his arrangements, and in fixing 
his terms, by the quantity of freight he was to carry. The . 
testimony shows that the amount agreed for, would make 
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about two loads for the Paragon. The voyage was specially 
undertaken for Robinson; and, doubtless, the rate of the 
freight was regulated by its length, the time it would occupy, 
and the amount to be furnished. The boat might make 
money by carrying two full loads at one dollar and fifty 
cents per barrel, and lose money by carrying a load and a 
half at the same price. When Robinson agreed to furnish 
“stores supposed to amount to about three thousand seven 
hundred barrels,’ how was he understood by Noble? Did 
either of them suppose that this stipulation would be fulfilled 
by a delivery of three thousand one hundred? Surely, these 
qualifying terms have some reasonable limitation. When we 
say about three thousand seven hundred, we surely mean more 
than three thousand, else why descend to hundreds? Some 
degree of certainty in hundreds above three thousand, is clearly 
intended. Does not the common and plain intent of the lan- 
guage show that the parties meant some number between three 
thousand six hundred, and three thousand eight hundred ? 
As hundreds is the lowest denomination to which the parties 
have descended, the range of the qualification must be kept 
within one hundred of the number named. Here, then, is the 
case of a plain agreement to furnish at least three thousand 
six hundred barrels of freight, and to pay for the same as fur- 
ther agreed. It matters not, in the view of the defendant in 
error, whether this is a case of a charter-party, or the case of 
goods carried in a general ship ; the construction of the agree- 
ment must be the same either way. In relation to this point, 
our claim arises in the failure of Robinson to furnish the freight 
agreed upon, and is therefore a claim upon dead freight. The 
agreement, when understood, constitutes the law of this case, 
and there can be no rule in relation to charter-parties or 
freight in general ships affecting its construction, or the rights 
of the injured party, in reference to the question before the 
court. 

It is objected that the judge erred in laying down the rule 
of damages on this point to the jury. It is believed that no 
fairer, nor more honest rule can be found than the one adopted 
by him, nor does it militate with any decision. 

The owner of the Paragon is prevented taking more freight 
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by the conduct of Robinson, for the long voyage and the short 
voyage, the owner of the Paragon performed his part of the 
contract. He transports a full load the long voyage, he gets 
but half a load the short one, and that to him the voyage in- 
tended to be profitable. 

The judge is correct in saying that Robinson, when there 
had been a failure on his part to furnish the amount of freight 
stipulated, should pay for any freight that might have been 
transported, and which was not transported, owing to his in- 
terference or default. Can there be a fairer rule on this sub- 
ject than the average one as laid down by the judge. 

It is believed, that the rule recognized in Story’s Abbot, last 
edition, pages 197 to 200, and the cases there referred to, fully 
establish the rule laid down by the learned judge to be -the 
law. See also Penoyer v. Hallet, 15 Johns. 332. It is also 
presumed, that the same answer may be given to the fourth 
assignment of error, which is nothing more than a consequence 
from the first. 

Abbot on Shipping 278, where the very rule of the court 
helow is laid down distinctly. Holt on Shipping 350; 3 Chitt, 
Com. Law 399, 407, 408; Beames 190; Laws on Char. 
Part. 117; Cleme and Catara, 2 Gail. Rep. 73; Edwin. 
and Stafford v. The East India Company, 2 Vernon 212. 

2d. It is assigned for error, that the court were wrong in 
charging the jury, that Robinson having failed to tender to the 
plaintiff the paper of the Miami Exporting Company or its 
equivalent, at the time it was due, is obliged to pay the numer- 
ical value of the paper with interest. 

It appears from the evidence, that at the time Robinson was 
to have paid in paper of the Miami Exporting Company, or 
its equivalent, such paper was considerably under par, and 
that Noble was an indorser on, and liable for a considerable 
amount to the Miami Exporting Company. It would then 
have suited him as well as cash. Robinson, however, does 
not pay when the agreed time arrived, and never has paid, 
even until thisday. And now, after this great delay, he comes 
forward, and asks to be released from a breach of his contract. 
This is the case of a contract made in the state of Ohio, as 
the money is to be paid at Cincinnati. 
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The contract, then, between these parties, must be governed 
by the law of the state of Ohio on the subject; see Van 
Reimsdyk v. Kane et al. 1 Gallison 371; Camfranque v. Bur- 
nell, 1 Wash. C. C. 340; Golden v. Prince, 3 Wash. C. C. 313; 
Green v. Sarmiento, 1 Peters 74,3 Wheat. Rep. 101 and 146; 
Cox and Dick v. The United States, 6 Peters 172; Boyle v. 
Zacharie and Turner, 6 Peters 635; which cases settle the 
point. 

It is apprehended then, that in Ohio the question has been 
decided both at law and equity. The case of Edwards v. 
Morris, 1 Ohio Reports 524, was a bill in chancery, filed by 
the complainant, alleging, that at the time he contracted to 
pay for certain land in current bank notes of the city of Cin- 
cinnati, his agreement was, as he supposed, only to pay in 
paper of the Miami Exporting Company, which was thirty- 
three per cent under par, and praying for relief; &c., and 
that he only may be compelled to pay the real value of that 
paper. And the case appears, by the report, to have been 
fully agreed, and the opinion delivered by judge Hitchcock, 
who says, 

The prayer of the bill, in this case is, to enjoin a judgment 
at law, rendered at the last term of this court, and also to 
procure a rescision of a contract. Two reasons are assigned 
why the court should interfere. 

ist. A mistake in the terms of the note upon which the 
judgment was rendered. 

2d. A doubt as to the title to the land conveyed by the de- 
fendant to the complainant, which land was the consideration 
of the note. 

The facts set forth in the bill, are admitted by the demurrer, 
and the question to be determined is, whether there is sufficient 
matter to justify the interference of a court of chancery. 

It is the peculiar province of chancery, to relieve against 
fraud, mistake or accident. But how far parol testimony can 
be admitted, to prove mistake in a written instrument, has been 
matter of much altercation and doubt. Mistakes in matter of 
fact, it seems, may be rectified; and the opinion of the court, 
in the case of Hunt v. Rousmanier’s administrators, 8 Wheat. 
174, goes far to establish the doctrine, that where parties, 
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through a mistake and ignorance of the law, execute a writ- 
ing which does not carry into effect their contract and inten- 
tion, the true contract and intention may be enforced in chan- 
cery. : 

In the case before the court, the alleged mistake consists in 
this; the purchase money, which was the consideration for 
which the note was given, was to have been paid in the notes 
of the Miami Exporting Company. 

The note was to have been made thus payable, whereas, in 
fact, it was made payable in ‘ current bank notes of the city 
of Cincinnati.” The complainant understood, that he was to 
pay in the numerical value of the notes. If, in consequence 
of this mistake, the complainant has sustained an injury, he 
ought to be relieved. 

It is an invariable rule in chancery, that he who seeks equity, 
must do equity. Suppose the notes referred to had been drawn, 
payable in the notes of the Miami Exporting Company, and 
there had been no mistake, what must the complainant have 
done to have defended himself at law, and to have secured to 
himself the privilege of paying in the notes of that bank. He 
must have tendered the notes on the day; and ought to have 
them in court. 

The mistake however happened, which rendered it proper 
that he should come into a court of chancery: what ought he 
todo here? The contract was, that he was to pay, on a par- 
ticular day, the sum named in the obligation, in a particular 
description of bank notes. He ought then to show, that he 
tendered these notes at the time specified, and he ought to bring 
them into court, that the opposite party may receive them. 
The notes, however, are not brought into court, nor is there 
any pretence that they have been tendered. . The complainant, 
then, does not appear to be ready to do that equity which he 
requires of the defendant, and on this ground is not entitled 
to the relief prayed for. 

The circumstance that the defendant, some time before the 
promissory note fell due, stated that he would not receive those 
bank notes in payment, cannot excuse the complainant in not 
making the tender. 

It is claimed, that an account should be taken of those 
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notes, and that the complainant should only be made liable for 
their specie value. This cannot be done. Bank notes are 
considered as money—the holder has a right to look to the 
banks which issue them for their numerical value in specie, 
and cannot be compelled to take for them a value fixed by 
shavers and brokers. The ability or inability of the bank to 
pay, ought not to be taken into consideration. 

The demurrer is therefore sustained, the injunction dissolved, 
and the bill dismissed with costs. 

In the same book, page 178, in the case of Smith v. Goddard, 
it is ruled at law, that a contract to pay in current bank notes, 
is a contract to pay in money, if the bank notes are not ten- 
dered at the day. 

And also, in the before cited case of Morris v. Edwards, on 
the law side of the court, reported in 1 Ohio Reports, com- 
mencing at page 189, the question is fully discussed, both by 
the bar and the bench; and the question seems conclusively 
settled. To that case, and to the reasoning of the judges 
who delivered the opinion of the majority of the court, the 
attention of this court is respectfully requested. 

It is thought, that the principle of the Ohio cases, is sanc- 
tioned by a decision of judge Washington’s, in the case of 
Courtoir v. Carpentier, reported 1 Wash. C. C. 376. This 
was an action on a note, given by defendant to plaintiff at Gua- 
daloupe, both parties being French subjects, for the payment 
of seven thousand eight hundred and twelve livres, in sugars, 
at money value ; it was proved that notes of this description 
formed a species of circulating medium at Guadaloupe. 

That according to the custom of the place, when payment 
is demanded, or suit brought, three persons are appointed to 
value the sugar, and determine what quantity should be de- 
livered in payment of the note. That notes of this kind are 
always in a state of depreciation, from twenty-five to forty per 
cent, below cash. That when this note was given, it would 
have been easier to pay three thousand dollars in sugar, than 
one in cash. That they carried interest only from the time 
judgment was rendered, or the note registered before a notary. 
Held, that the law of the place where the contract was made 
must govern; but since our courts, to which the parties have 
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appealed, cannot give a judgment for sugar, the value in 
money must be given, which, in effect, is the precise sum men- 
tioned in the note, but that no interest is to be allowed up to 
the time of the judgment. 

As to the term “about,” and in the agreement it is obvious 
that it means between three thousand six hundred and three 
thousand eight hundred barrels—without straining, it cannot — 
be made, in this case, to mean less. It appears, that the half 
of three thousand seven hundred was a fair load for the boat, 
and it is obvious, that the contract was made in special refer- 
ence thereto. 

It is believed, that the cases to which the court are re- 
ferred, will justify the district judge fully in his instruction on 
all the points to the jury. 


Mr Justice M’Lean delivered the opinion of the Court. 

This case was brought into this court, by a writ of error to 
the district court, which exercises the powers of a circuit court, 
for the western district of Pennsylvania. 

The plaintiffs in the district court, commenced an action 
of covenant on the following instrument. ‘Article of agree- 
ment, entered into this 24th day of February, between 
William Noble of the city of Cincinnati of the one part, and 
William Robinson, Jun. of the city of Pittsburgh of the other 
part, witnesseth: that the said Noble hereby agrees, stipulates 
and binds himself, to and with the said Robinson, to transport 
and deliver to said Robinson, in the steamboat Paragon, a cer- 
tain quantity of subsistence stores, for the use of the United 
States army, supposed to amount to about thirty-seven hun- 
dred barrels, estimating one half of the quantity of stores as 
flour barrels, and the other half as whiskey or pork barrels, 
the said Robinson delivering one half of the same between the 
Ist and 10th of March to said Noble, at Cincinnati, and the 
other half by the 30th of March, at the usual place of de- 
posite, near the mouth of the Ohio; the delivery of which stores 
is to be made and completed in the order in which they are 
received, at the town of St Louis aforesaid, on or before the 
15th day of April next ensuing. In consideration whereof, 
the said Robinson hereby agrees and binds himself to pay to 
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the said Noble, one dollar and fifty cents per barrel, one half 
whereof is to be paid on the delivery of said stores at St Louis, 
in specie funds or their equivalent, and the other half in Cin- 
cinnati, in the paper of banks current therein, at the period of 
the delivery of said stores at St Louis. In testimony whereof, 
the parties signed and sealed the instrument, the 24th of Feb- 
ruary 1821.” 

Under the agreement was the following memorandum. “It 
is understood that the payment to be made in Cincinnati, is to 
be in the paper of the Miami Ex»orting Company or its equiva- 
lent.” Signed, William Robinson, Jun. 

This covenant being before the jury, the defendant’s counsel 
prayed the court to instruct them, that the plaintifis could only 
recover the stipulated price for the freight actually transported, 
and that they were entitled to no more than the specie value 
of the notes of the Miami Exporting Company Bank, at the 
time the payment should have been made at Cincinnati. But 
the court refused so to instruct the jury, and directed them that 
they were authorised to take “all the circumstances into con- 
sideration, and to make an allowance for any freight which 
the master had it in his power to transport, in addition to that 
which was furnished. That if the lading should not be com- 
plete, without the default of the master, the rule is to estimate 
the freight by means of an average, so as to take neither 
the greatest possible freight, nor the least, and that such ave- 
rage is the proper measure of damages. 

And the judge further instructed the jury, that “the defend- 
ant having failed to tender to the plaintiff the paper of the 
Miami Exporting Company, or its equivalent, at the time men- 
tioned in the contract, and the plaintiff having performed all 
he covenanted to perform, is by the laws of Ohio entitled to 
recover the numerical value of the paper of the Miami Export- 
ing Company in specie, with interest.” And the jury, under 
these instructions found for the plaintiff two thousand three 
hundred and seventy-seven dollars and thirty-six cents in dam- 
ages. 

On this statement of the case, the question arises, whether 
the court erred in refusing to give the instructions prayed for 
by the defendant. And first, whether the plaintiffs were enti- 
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tled to recover in damages more than the stipulated price for 
the freight actually transported. 

By the article, Noble agreed with Robinson to transport 
“in the steamboat Paragon, a certain quantity of subsistence 
stores, &c., supposed to amount to about thirty-seven hundred 
barrels,” &c.; ‘*in consideration whereof, Robinson binds him- 
self to pay one dollar and fifty cents per barrel.” Under this 
agreement, only three thousand one hundred and five barrels 
were delivered for transportation. 

The plaintiff's counsel insist, that Robinson was bound by 
his agreement to deliver the number of barrels specified, subject 
only to a reasonable qualification of the words “supposed to 
amount to thirty-seven hundred barrels ;” and that by this rule, 
the number could not be reduced below thirty-six hundred 
barrels. 

It is clear, from the agreement, that the- amount of freight 
was not ascertained, and that Robinson did not covenant to 
deliver any specific number of barrels. It was conjectured, 
there were thirty-seven hundred, and the payment for the 
transportation was to be at the rate of one dollar and fifty cents 
per barrel. 

The master of the steamboat Paragon proved on the trial, 
that the second trip which the boat made under this contract, 
she had not more than two thirds or three fourths of a cargo. 
And it also appeared, that the reason assigned why a greater 
number of barre's were not delivered to the master of the 
steamboat was, that one or two flat-boats, laden with flour, 
designed as a part of the second cargo of the Paragon, were 
sunk above Cincinnati. 

If Robinson had bound himself to deliver a certain number 
of barrels, and had failed to do so, Noble would have been en- 
titled to damages for such failure; but a fair construction of 
the contract imposed no such obligation on Robinson, and con- 
sequently, the breach assigned in the declaration is not within 
the covenant. 

It is unnecessary to determine, whether, under a certain 
state of facts, and with proper averments in the declaration, 
damages might not be recovered, beyond the price per barrel 
for the cargo transported, as such a case is not before the court. 
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There is no pretence that Robinson did not deliver the whole 
amount of freight in’ his possession, at the places designated in 
the contract. In this respect, as well as in every other, in 
regard to the contract, he seems to have acted in good faith. 
And he was unable to deliver the number of barrels supposed, 
either through the loss stated or an erroneous estimate of the 
quantity. But, to exonerate Robinson from damages on this 
ground, it is enough to know, that he did not bind himself to 
deliver any specific amount of freight. 'The probable amount 
is stated or supposed, in the agreement; but there is no under- 
taking as to the quantity. 

When the circumstances under which this contract was 
made are considered ; the contingencies on which the delivery 
of the freight, in some degree depended: the reason is seen, 
why cautious and indefinite language was used, in regard to 
the number of barrels, in the contract. And the result proved 
that this caution was judicious; as, if the contract had stipulated 
for a specific amount of freight, Robinson would have been 
bound to pay the full price of transportation, notwithstanding 
the loss he sustained. 

The court think that there was no breach of the covenant, 
in this respect, on the part of Robinson, and that the district 
court erred in not giving the instruction, as prayed for by the 
defendant. 

The second instruction asked by the defendant’s counsel in 
the court below was, that the plaintiffs were not entitled to re- 
cover more than the specie value of the notes, in which the 
payment was to have been made, at Cincinnati. 

It was proved, on the trial, that the notes of the Miami Ex- 
porting Company, in which, by the contract, the payment was 
to be made or other notes of equal value, were not worth more 
in specie, than sixty-six and two thirds per cent. 

The express provisions of the contract show, that the pay- 
ment at Cincinnati was not to have been made in specie, or 
what was equivalent to specie. ‘The notes of the Miami Ex- 
porting company were substituted by the parties, as the stand- 
ard of value, which should discharge this part of the contract, 
and the payment of those notes, or any others of equal value, 
was all that Noble had a right to demand. But, it is contend- 
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ed, that as the payment was not made at the day, it must needs 
be made in specie, and to the full amount of the-sum agreed 
to be paid in depreciated paper. 

In what does this covenant to pay differ from an agreement 
to deliver a certain quantity of flour, or any other commodity 
on a’given day. 

The notes of the Miami Exporting Company purported to 
be money, and may, to some extent at the time, have circula- 
ted as such in business transactions: but it is manifest, they 
were not considered as money by the parties to this contract ; 
but as a commodity, the value of which was to be ascertained 
by the amount of specie it would bring in the market. And 
if it should not be convenient for Robinson to make the pay- 
ment in these notes, he was permitted to make it, by the con- 
tract, in any other depreciated notes of equal value. 

Robinson failed to make the payment at the time, and is 
he now bound to pay the nominal amount of these notes in 


_specie ? What damage has Noble sustained by the non-pay- 


ment? Certainly not more than the value of the notes, if 
they had been paid. 

Had these notes been equal to specie on the day of payment, 
Robinson was bound to pay them, or what was of equal value. 
If they had depreciated to fifty cents in the dollar, Noble was 
bound to receive them, in discharge of the covenant. Each 
party incurred a risk in the fluctuations of the value of the 
notes specified ; and nothing could be more unjust, or more 
opposed to the spirit and letter of the contract, than to require 
Robinson to pay in specie, the nominal value of these notes. 
The law affixes no such penalty for default of payment. Ro- 
binson can only be held liable to make good the damages sus- 
tained through his default ; and the specie value of the notes, 
at the time they should have been paid, is the rule by which 
such damages are to be estimated. 

In this view, it appears that the district court erred in re- 
fusing to give the second instruction prayed for by the defend- 
ant’s counsel ; on this ground, therefore, as well as the one 
first noticed, the judgment of that court must be reversed, and 
the cause remanded for further proceedings, in conformity with 
this decision. 
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This cause came on to be heard on the transcript of the 
record from the district court of the United States, for the 
western district of Pennsylvania, and was argued by counsel ; 
on consideration whereof, it is ordered and adjudged by this 
court, that the judgment of the said district court in this cause 
be, and the same is hereby reversed, and that this cause be, 
and the same is hereby remanded to the said district court, 
with directions that further proceedings be had therein, accord- 
ing to law and justice, and in conformity with the opinion of 
this court. 
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Amos BINNEY, APPELLANT v. THe CHESAPEAKE AND Onto 
Canat Company. 


A bill was filed in the circuit court of the district of Columbia, against the 
Chesapeake and Ohio Canal Company, claiming as riparian proprietor from 
the company, a right to use, for manufacturing purposes, the water of the 
Potomac, introduced through the land of the appellant, when the quan- 
tity of water so introduced should exceed that required for navigation. 
The bill charged that the land of the appellant was susceptible of being im- 
proved, and was intended so to be, for the purposes of manufacturing, 
by employing the water of the Potomac, prior to 1784, in which year 
the Potomac Company was chartered. All the chartered rights of that 
company, and all their obligations were, in 1825, transferred to the Chesa- 
peake and Ohio Canal Company. By the improvements made by the 
Potomac Company, much surplus water was introduced and wasted on the 
land of the appellant. The Chesapeake and Ohio Canal Company had 
deepened the canal; had made other improvements on the land of the 
appellant ; thus, isfioducing a large quantity of water for navigation and 
manufacturing. The appellant claims, that under the charter of the Poto- 
mac Company, held by the Chesapeake and Ohio Canal Company, he is 
entitled to use this surplus water for manufacturing purposes. If the water 
is insufficient for this purpose, he claims to be allowed to have the works 
enlarged, to obtain a sufficient supply. The court held, that under the pro- 
visions of the charter, the purposes for which lands were to be condemned 
and taken were for navigation only ; limiting the quantity taken to such 
as was necessary for public purposes. By the thirteenth section of the 
charter of the Potomac Canal Company of 1784, the company were author- 
ized, but not compelled to enter into agreements for the use of the surplus 
water. The owner of the adjacent lands required no such special per- 
mission by law: this is a right incident to the ownership of land. The 
authority, on both sides, was left open to the mutual agreements of the 


parties ; but neither could be compelled to enter into an agreement relative 
to the surplus water. 


ON appeal from the circuit court of the United States from the 
county of Washington in the District of Columbia, 

The appellant, on the 5th day of December 1831, filed a bill 
in the circuit court of the county of Washington, against the 
appellees, by which he charged that he and those under whom 
he claims, held title to, and were in possession of three adjacent 
tracts of land on the shore of the river Potomac, and where 
the said river is innavigable, prior to the year 1784. 

That these lands being situated on. that part of the river 
called the Little Falls, were susceptible of being improved by 
VOL. VIII.—2 A 
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applying the water of the river for manufacturing purposes ; 
and were, prior to the year 1784, intended by the proprietors to 
be so improved. 

That when the charter of the Potomac Company was 
granted, in 1784, by Maryland and Virginia, it Was known that 
such improvement was intended ;—and the charter expressly 
secured the rights of such proprietors by the thirteenth section 
of the act of incorporation, which is in these words :— 

Sec. XIII. And, whereas some of the places through which 
it may be necessary to conduct the said canals may be conve- 
nient for erecting mills, forges, or other water works, and the 
persons possessors of such situation may design to improve the 
same, and it is the intention of this act not to interfere with 
private property, but for the purpose of improving and perfect- 
ing the said navigation, Be it enacted, That the water, or any 
part thereof, conveyed through any canal or cut, made by the 
said company, shall not be used for any purpose but navigation, 
unless the consent of the proprietors of the 4nd through which 
the same shall be led be first had; and the said president and 
directors, or a majority of them, are hereby empowered and direct- 
ed, if it can be conveniently done to answer both the purposes of 
navigation and water works aforesaid, to enter into reasonable 
agreements with the proprietois of such situation concerning 
_ the just proportion of the expenses of making large canals or 

cuts, capable of carrying such quantities of water as may be 
sufficient for the purposes of navigation, and also for any such 
water works as aforesaid. 

In the year 1825, the Chesapeake and Ohio Canal Company 
obtained a charter, and by this charter and .the proceedings 
under it this company has obtained a surrender from the Poto- 
mac Company of all its chartered rights and privileges and 
property, and now holds the same, “in the same manner and to 
the same effect,” as they were before held by the Potomac Com- 
pany. 

The bill charges that in the year 1793, the Potomac Company 
made a condemnation under its charter of a portion of these 
lands for a canal, which is exhibited; and made a canal 
through the same, which was so constructed as to admit more 
water than was necessary for navigation ; which surplus water 
was wasted on the lands of complainant, at four sluice gates, 
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and three waste dams, and continued to be so wasted at such 
places, during the continuance of the works of said company. 

The complainant further charges that, since their incorpora- 
tion, and the surrender of the charter of the Potomac Company, 
the Chesapeake and Ohio Canal Company have taken possess- 
ion of the canal of the former company, and of the land so 
condemned, and have also entered upon other parts of his said 
land not condemned, and have greatly enlarged and deepened 
the said canal, and constructed a part of it as a feeder for their 
main canal, and erected a permanent stone dam across the 
river, and introduced therein a large quantity of water, for the 
purpose, as appears, in their own reports, memorials and 
proceedings, of obtaining “ a large volume of surplus water to 
sell for manufacturing purposes, and to be applied to other 
canals to be hereafter authorized.” 

The bill further charges that, these works may, if necessary 
in order to introduce more water into the canal, be enlarged ; 
and though the complainant avers that the quantity of water 
now admitted, is abundant both for navigation and for manu- 
facturing purposes, yet he declares that he has always been, 
and yet is willing, to make an equitable arrangement to pay a 
fair proportion of the expense of such enlargement, if the 
same should be adjudged necessary. 

The complainant further charges, that by these works of the 
said two companies it has been made, if not impracticable, yet 
very expensive and difficult for him to apply the water of the 
river to works upon his lands, without taking the same out of the 
said canal and feeder. He contends that, under these charters, 
he is entitled to be allowed the use of the surplus water out of 
the canal and feeder, and complains that the defendants have 
wholly refused to admit him on any terms to use the said sur- 
plus water, or to make any equitable agreement for the enlarge- 
ment of the works, if they shall contend that such enlarge- 
ment is necessary ; and that they avoW their determination to 
take the water through his said lands without his being allow- 
ed in any manner or upon any terms the use of said water, 
and to dispose of the same, after passing through his lands, 
at such places as they are allowed by the present charter to 
waste the same, for their own benefit and profit, and also to 
sell the same wherever they may find it advantageous to do so, 


— 
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if they can obtain an amendment of their charter to authorize 
them so to do, for which amendment they are now making ap- 
plication. 

The complainant prays to be relieved against these wrongs, 
to be allowed to use the surplus water now admitted into the 
canal and feeder, which he avers is abundant both for naviga- 
tion and manufacturing purposes, and if found insufficient, 
then to be allowed to have the works enlarged upon equitable 
terms to admit a sufficient supply of water for both purposes— 
and also prays for general relief. 

The answer denies the right of complainant to the relief 
sought, or to any relief; denies that he, or those under whom 
he claims, had any right to use the water of the river on their 
lands for manufacturing purposes, prior to the charter to the 
Potomac Company in 1784; denies that such right, if he has 
it, has been affected by the works of either company ; denies 
his right to any use of the water under the charter of that 
company, and under the charter of the present company ; ad- 
mits that they have enlarged the canal and feeder, so as to 
receive more water than is necessary for navigation; and 
“that a considerable quantity of surplus water might be used 
and expended on that part of the canal adjacent to the lands 
claimed by complainant, and through said lands, without in- 
jury to the navigation of said canal ; >> and “claims the said 
water as their sole and exclusive property, ” and insists that 
* they possess the same right, in disposing of the same, to de- 
termine where it shall be vented from the canal, and in what 
quantities, and upon what terms it shall be enjoyed by others, 
as they have in exercising similar acts of ownership over any 
other description of property to which their title is absolute 
and unconditional.” 

It was agreed, that the complainant has title to the lands 
set forth in the bill; and the location of the said lands, and 
their susceptibility of improvement for manufacturing purposes, 
were admitted to be as set forth in the bill. 

The appellant made the following points. 

1. That the complainant, and those under whom he claims, 
had the right to apply the water of the river to manufacturing 
purposes on the said lands, prior to the act of 1784, incorpora- 
ting the Potomac Company. 
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2. That this right was affirmed and secured by that act, 
and the terms and manner of exercising it provided for. — 

8. That the charter of the Chesapeake and Ohio Canal 
Company does not impair this right. 

4. The lands owned by the complainant having the entire 
and sole command of the falls, and no proprietor of lands be- 
low him being able to get the water without taking it through 
his land, the Chesapeake and Ohio Canal Company cannot 
condemn his land, and construct their works so as to take the 
water through his land, and dispose of it on lands below him, 
without his consent. 

5. The company have no right to take his land, or cOnstruct 
their works so as to admit more water into their canal than 
was necessary for the purposes of navigation ; and this, the 
evidence, and their own reports and proceedings, show they 
have done. 

6. The Potomac Company, having constructed their canal, 
and established sluices and waste dams for the discharge of 
surplus water on the complainant’s lands for more than twenty- 
five years, which surplus water could ‘have been applied to 
manufacturing purposes, (as proved by the evidence of Payne, 
Pierce and Thompson) the present company are bound to 
allow the complainant the use of an equal quantity of the sur- 
plus water on his said land. 

7. The company, having purposely introduced more water 
than was necessary for navigation, with a view to dispose of 
it for their own benefit, cannot take it through the complain- 
ant’s land, and dispose of it under their charter, even at places 
where it may be necessary to waste what was thus introduced. 

8. That the said company have no right to enter upon, or 
condemn any lands of the complainant, not included in the 
condemnation of the Potomac Company; congress not hav- 
ing given any such power of entry or condemnation, and 
congress having no right under the constitution and acts of 
cession of Maryland and Virginia to give such power. 


The case was argued by Mr Key and Mr Webster, for the 


appellant; and by Mr Swann and Mr Coxe, for the ap- 
pellees. 
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The court gave no opinion upon any of the questions argued 
in the case, other than those arising out of the thirteenth section 
of the act incorporating the Chesapeake and Ohio Canal Com- 
pany, as to the power and obligation of the company to enter 
into arrangements with the owners of the lands adjacent to 
the canal, respecting the use of the water introduced into the 
canal “ for the purpose of carrying on water works of various 
descriptions, when it could be done conveniently.” 

The counsel for the appellees denied, that under the char- 
ter of the company, they were compelled to make agreements 
for the use of the surplus water ; or that the owners of land, 
througt#which the canal passed, claiming as riparian proprie- 
tors, could oblige the company to enlarge the canal, or to per- 
mit it to be enlarged so as to introduce a surplus quantity of 
water to be used for the supply of manufacturing power. 


Mr Justice Tuompson delivered the opinion of the Court. 

This case comes before the court from the circuit court of the 
District of Columbia, for the county of Washington, on appeal 
from a decree, dismissing the bill of the complainant in that 
court, who is the appellant here. 

The questions involved in this controversy, are highly im- 
portant to the parties in a pecuniary point of view, and embrace, 
in some measure, public considerations, connected with the 
Chesapeake and Ohio Canal Company. These considerations 
have led to a range of argument at the bar, and the discussion 
of many questions, important and interesting in themselves, 
but which are not raised by the case, now presented to the 
judgment of this court: and we shall confine ourselves to the 
questions properly arising out of the pleadings in the cause. 

The bill filed in the court below charges, that, prior to the 
year 1784, the appellant, and those under whom he claims, held 
title to, and were in possession of certain tracts of land on the 
shore of the river Potomac, where the said river wasinnavigable. 
That these lands, being situated on that part of the river, called 
the Little Falls, were susceptible of being improved, by applying 
the water of the said river tomanufacturing purposes, and were, — 


prior to the year 1784, intended by the proprietors to be so im- 
proved. 
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That when the charter of the Potomac Company was 
granted, it was known that such improvement was intended. 
And that the charter expressly secured the rights of such pro- 
prietors, by the thirteenth section of the act incorporating that 
company in the year 1784. 

The bill then charges, that in the year 1825, the Chesa- 
peake and Ohio Canal Company obtained a charter, by which, 
and the proceedings under it, this company obtained a surren- 
der from the Potomac Company, of all its chartered rights, 
privileges and property ; and now holds the same, in the same 
manner, and to the same effect, as they were before held by 
the Potomac Company. . 

The bill further charges, that in the year 1793, the Potomac 
Company made a condemnation under its charter, of a portion 
of these lands for a canal, and made a canal through the same; 
which was so constructed as to admit more water than was 
necessary for navigation. Which surplus water was wasted 
on the lands of the complainant, at four sluice gates, and three 
waste dams, and continued to be so wasted at such places, 
during the continuance of the works of the said company. 

That the Chesapeake and Ohio Canal Company, since their 
incorporation, and the surrender of the charter of the Potomac 
Company to them, have taken the possession of the canal of 


that company, and of the land so condemned. And have also . 


entered upon other portions of said land, adjacent thereto, and 
have greatly enlarged. and deepened the said canal, and con- 
structed a part of it asa feeder for the main canal; and erected 
a permanent stone dam across the river, and introduced into 
the land a large quantity of water, for the purpose, as is alleged, 
of obtaining a large volume of surplus. water, to sell for manu- 
facturing purposes, and to be applied to other canals to be 
hereafter authorised. 

The bill further alleges, that these works may, if necessary, 
be still further enlarged, so as to admit a still further supply of 
water, which might be conveniently applied to the purposes, 
- both of navigation and manufactories. And that although all 
the water now admitted, is abundantly sufficient, both for na- 
vigation and for manufacturing purposes, without enlarge- 
ment; yet, that the complainant has always been, and yet is 
willing to make an equitable arrangement to pay a fair pro- 
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portion of the expense of such enlargement, if the same 
shall be adjudged necessary. 

- The bill further charges, that by these works of the two 
companies, it has been made, if not impracticable, yet very ex- 
pensive and difficult for him to apply the water of the river to 
works upon his lands, without taking the same out of the said 
canal and feeder ; and he claims, that under these charters he is 
entitled to be allowed the use of the surplus water out of the 
canal and feeder. But that the defendants have wholly re- 
fused to admit him on any terms, to use the said surplus water; 
or to make any equitable agreement for the enlargeiment of the 
said works; if they shall contend that such enlargement is 
necessary. 

And the specific relief prayed is, that the complainant be 
allowed to use the surplus water now admitted into the canal 
and feeder, which, he avers, is abundantly sufficient, both for 
navigation and manufacturing purposes. And, if found insuf- 
ficient, then to be allowed to have the works enlarged, upon 
equitable terms, to admit a sufficient supply of water for both 
purposes. 

The answer denies the right of the appellant to the specific 
relief prayed, or to any relief whatever. Denies that he, or 
those under whom he claims, had any right to the use of the wa- 
ter of the river on their lands, for manufacturing purposes, prior 
to the charter to the Potomac Company, in the year 1784. De- 
nies that such right, if he has it, has been affected by the works 
ofeithercompany. Denies the complainant’s right to any use 
of the water, under the charter to the Potomac Company, or 
under the charter to the Chesapeake and Ohio Canal company. 

The defendants admit, that they have enlarged the canal 
and feeder, so as to receive more water than is necessary for 
the purpose of navigation, and that a considerable quantity of 
surplus water, might be used on that part of the canal adjacent 
to the lands claimed by the appellant, and through which the 
canal runs, without injury to the navigation of the canal. But 
they claim said water as their own exclusive property, and in- 
sist they have the same right, in disposing of it, that they have 
over any other description of property, to which their right is 
absolute and unconditional. 

It will be perceived, by this statement of the bill and answer, 


‘ 
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that, many of the questions which have been raised and argued 
at the bar, are not necessarily involved in the decision of the 
cause. The rights of the appellant, and of those under whom - 
he claims, as riparian proprietors, antecedent to-the charter of 
1784 to the Potomac Company, are not drawn in question, 
under the allegations in the bill. The appellant does not set 
up any right in hostility to the rights granted by those charters; 
but his claim rests upon an affirmance of those charters. His 
claim is of a right to the use of the surplus water, now admitted 
into the canal and feeder ; and if that is insufficient, both for 
navigation and manufacturing purposes, his prayer is, that the 
defendants may be compelled to allow the works to be enlarged, 
so as to admit a sufficient supply of water for both purposes. 
He seeks, therefore, to divert a still greater quantity of water 
from the river, and thereby further impairing riparian rights, if 
any exist which can be affected by diverting such a portion of 
the water from the river into the canal. 

Nor does the bill seek any relief, founded on an objection to 
the validity of the proceedings to obtain a condemnation of the 
land. Nor is there any complaint, that the company entered 
upon other portions of the land (not included in the condem- 
nation of 1793), without authority. No injunction is prayed 
to restrain the defendants from the use of such land; and this 
cannot be granted under the general prayer. No proper case 
is made for such relief. It does not come within the scope and 
object of the bill ; and would be inconsistent with the specific 
relief prayed: which, instead of restraining the defendants 
from the use of such lands, seeks to compel them to enlarge 
the canal still more, if necessary; to accomplish the purposes 
for which the complainant wants the water. 

Nor is it matter of complaint to be made by the appellant, 
that the company avow a determination to dispose of the sur- 
plus water, after it passes through his land, for their own bene- 
fit and profit. This cannot in any manner, prejudice the 
complainant. And the bill only charges, that such is the 
avowed purpose of the defendants, when it can be done without 
injury to the navigation, and in case they can obtain an en-, 
largement of their charter. 

By the appellant’s own allegations, therefore, the defendants 
disclaim any intention to waste the surplus water, unless it can 
VOL. VIII.—2 B 



































210 SUPREME COURT. 


[Binney v. The Chesapeake and Ohio Canal Company. ] 


be done without prejudice to the navigation, nor without ob- 
taining further permission for that purpose from the competent 
authority. 

The right of the appellant, therefore, to the relief sought, is 
narrowed down to the single inquiry; whether his claim can be 
sustained under the thirteenth section of the charter of 1784 to 
the Potomac Company. 

That section is as follows: “ Whereas some of the places 
through which it may be necessary to conduct the said canals, 
may be convenient for erecting mills, forges, or other water 
works ; and the persons, possessors of such situations, may de- 
sign to improve the same ; and it is the intention of this act 
not to interfere with private property, but for the purpose of 
improving and perfecting the said navigation. Be it enacted, 
that the water, or any part thereof, conveyed through any 
canal or cut, made by the said company, shall not be used for 
any purpose but navigation, unless the consent of the proprie- 
tors of the land, through which the same shall be led, be first 
had. And the said president and directors, or a majority of 
them, are hereby empowered and directed, if it can be conve- 
niently done, to answer both the purposes of navigation and 
water works aforesaid, to enter into reasonable agreements with 
the proprietors of such situation, concerning the just propor- 
tion of the expenses of making large canals or cuts, capable of 
carrying such quantities of water as nay be sefficient for the 
purposes of navigation, and also fur any such water works as 
aforesaid.” 

We think, that the relief sought by the appellant, cannot be 
granted under this section of the charter. The whole struc- 
ture of the act shows, that the great and leading purpose for 
which this company was incorporated, was for the extension of 
the navigation of the Potomac. Every antecedent provision 
of the charter looks to that object. The president and di- 
rectors are authorised to employ persons to cut such canals, 
and erect such locks, and perform such other works as they 
shall judge necessary, for opening, improving and extending 
the navigation of the river. ‘The said river, and the works to 
be erected thereon, in virtue of this act, when completed, are 
declared for ever thereafter to be esteemed and taken to be 
navigable, as a public highway, subject to the payment of cer- 
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tain tolls, &c. The act declares, that it is necessary for the 
making of said canal, locks and other works, that provision 
should be made for condemning a quantity of land for that 
purpose. And the proceedings thereupon are accordingly pre- 
scribed by the act, where no voluntary agreement can be made 
with the owners of the land, for taking a limited quantity 
against the will of the owner, on payment of the damages, to 
be assessed by a jury. 

After these, and some other provisions are made; clearly 
indicating an intention, that the purpose for which the lands 
were to be taken was for navigation only, and limited to a 
quantity necessary for such public objects: then comes the 
clause in question, presenting other purposes, and providing 
for other objects, where circumstances will justify connecting 
private enterprizes with the leading public purposes of navi- 
gation. 

But this clause in the act seems studiously to guard against 
blending these two objects by any compulsory measures; but to 
make it the result of mutual and voluntary arrangement be-' 
tween the company, and the owners of the land upon which the 
water works are to be erected. It is declared in explicit terms, 
that it is the intention of the act not to interfere with private 
property, except for the purpose of improving and perfecting the 
said navigation ; and that the water shall not be used for any 
purpose but navigation, unless the consent of the proprietors of 
the land, through which the canal shall run, be first had. It 
would be a very rigid and forced construction of this act, to 
place the company at the will and pleasure of the owners of 
the adjacent lands, especially if this should be considered a con- 
tinual subsisting right, after the canal has been once completed. 
If the company are prohibited from using the water, except for 
navigation, without the consent of the owner of the adjacent 
land, and yet be obliged to yield to the wishes of such owner, 
to alter and enlarge the canal, there would be wanting that 
mutuality, which is essential to the just and reasonable regu- 
lation of all rights. All the legislative provision necessary, was 
to authorise the company to enter into such agreement with 
respect to the use of the water: the owner of the adjacent land 
required no such special permission ; this is a right incident to 
his ownership of the land. The authority on both sides to 
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make such agreement being established, all was left open to 
the mutual arrangement of the parties, like all other contracts. 
But to compel one party to consent, and leave the other at lib- 
erty to consent or not, at his pleasure, would be a violation of 
all sound principles of justice. 

Much stress has been laid on the word directed, as used in 
the statute. “The company are hereby empowered and di- 
rected, &c.” The word, if standing alone, might imply some- 
thing mandatory to the company. But it must be taken with 
the context, and the general scope and object of the provision, 
in order to ascertain the intention of the legislature. There 
was an absolute prohibition to the company to give their 
assent to such private use of the water, and the obvious inten- 
tion of the act was, to remove that prohibition, and place the 
company in a situation capable of entering into arrangements 
with the owners of the adjacent lands, respecting the use 
of the water, for the purpose of carrying on water works of 
various descriptions, when it could be done conveniently. But 
the whole structure of the clause shows, it was to be a volun- 
tary and mutual agreement of the parties. It cannot be sup- 
posed, that if any compulsory measures were contemplated, the 
act would have been left so entirely silent, as to the mode and 
manner in which this was to be enforced upon the company. 
If, as we think, it clearly was the intention of the act, that 
their use of the water should be subject to the mutual agree- 
ment of the parties, no legislative provision was necessary. 
The parties having authority to make the agreement, they 
could make it, in any manner, or under such modifications as 
they might think proper. 

It is not a well founded objetion to this construction of the 
act, that the most apt and appropriate phraseology to convey 
this meaning, has not been employed. The great object is, 
to ascertain the intention of the legislature; and there is cer- 
tainly nothing in the language used, that is repugnant to the 
construction we have adopted. 

If the right of the appellant to compel the company to make 
the agreement, was clearly established, it might be within the 


province of a court of chancery, to enforce the consummation 


of such agreement, and carry it into effect. But the entire 
absence of any provision looking to compulsory measures, as to 
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the mode and manner in which the agreement is to be made 
or executed, is a very strong, if not conclusive reason to show 
that no such right exists; and leads irresistibly to the conclu- 
sion, that this is a matter left open for the voluntary arrange- 
ment of the parties. 

To consider the company bound to enter into such agree- 
ments with the owners of the adjacent land, the whole extent 
of the canal, and liable to be called upon to alter and enlarge 
the same, at the pleasure of such owners; would be imposing 
an expense and limitation upon their chartered rights, which 
ought not to be adopted, without the most explicit and une- 
quivocal provision in their charter. And which, we are very 
clearly of opinion, is not imposed upon the company in the 
present case. 

The decree of the court below is accordingly affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Columbia, holden in-and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree 
of the said circuit court in this cause be, and the same is 
hereby affirmed with costs. 
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Lessee or Amos BINNEY, PLAINTIFF IN ERROR V. THE CHEs- 
APEAKE AND Onto Canat Company. 


The declaration in ejectment was dated on the 22d of May 1831, and the 
judgment was rendered on the 14th of January 1832. The plaintiff in 
ejectment counted on a demise made by Amos Binney, on the Ist day of 
January 1828. His title, as shown in the abstract, commenced on the 17th 
of May 1828, which is subsequent to the demise on which the plaintiff 
counted. By the court: Though the demise is a fiction, the plaintiff must 
count on one, which, if real, would support his action. 

The counsel for the defendants insisted, that, if the cause could not be de- 
cided on its supposed real merits, it ought to be remanded to the circuit 
court, for the purpose of receiving such modifications as will bring before 
this court those questions of law on which the rights of the parties depend. 
By the court: Where error exists in the proceedings of the circuit court, 
which will justify a reversal of its judgment, this court may send back the 
cause, with such instructions as the justice of the case may require. But 
if, in point of law, the judgment ought to be affirmed, it is the duty of this 
court to affirm it. This court cannot, with propriety, réverse a decision 
which conforms to law, and remand a cause for further proceedings. 


IN error to the circuit court of the United States, for the 
county of Washington, in the district of Columbia. 

An action of ejectment was commenced in the circuit court, 
by agreement, on the 14th day of January 1832. The decla- 
ration counted on a demise from the lessor of the plaintiff, 
dated the Ist of January 1828, for the term of fifteen years. 
The declaration was afterwards amended, by adding, “a de- 
mise from John K. Smith, and a demise from the heirs of 
Amos Cloud (their names to be left in blank, or considered as 
properly instituted in the record) and another from John Way.” 

The following agreement, signed by the counsel for the 
plaintiff, was also filed in the circuit court. 

“ The plaintiff’s title depends on the title papers herewith 
shown to the court, the due authentication of which is admit- 
ted: viz. the patents for Amsterdam and White Haven, and 
the several mesne conveyances, decrees, &c., from the pa- 
tentees down to the plaintiffs; and it is admitted, that the 
plaintiffs lessor, J. K. Smith, was in possession in June 1812, 
when the condemnation hereinafter mentioned, was made of the 
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land comprised within said condemnation, and that it is a part 
of the said two tracts of land. 

“Tt is admitted, that the Potomac Company, in the. year 
1793, condemned certain lands, as appears by their said in- 
quisition and condemnation, and plot. hereto annexed, for their 
canal and locks through the aforesaid tracts of land, and other 
adjacent tracts as noted on said plot. 

“ And it is admitted, that, on the 23d of June 1812, an inqui- 
sition was held, and condemnation had by said company, as ap- 
pears by the papers hereto annexed; and it is admitted, that the 
location of the land, solast condemned, and the new locks erect- 
ed thereon, and the old locks erected on the land condemned as 
aforesaid, in 1793, is truly shown by a plot thereof, made out 
by Thomas F. Percell and William Bussard, hereto annexed. 

* And it is further admitted, that the Potomac Company, 
after said respective condemnations, entered upon the lands 
so condemned, and erected thereon the locks as shown in the 
said plot, and continued in possession until transferred to the 
defendants, the Chesapeake and Ohio Canal Company, which 
latter company, have continued in possession ever since. 

“Upon which case agreed, it is submitted to the court to say, 
Ist. Whether the plaintiff has shown title? and 2d. Whether 
the condemnation of 1812, aforesaid, divested the plaintiff’s 
title, and gave a valid title to the Potomac Company 1? 

“It is agreed, that all the papers, plots, &c., mentioned and 
referred to in the aforegoing case agreed, may be omitted in 
the récord of this case, and may be used in the supreme court, 
as if contained in the record.” 

The circuit court gave judgment for the defendants, and the 
plaintiff prosecuted this writ of error. 


The case was argued by Mr Key and Mr Jones, for the 
plaintiff in error ; and by Mr Coxe and Mr Swann, for the de- 
fendants. 

The court gave no opinion upon the general questions dis- 
cussed by the-counsel in the cause; the only points decided 
were upon the demise in the declaration, and on the applica- 
tion of the counsel of the plaintiffs in error, if the cause could 
not be decided on its supposed real merits, to remand it to:the 
circuit court. ‘‘ That the pleadings should receive such mod- 
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ifications, as will bring before the court those questions of law, 
on which the rights of the parties depend.” 


Mr Swann and Mr Coxe, for the defendants in error. 

The suit was brought in January 1832, and the demise is 
laid in the declaration, on the Ist of January 1828. The 
lessor of the plaintiff, Amos Binney, acquired his title in May 
1828. The other lessors had no title. By the plaintiff’s own 
showing, they had parted with their title long before the de- 
mises in the declaration. The plaintiff must recover on his 
own title, and that title as shown in the declaration, and in 
the process. The title must have existed at the time the suit 
was commenced, and must exist at the time of the trial of the 
cause. Cited Adams on Ejectment; 5 Harr. and Johns. Rep. 
173; 3 Har. and Johns. Rep. 18. 


Mr Jones and Mr Key, for the plaintiff in error. 

The objection to the demise, should have been made at 
some previous stage of the cause. Cited, Runnington on 
Ejectment 213; Adams 288; Laws of Maryland of 1785. 

The objection of the defendants in error to the demise, ought 
not to operate to produce an affirmance of the judgment of the 
circuit court. If the plaintiff in error has merits, the court, by 
remanding the case, so that the pleadings may be modified, 
will afford to the parties an opportunity to have the real ques- 
tions in the case finally adjudged. 


Mr Chief Justice Marsnatt delivered the opinion of the 
Court. 

This was an action of ejectment, brought by the lessee of 
Amos Binney, in the court of the United States for the district 
of Columbia, sitting in the county of Washington. It was 
agreed by the parties that the declaration should be amended, 
by adding a demise from J. K. Smith, one from the heirs of 
Amos Cloud, and one from John Way. This amended decla- 
ration, however, does not appear in the record, and was not 
filed in the circuit court. ‘ 

The following statement is made, as forming a case agreed: 

The plaintiff’s title depends on the title papers herewith 
shown to the court; the due authentication of which is ad- 
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mitted, viz. the patents for Amsterdam and White Haven, and 
the several mesne conveyances, decrees, &c. from the patentees 
down to the plaintiffs; and it is admitted that the plaintiff’s 
lessor, J. K. Smith, was in possession in June 1812, when the 
condemnation hereinafter mentioned was made of the land 
comprized within said condemnation, and that it isa part of 
the said two tracts of land. 

It is admitted that the Potomac Company, in the year 1793, 
condemned certain lands, as appears by their said inquisition 
and condemnation and plot hereto annexed, for their canal and 
locks through the aforesaid tracts of land, and other adjacent 
tracts, as noted on said plot. 

And it is admitted, that on the 23d of June 1812, an inqui- 
sition was held, and condemnation had by said company, as 
appears by the papers hereto annexed ; and it is admitted that 
the location of the land so last condemned, and the new locks 
erected thereon, and the old locks erected on the land con- 
demned, as aforesaid, in 1793, is truly shown by a plot thereof 
made out by Thomas F. Percell and William Bussard, hereto 
annexed. 

And it is further admitted that the Potomac Company, after 
said respective condemnation, entered upon the lands so con- 
demned, and erected thereon the locks as shown in the s&id 
plot, and continued in possession until transferred to these de- 
fendants, the Chesapeake and Ohio Canal Company ; which 
said company have continued in possession ever since. 

Upon which case agreed, it is submitted to the court to say, 
first, whether the plaintiff has shown title? and, second, whe- 
ther the condemnation of 1812 aforesaid divested the plaintiff’s 

‘title, and gave a valid title to the Potomac Company ? 

It is agreed that all the papers mentioned and referred to in 
the aforegoing case agreed, may be omitted in the record of 
this case, and may be used in the supreme court as if con- 
tained in the record. 

The circuit court decided both points in favour of the de- 
fendants ; and the plaintiffs have brought the cause before this 
court by writ of error. 

The abstract laid before the court by consent of parties, does 
not show a regular title in the plaintiff; and the case does not, 
we think, find a possession of twenty years, anterior to the 
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inquisition, which would constitute a title in ejectment. It 
presents evidence from which a jury might be justified in find- 
ing possession ; evidence from which possession may be inferred, 
but the court cannot infer it. 

The counsel for the plaintiffs in error contend, that the Ches- 
apeake and Ohio Canal Company, who claim their title under 
the inquest, have admitted it; and are not now at liberty to 
controvert it. On the influence of the inquest in this cause, 
some contrariety of opinion prevails among the judges; but 
the defendants in error have made a preliminary question, 
which, if decided in their favour, will terminate the present 
suit. 

The declaration in ejectment is dated on the 22d of May 
1831, and the judgment was rendered on the 14th of January 
1832. The plaintiff in ejectment counts on a demise made by 
Amos Binney, on the Ist day of January 1828. His title, as 
shown in the abstract, commenced on the 17th of May 1828, 
which is subsequent to the demise on which the plaintiff counts. 
Though the demise is a fiction, the plaintiff must count on one, 
which, if real, would support his action. 

We find in the record an entry that the declaration is amend- 
ed, by adding a demise from J. K. Smith, one from the heirs 
of Amos Cloud, and another from John Way. These counts, 
however, do not appear, and the court would feel great diffi- 
culty in framing them. 

If this difficulty could be overcome, the abstract shows that 
J. K. Smith conveyed all his title on the 17th of May 1828, 
before this action was commenced. 

It also shows that the title of Amos Cloud’s heirs was con- 
veyed from them by deeds bearing date in 1816 and 1819. 

John Way, the remaining lessor of the plaintiff, conveyed 
his title by deed, dated the 6th of October 1815. 

Had these additional counts been filed, neither of the lessors 
possessed any title when this ejectment was brought, or when 
it was tried. The case, therefore, could not have been aided 
by counts on demises from them. 

The counsel for the defendants have insisted, that if the 
cause cannot be decided on its supposed real merits, it ought 
to be remanded to the circuit court, for the purpose of receiving 
such modifications as will bring before this court those ques- 
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tions of law on which the rights of the parties depend. Where 
error exists in the proceedings of the circuit court, which will 
justify a revergal of its judgment, this court may send back the 
cause, with such instructions as the justice of the case may 
require. But if, in point of law, the judgment ought to be 
affirmed, it is the duty of this court to affirm it.(a) We cannot, 
with propriety, reverse a decision which conforms to law, and 
remand a cause for further proceedings. 
The judgment of the circuit court is affirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel ; on consideration whereof, it is 
ordered and adjudged by this court, that the judgment of the 
said circuit court be, and the same is hereby affirmed with 
costs. 


(a) 6 Cranch 268, 2 Cond. Rep. 367. 

















SUPREME COURT. 


James M’CuTCHEN AND OTHERS, APPELLANTS V. JAMES Mar- 
SHALL AND OTHERS. 


Patrick M’Cutchen, of Tennessee, died in 1810, having previously made his 
last will and testament ; by which will, among other things, he bequeathed to 
his wife Hannah, during her natural life, all his slaves, and. provided that 
they, naming them, should, at the death of his wife, be liberated from sla- 
very, and be for ever and entirely set free ; except those that were not of age, 
or should not have arrived at the age of twenty-one years at the death of 
his wife ; and those were to be subject to the control of his brother and 
brother-in-law, until they were of age, at which period they were to be set 
free. As to Rose, one of the slaves, the testator declared, that she and 
her children, after the death of his wife, should be liberated from slavery, 
and for ever and entirely set free. Two of the slaves, Eliza and Cynthia, 
had children born after the death of the testator, and before the death of his 
wife: nothing was said in the will as to the children of Eliza and Cynthia. 
After the decease of the wife, the heirs of the testator claimed all the slaves, 
and their increase, as liable to be distributed to, and among the next of kin 
of the testator ; alleging, that by the laws of Tennessee, slaves cannot be 
set free by last will and testament, or by any direction therein. That if 
the law does authorize emancipation, that they are still slaves until the 
period for emancipation ; and that the increase, born after the death of the 
testator, and before their mothers were actually set free, were slaves, and 
as such were liable to be distributed. By the court: The laws of Ten- 
nessee fully authorize the emancipation of slaves, in the manner provided 
by the last will and testament of Patrick M’Cutchen. 

As a general proposition, it would seem a little extraordinary to contend, that 
the owner of property is not at liberty to renounce his right to it, either 
absolutely, or in any modified manner he may think proper. As between 
the owner and his slave, it would require the most explicit prohibition by 
law, to restrain this right. Considerations of policy, with respect to this 
species of property, may justify legislative regulation, as to the guards and 
checks under which such manumission shall take place ; especially, so as to 
provide against the public’s becoming chargeable for the maintenance of 
slaves so manumitted. 

It is admitted to be a settled rule in the state of Tennessee, that the issue of 
a feinale slave follows the condition of the mother. If, therefore, Eliza 

and Cynthia were slaves when their children were born, it will follow, as 

matter of course, that their children are slaves also. If this was an open 

question, it might be urged with some force, that the condition of Eliza 
and Cynthia, during the life of the widow, was not that of absolute slavery ; 

but was, by the will, converted into a modified servitude, to end upon the 

death of the widow, or on their arrival at the age of twenty-one years, 

should she die before that time. If the mothers were not absolute slaves, 

but held in the condition just mentioned, it would seem to follow, that their 

children would stand in the same condition, and be entitled to their free- 
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dom on their arrival at twenty-one years ofage. But the course of decisions 
in the state of Tennessee, and some other states where slavery is tolerated, 
goes very strongly, if not conclusively, to establish the principle, that fe- 
males thus situated, are considered slaves. That it is only a conditional 
manumission, and until the contingency happens, upon which the free- 
dom is to take effect, they remain, to all intents and purposes, absolute 
slaves. The court do not mean to disturb this principle. The children 
of Eliza and Cynthia must, therefore, be considered slaves. 


ON appeal from the circuit court of the United States for 
the district of West Tennessee. 

In the circuit court of West Tennessee, the appellants, James 
M’Cutchen and others, citizens of Missouri, Kentucky, Ohio 
and Mississippi, complainants, filed a bill against James Mar- 
shall and others, citizens of the state of Tennessee, defendants. 

The bill states that some time in the year 1812, one Patrick 
M’Cutchen, at that time, and for many years before, a citizen 
of Williamson county, in the state of Tennessee, departed this 
life. Previous to his death, the said Patrick M’Cutchen made 
and published his last will and testament, which was, after his 
death, proved before the court of pleas and quarter sessions of 
said county of Williamson, and established and admitted to 
record in said county as his last will and testament. A copy 
of said last will and testament was annexed to the bill. The 
whole of the persons nominated in the will as executor and 
executrix, qualified as such, and took upon themselves the 
burthen of executing the same. Of the said executors, Samuel 
M’Cutchen and Hannah M’Cutchen are dead, leaving James 
Marshall the sole surviving executor of the will. Patrick 
M’Cutchen, the testator, departed this life without issue ; and 
Hannah M’Cutchen, the widow of the said Patrick, although 
she intermarried after the death of the said Patrick with one 
James Price, also died without issue. By the provisions of the 
will, said Hannah M’Cutchen, the widow of the said Patrick, 
only held under it a life estate in such portion of the property 
of the said Patrick as was therein devised and bequeathed to 
her, which estate has, consequently, terminated by her death. 
The bill charges that they, together with the defendants to 
this bill, except the defendant James Marshall, are the legal 
heirs and distributees of the said Patrick M’Cutchen, deceased. 

The said Patrick also left as his distributees and heirs at law 
the defendant James M’Cutchen, a brother of said Patrick, and 
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Alexander and William Buchanan, children of a deceased 
sister of said Patrick, but who resides without the jurisdiction 
of the court, and are, therefore, not made parties to the bill. 

The will of the said Patrick M’Cutchen, after giving certain 
legacies to his relatives, devises “to his wife Hannah, during 
her natural life, the tract of land on which the testator lived, 
together with all the residue of his personal property, of every 
kind, including the slaves which shall remain after the pay- 
ment of his debts, and the legacies afterwards, to be used as 
she may think proper; the slaves, nevertheless, to be subject 
to the arrangement to be made in a subsequent article of the 
testament.” 

The sixth article of the will is in these terms. 

“‘It is my will and desire that my negro man slave named 
Jack, aged about twenty-four years; also my negro man slave 
named Ben, aged about nineteen years ; also my negro woman 
slave named Rose, aged about twenty-six years, together with 
what children she may hereafter have, if any, before the 
death of my wife Hannah; also my negro girl slave named 
Eliza, aged about eleven years; also my negro girl slave named 
Cynthia, aged about seven years; also my negro boy slave 
named Thomas, aged about four years; also my negro girl 
slave named Harriet, aged about two years; also my negro 
gitl slave named Maria, aged about two months ; the four last 
mentioned slaves being the children of the above mentioned 
Rose, shall all and each, at the time of the death of my beloved 
wife Hannah, to whom they are given during her natural life, 
as mentioned in the third article, be liberated from slavery, 
and for ever and entirely set free: provided, those who are not 
now of age or shall not have arrived at the age of twenty-one 
years at the happening of the death of my beloved wife Han- 
nah, shall be subject to the following disposition, viz. Eliza 
shall be at the control and under the direction of my brother 
Samuel M’Cutchen until her arrival at the age of twenty-one 
years, and then be set free; Cynthia, Ben, Thomas, Harriet 
and Maria, shall be at the control and under the direction of 
James Marshall, my wife’s brother, until they shall each, re- 
spectively, arrive at the age of twenty-one years; at which 
time, or times, they are to be each, respectively, liberated, and 
for ever set free.” 
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The bill charges that the slaves mentioned in the will, and 
owned by the testator, with their increase, are liable to be dis- 
tributed to the complainants and the defendants, Marshall 
excepted, as his legal representatives; but that James Mar- 
shall refuses to distribute them, or any of them, and denies that 
they are any part of the estate by him to be distributed, alleging 
that by the terms of the will they are to be set free at the times 
specified in the will. That the said James Marshall did pre- 
sent a petition to the county court of Williamson county, pray- 
ing the court to set free a certain number of the said slaves, 
to wit, Jack, Ben, Thomas, Eliza and Cynthia; and the 
court, supposing they had power to do so, granted the prayer 
of the petition, and declared them free; which proceedings the 
bill charges were coram non judice and void, as the court had 
no power to set the said negroes free, unless the testator had, 
in his life time, presented a petition for the purpose. 

The bill further charges, they are advised that by the laws 
of the state of Tennessee slaves cannot be set free by last will 
and testament, or by any directions therein; and that, conse- 
quently, all the said slaves, with their increase, are liable to be 
distributed among the legal representatives of the testator. 
That if the law authorized a testator to direct his slaves to be 
set free by a given period, or at their arriving at a particular 
age, yet they are still slaves until that period arrives; and 
that all their increase, born after the death of the testator, but 
before they were actually set free, are slaves, and as such are 
liable to distribution. 

The bill prays for an account of the hire of the slaves, and 
for their distribution, and for an injunction, &e. 

The defendant, James Marshall, executor of the last will 
and testament of Patrick M’Cutchen, demurred to the bill, and 
the circuit court sustained the demurrer, and ordered the bill 
to be dismissed. 

The complainants appealed to this court. 

The case was submitted to the court on printed arguments, 
by Mr Benton, with whom were Mr Washington and Mr Yerger, 
for the appellants ; and Mr White, for the appellees. 


The counsel for the appellant first referred the court to the 
following extract from the will. 
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“J give and bequeath to my beloved wife Hannah, during 
her natural life, the tract of land on which I now live, together 
with all its appurtenances and the residue of the slaves, the 
slaves subject to an arrangement to be made in a subsequent 
article of this testament.” 

They said, 

That the slaves, in a subsequent part of the will he directs 
to be set free at the time of the death of his wife Hannah, 
to whom he had given them for life. 

In enumerating his slaves he says, that “ Rose and such 
children as she shall have before his wife dies, shall be set 
free,” In relation to the rest of his female slaves, he directs 
them to be set free, but says nothing of their children. 

Ist. In the case of Hope v. Johnston, it was decided by the 
supreme court of this state, that where a testator directs that 
his slaves shall be set free, his executors can have them set 
free upon petition in the same manner as the deceased could 
in his life time. See the case, Yerger’s Rep. 

If this case be the law, it is probable that all the slaves 
who were directed to be set free at the death of Mrs 
M’Cutchen, would be entitled to their freedom ; but still a 
question arises as to the children who were born before that 
period. 

Mrs M’Cutchen had but a life estate: the slaves, after her 
death, belonged to the distributees of M’Cutchen, until they 
are set free. The will does not of itself operate as a gift of 
freedom; the assent of the state must be had before they can 
be free ; this may never be given. 

It is settled in this state, that the increase of slaves born 
during the continuance of a particular life estate, does not be- 
long to the tenant for life. Glasgow v. Flowers, 1 Hay’s Rep. 
234, and Tems v. Potter, same page; Preston v. M’Gaughty, 
Cook’s Rep. 113. 

It was the early doctrine of the courts, that a limitation of 
chattels for life, gave the absolute interest, but that notion is 
now exploded ; and, consequently, where slaves are given for 
life, with remainder over, the first legatee takes only the specific 
interest given, and the right of absolute property rests in the 
remainder man. The cases above cited, and 2 Roper on Le- 
gacies, 351. So, where there is a devise for life alone, the 
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property, after life interest, rests in the distributees. Berth v. 
Leymom, 3 Condensed Chancery Rep. 660, or 4 Russell’s Rep. 
263. 

In this case, then, there was a devise for life, of the slaves, 
with a reversion or vested interest in the distributees of M’Cut- 
chen—subject, however, to be divested by the court, upon pe- 
tition, setting them free. That it is a vested interest, subject 
to be divested, is proved by the case of Doe v. Martin, 4' Term 
Rep. 
The next question is, what is the condition of children born 
after a time has been fixed for their mother to obtain her free- 
dom, but before the time arrives, and before she is actually 
free ? 

In this case it would seem that the testator only intended 
that his then slaves should be free, and not their issue, except 
Rose’s, because he expressly says that Rose shall be free at 
the death of his wife, and all her children born before that 
period. But in speaking of the other female slaves, he directs 
them to be set free, but says nothing of their issue. But in- 
dependent of this, the law is clear, that the issue must follow 
the condition of the mother. In M’Cutchen’s will, the slaves 
were not free ; they had only a right to future freedom, and 
that depending upon a contingency, to wit, whether the 
county court would grant -the petition. Until the period 
arrives when they are to become free, they remain slaves; if 
they die before that time, they die slaves: they are in fact 
slaves; but entitled to be set free in future. 

Suppose a man devises, that if A is elected president, his 
female slave B shall be free,—she has a child born, and after 
its birth A is elected :— is not the child a slave, although its 
mother, after that event has happened, is free? Was it not 
born whilst the mother was a slave? Surely it was. 

Most of our rules (except statutory provisions) are derived 
from the civil law. By the civil law, the issue of slaves enti- 
tled to future liberty, or entitled to it at a fixed time, or upon a 
contingency, if born before the period arrives or the contin- 
gency happens, are slaves. See authorities collected in Judge 
Green’s opinion, 2 Randolph’s Virginia Rep. 241, 242. 

In Virginia, the question in the case of Maria v. Surbaugh, 
the case above alluded to in 2 Randolph, has been very learn- 
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edly investigated, and it was decided that the issue were 
slaves. 

In Kentucky, the same principle has been established. 2 
Bibb’s Rep. 298. 

So in Louisiana. Cato v. Dorgenny’s heirs, 8 Martin’s Rep. 
218. 

Soin Maryland. 6 Harr. and Gill, or Harris and Johnson. 

At the time those negroes Were born, to whom did they be- 
long? Not to the tenant for life, that is clear. Not to their 
mothers, for they were slaves at the time, and could hold no 
property. They must have belonged to the distributees, be- 
cause their mothers did; subject only to have their interest 
divested upon the happening of a contingency. 

At the instant they were born, they were born the property 
of the distributees. This property cannot be divested, because 
the wil] authorizing a divestiture only applies to their mothers. 

But the case of Hope and Johnson is not admitted to be law. 
According to the laws of Tennessee, no man can emancipate 
his slaves by will. The acts of 1777 ch. 6, 1779 ch. 12, 
1788 ch. 20, and 1801 ch. 27, all declare that no slave shall 
be emancipated except for meritorious services, to be adjudged 
of by the county court. These acts, in their details, prescribe 
the method of proceeding in cases of emancipation ; require 
security to be given that the slave to be manumitted shall not 
become a public charge ; and provide for the sale of the slave, 
when the master suffers him to go at large, or attempts to free 
him, without complying with the directions of the law. 
Emancipation, therefore, cannot take place consistently with 
these acts, by mere testamentary regulation. 

It would, at first view, seem to be strange, that a man could 
not renounce any right possessed by him. But slaves are a 
species of property, the right to which the policy of society 
forbids to be relinquished, without the sanction of the public 
authorities. Their assent, in the present instance, was not 
given during the life time of the testator; and so soon as he 
died, the situation of the property was so altered that it could 
not be given without the precedent application of the succeed- 
ing owners. The declaration, therefore, which is contained in 
the will under which these negroes claim their freedom, 
amounts to nothing more than an expression of a wish or in- 
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tention on the part of the testator, that they should be free ; 
but no act of manumission was consummated by the will. 

To counteract this position, the case of Hope v. Johnson, de- 
cided by the supreme court of Tennessee, will probably be 
cited. That case, when properly understood, so far as it con- 
tains any thing touching the present controversy, is an autho- 
rity for M’Cutchen. The will of David Beattie was as follows 
—*I will and bequeath that the plantation I now live on, 
be sold at public or private sale, to the best advantage, and the 
proceeds thereof laid out in lands in the Indiana Territory, as 
well situated as can be procured, and the right thereof vested 
in my negroes, which I now own, to wit, London, George, &c. 
each and all of whom I give their entire freedom, and the set- 
tling of them on the above named Jands, under the direction 
of my executor.” Robert Johnson was the executor. Mrs 
Hope, the sister of Beattie, and his only heir at law, filed a bill 
against the executor to enjoin him from executing that part of 
the will which related to the sale of the land and investment 
of the proceeds, upon the ground of its being a void devise, as 
the negroes could not be emancipated by will, and as they 
were the objects of the devise in question. The direct object 
of the bill was not to prevent the emancipation of the slaves, 
but that matter was incidentally involved in the question grow- 
ing out of the devise of the land. Mrs Hope set up no claim 
to the negroes in her bill; she was willing that they might 
be just as free as the testator wished them to be; she only con- 
tended for the land, that having descended from her father. 
The case came on before the court, in the first instance, upon 
a motion by the executor to dissolve the injunction. Whyte, 
judge, delivered a very able, elaborate, and learned opinion 
in support of the injunction, and of the grounds assumed in the 
bill. Haywood and Emmerson, judges, without either dis- 
solving the injunction, or refusing to do, (and that was the 
issue which they were called upon to decide) made the colla- 
teral order, that the injunction should be held up twelve 
months longer, to give the executor an opportunity of procur- 
ing the emancipation of the slaves, by any means by which it 
could be accomplished. Previous to the date of this very order, 
an application had been unsuccessfully made by the executor 
to the county court of Davidson, to have said negroes emanci- 
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pated. It cannot escape the observation of the supreme court 
of the United States, that had said negroes been then (at the 
time of moving for the dissolution of the injunction) actually 
free, or that had they been then capable of taking by devise, 
the executor would have been entitled to an unconditional dis- 
solution of the injunction. The course taken by judges Hay- 
wood and Emmerson, therefore, unprecedented as it was, 
proves, however, that until there was a complete emancipation 
of the negroes, they could not be devisees, and also that they 
were not ipso facto emancipated by the will. These are the 
reasons which have authorized us to say, that the case of Hope 
v. Johnson, so far as it has any bearing upon this case, operates 
in favour of the appellants. 

The executor, taking advantage of the hint afforded by the 
aforesaid anomalous order of judges Haywood and Emmerson, 
applied to the legislature, and obtained the passage of a special 
law, having no reference to any body in the world but him, 
Robert Johnson, and to no other case of emancipation but that 
of Beattie’s negroes ; not pretending to lay down any general 
rule upon the subject, or to legislate beyond that particular 
case ; whereby the said executor was authorized and em- 
powered to prefer a petition to any county or circuit court, other 
than that of Davidson, for the emancipation of said negroes ; 
and said law further enacted, that the sentence or decree of 
such court, when made, should be valid, and should entitle the 
negroes to their freedom. In pursuance of that law, by which 
the legislature assumed omnipotence, an application was sub- 
sequently made to the circuit court of Sumner county, and the 
judge of that court sustained the constitutionality of a statute 
which undertook to divest private vested rights. 

After the decree of Sumner circuit court was obtained, under 
the circumstances and in the manner aforesaid, establishing 
the freedom of Beattie’s negroes ; the counsel of the executor, 
not relying altogether upon the validity of the decree, entered 
into a written agreement with the counsel of Mrs Hope, where- 
by it was admitted that the negroes were free, and should be 
so considered, whatever the supreme court might determine in 
relation to the land. In this agreement, the counsel of Mrs 
Hope were certainly overreached, as it precluded any discussion 
as to the legal condition of the negroes, before said decree of 
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Sumner circuit court, and by virtue of it. The object of Mrs 
Hope in sanctioning said agreement of her counsel, was merely 
to waive any claim to the negroes as property, and to go ex- 
clusively for the recovery of the land. But, by admitting that 
said negroes had been emancipated by the decree, or were so 
at any rate, the necessary implication arose that they were 
capable of being so emancipated, notwithstanding the legal 
rights of Mrs Hope, as attaching to them from the situation in 
which they were left at Beattie’s death ; and the conclusion, 
that the emancipation of them not having been effected in thé 
testator’s lifetime, they belonged to the executor as assets, and 
afterwards went to the distributee, was entirely repelled. In 
this state of the case it was brought to a final hearing, and the 
bill dismissed, Whyte, judge, still dissenting ; and the strength 
of the argument in favour of the executor, was rested upon the 
fact that the negroes were then free, if not by the decree, by 
the said written agreement. 

It will be seen from the particular phraseology of Beattie’s 
will, that his land was not devised to his negroes; but the 
direction was, to his executor, to sell it, and invest the proceeds 
in the purchase of other land in Indiana, and to invest his 
negroes with the title to that, and settle them upon it. If it 
can be considered as a devise of the land to the executor, as a 
trustee, it was well enough, provided the trust was of such a 
nature as could be executed. If, however, cestui que trust 
was incapable of: taking, the devise to the executor was just as 
void as if he himself had been under such a disability. In 
this case, the negroes not having been freed by the will of 
Beattie, they descended as property, contemporaneously with 
the origin of the devise of the land to the executor, in trust for 
them ; and, consequently, there was no cestui que trust that 
could be recognized as such, for whose benefit the trust could 
be executed, or which could sustain the devise in trust. 
4 Wheaton 1, Baptist Association v. Hart. 

To avoid the operation of the principle last adverted to, the 
counsel for the executor contended, that the portion of Beattie’s 
will above quoted, amounted to an executory devise of the land 
in favour of the negroes. And that if the object of an execu- 
tory devise have not a natural existence, or have no civil 
capacity, at the death of the devisor, but should afterwards 
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acquire it; that the devise is good, if the contingency upon 
which it is to take effect, happen within proper time. The 
general principle here stated, is undoubtedly true ; but it is 
very much qualified in its application to the case of Hope v. 
Johnson. To give it effect, the object of such a devise must 
be capable in its own nature of coming into existence, or of 
acquiring the requisite faculties to take, independently of the 
conflicting and inconsistent rights of other persons to the sub- 
ject of the executory devise ; and it must actually come into 
existence, and acquire the faculties, before such adverse rights 
accrue. As, for example, an executory devise to an unborn 
child, is good, provided the child be born before the devise is to 
take effect. But if it be not born at the time the devise is to 
take effect, although, had it been born, it would have taken 
the property ; yet, not being then born, the property will goin 
a different direction ; and having once gone in that direction, 
it cannot afterwards be recalled, notwithstanding the child 
designated as the executory devise, should be subsequently 
born. Again, if a person attainted is an executory devisee, 
the devise will take effect, provided the attainder be reversed 
before the time appointed for that purpose. But, suppose the 
attainder be not reversed until after the arrival of the time, and 
the property in the mean time should be cast upon another, in 
that case it is very manifest, that the right of that other to it 
would be good, and the subsequent reversal of the attainder 
could make no difference. Applying the principle thus ex- 
plained to the case of Hope v. Johnson, and it will be seen 
that, although there might have been an executory devise of 
the land to the executor, yet, as the negroes were the execu- 
tory devisees, who were slaves, and as such went as property 
to the distributees, before they were emancipated, (if ever they 
were emancipated at all) they could not, therefore, take the 
land, or its proceeds, by virtue of such subsequent emancipa- 
tion ; and, indeed, that they were not, and could not be en- 
dowed with the capacity to take. To get over this difficulty, 
Johnson’s counsel founded himself upon the agreement and 
admission of Mrs Hope, that the negroes had been emancipated 
by virtue of the decree of Sumner circuit court ; and from that 
fact, he declared their capacity to take and hold land, as exe- 
cutory devisees. 
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Whether the direction contained in Beattie’s will relative to 
the disposition of his land, does amount to an executory devise 
of it, which may well be doubted, it is foreign to my present 
purpose to inquire. I have now gone through the analysis 
which I intended, of the case of Hope v. Johnson ; and I have 
but one or two observations more to make concerning it. It 
will probably be cited by the opposite counsel as a decision 
upon a statute of a state, by its own tribunal ; and he may, in 
that view, claim for it a particular weight upon the supreme 
court of the United States. How far is it a decision or exposi- 
tion of a state statute! Only so far as to settle that slaves 
cannot be emancipated by will. And so far as I have before 
stated, it is an authority for M’Cutchen. But, so far as it re- 
spects executory devises, or devises in trust, it is a decision 
founded on the general principles of the common law, and is 
no more to be regarded by the supreme court of the United 
States, than would be the decision of any other tribunal equally 
respectable. 

By the laws of Tennessee, and the practice under them, 
petitions for emancipation are always preferred by the owners 
of slaves, who are desirous of conferring on them freedom ; 
and the only object of such petitions is to obtain the public 
sanction, and give the requisite guarantee that the slaves, if 
superannuated, shall not become a charge to the community. 
And the county court, which is the public organ for this pur- 
pose, has to judge of the policy and propriety, in a moral point 
of view, of increasing the number of this species of population. 
Such being the case, there is no necessity for the service of 
process on any one ; the very party to be affected by the de- 
cision, to wit the owner of the slaves, being the petitioner and 
in court. But in the proceeding before Sumner circuit court, 
under the special statute before referred to, Robert Johnson, 
the executor of Beattie, was the petitioner ; and Mrs Hope, the 
distributee, to whom the negroes really belonged, was not 
cited to defend the petition, nor required by the law to be 
notified in any way ; nor was she in court, and the act of the 
court upon the petition was wholly ex parte. 

Hope v. Johnson is, moreover, a solitary decision, of a very 
important character, which has not been generally acquiesced 
in. And as a proof that it has not been considered as sustain- 
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ing the principle determined by it, the act of 1829, ch. 29, was 
passed ; for the provisions of which there would have been no 
necessity, if the law had been as attempted to be settled in that 
case. That act merely carries out the principle of Hope v. 
Johnson, by making it the duty of an executor, where the will 
of a testator directs his slaves to be set free, to prefer a petition 
to the court for that purpose ; and gives the court power, “if 
it shall appear to them that the slaves ought of right to be set 
free,” so to order it; he giving bond and security as required 
by former acts. It further provides, that if the executor fails 
or omits to prefer such petition, any person may file a bill in 
equity as the friend of the negroes, for the same purpose. The 
act further contemplates, that if the petition is filed, it must be 
done in the county court ; in which case, it requires no notice 
to the distributee. And although the act is silent as to the 
process or manner of proceeding, in case the prochein ami of 
the negroes should file a bill in equity ; yet, it is to be presumed, 
that it was intended that the proceeding there was to be after 
the manner of that court. Upon this act, and his petition to 
the county court under it, Marshall, the executor of M’Cut- 
chen, founds himself, in addition to the authority of the case 
of Hope v. Johnson. 

The answer to that view of the case is simply this. That 
by inevitable implication, according to the terms of the said 
act of 1829, slaves cannot ipso facto be freed by will. That 
they are to receive their freedom by an act to be performed 
after the death of the testator. Then what was the legal 
condition of the slaves in controversy, eo instanti that the 
testator died ? They were undoubtedly slaves still. And if 
so, they were the property of some person, inasmuch as the 
title to them could not be in abeyance. That person must 
have been the distributee, subject to the right of the executor 
to them as assets for the payment of debits. They were not 
needed as assets, as the attempt to emancipate them shows. 
Then how have the distributees been divested of their property? 
It is said, by this act of the executor, done after the death of 
the testator, and the order of the county court made thereon; to 
which the distributee was neither a party nor a privy, and con- 
cerning which he had no notice whatever. Now it is humbly 
apprehended, that the gift of freedom to slaves must proceed 
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from the owner, with the sanction of the court; and that it 
can, by no possibility, be derived from one who is not the 
owner, although he may sustain the character of a court, or of 
an executor! And it is apprehended further, that it was not 
competent for the court and the executor to divest the dis- 
tributee of his property without affording him any opportunity 
whatever to prevent it. 

If it were competent for a testator to free his slaves by will, 
it would be a most alarming doctrine to creditors. To prevent 
such a prejudice to creditors, no act of assembly has ever gone 

. so far as to prescribe that it might be done; and I presume 
that no court, of common prudence, would permit an executor 
to do it, under any circumstances, until he first adduced proof 
that the creditors were-all satisfied, and his administration com- 
pleted. If then slaves directed to be set free by a testator, 
could be considered as property for any purpose, after his death, 
they must be subject to all the incidents of property ; and would ;' 
consequently go to the distributee after the satisfaction of cred- 
itors. 

The case of Hope v. Johnson is very imperfectly reported. 

This is a true and full history of it. 





Mr White, for the appellees, contended : 

That the laws of Tennessee do not prohibit the emancipa- 
tion of slaves by last will and testament, and that the execu- 
tors are authorized to observe the directions of the will, if the 
sovereign power, through the medium of their legislature or 
the judicial tribunals, assent to such emancipation. The next 
of kin have no vested interest to be affected by such acts of 
the legislature, or decisions of any tribunal in whom jurisdic- 
tion is reposed. 

The act of North Carolina of 1777, chap. 6, sec. 2, which was 

in force in Tennessee, provided, “that no negro or mulatto 
| shall hereafter be set free, except for meritorious services, to be 
adjudged of and allowed by the county court, and license first 
had and obtained thereupon.” The act of the legislature of 
Tennessee of 1801, chap. 27, sec. 1, repealed and modified the 
former law, and allowed owners of slaves to petition the county 
court in all cases, not restricting their power to the case where 
meritorious services were performed. By the act of 1801, if 
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the court, upon examining the reasons set forth in the petition, 
are of opinion that acceding to the same would be consistent 
with the interest and policy of the state, the chairman thereof 
reports on the petition. Under the restrictions of that law 
slaves can be emancipated. By the act of 1829, chap. 29, in 
force on the 26th November 1830, when the present bill was 
filed, it was made the duty of an executor, where a testator 
had by his will directed any slaves to be set free, to petition the 
county court accordingly, and if the executor refused, the 
slaves were authorized to file a bill for their freedom. Upon 
what ground can the argument be supported, that the direc- 
tions of a testator to emancipate his slaves are void, and that 
the executor holds them in trust for the next of kin? It must 
be because there is a positive law forbidding such a mode of 
emancipation. No such law exists. The act of 1777, it is 
true, provided that no slave should be emancipated but for 
meritorious services, and the county court was the tribunal to 
adjudge whether those services had been performed. To ad- 
judge between whom? The master and the state. The act 
of 1801 leaves out the restriction, and gives the county court 
general powers, because the legislature had been harassed by 
the frequent applications for emancipation. The question 
arising in this cause has been decided in the supreme court of 
errors and appeals, in the state of Tennessee, in the case of 
Anne Hope v. Robert Johnson, executor of the will of David 
Beattie, which was finally decided in January 1826, and a 
copy of the record in that cause, and the opinion of the court 
is submitted for the inspection of this honourable court. In that 
case the testator had given his slaves their freedom, and the 
bill was filed by the next of kin and heir at law, stating that 
the devises directing the emancipation of the negroes, and the 
purchasing of lands, were void, and an injunction was granted 
to prevent the removal of the negroes. 

The cause first came on to be heard on the 4th September 
1821, and the supreme court ordered that the executor or any 
other of those appointed in said will, who might take upon 
themselves the execution thereof, should be allowed twelve 
months from that time, to procure the emancipation of said 
slaves by any legal means whatever. In January 1826, the 
cause was finally heard, and the court in the decree pronounced 
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that the devises and bequests in the will were legal and valid, 
and that thereby the executors had full power and authority 
to procure the emancipation of the negroes, and to sell and dis- 
pose of real estate for the use of the negroes. In their opinion 
the court says, “that no particular mode of emancipation is 
specified by either the act of 1777 ch. 6, or of 1801 ch. 27. As 
between the master and the slave, the intent and volition of the 
master to emancipate may be made known by any species of 
instrument that will completely evince it, and then nothing 
more is wanted, but the assent of the state expressed by its or- 
gan the court, which may show its determination by reporting 
on the petition and certifying the same, and by causing both 
the petition and report to be filed amongst the records of the 
court. The mind and desire of the owner may be as well ex- 
pressed by will, as by deed or any other instrument ; and when 
it is made known by his will the duty of his executor is to use 
such legal means as may be effectual for the completion of his 
purpose.” No decision adverse to this has been made by the 
supreme court of Tennessee, and the principles established by 
that decision are believed to be conclusive, in favour of an 
affirmance of the decree of the circuit court. The only other 
case in Tennessee known to the counsel of the defendants, 
where the power of emancipation by will is alluded to, is the 
case of M’Cutchen v. Price, 3 Haywood’s Reports 212. The 
court says, that “a testator may direct that the executor shall 
endeavour to procure the emancipation of his slaves; and if the 
executor can do so, then all claims founded upon the legal im- 
possibility of doing so vanish.” 

It is true that in North Carolina it has been decided in the 
case of Haywood v. Craven’s executors, 2 North Carolina Law 
Repository 557, and some other cases that a devise to eman- 
cipate slaves is void. But these decisions are not applicable to 
the state of things in Tennessee, for in North Carolina they 
have no law similar to the act of Tennessee of 1801, ch. 27, 
sec. 1, before mentioned. Their decisions are founded upon 
the acts of 1741, ch. 24, sec. 56, and 1777, ch. 6, sec. 2; and 
their courts say, that such devises are repugnant to positive 
provisions by statutes which have pointed out one method only, 
in which slaves can be liberated, and that in one case only, to 
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wit, for meritorious services. Such is not the law of Tennessee, 
and therefore the decisions in North Carolina have no applica- 
tion. 

It is the settled law of Tennessee, that the issue of a female 
slave follows the condition of the mother. The case of 
Timms v. Potter, 1 Haywood’s Reports 234; Craig and others 
v. Estis, Cooke’s Reports 381; Preston v. M’Gaughey, Cooke 
113, establish that the issue belong to the remainder man, 
and not to the tenant for life. These cases have never 
been disputed. If then the children were born of mothers 
who were not absolutely slaves, but only for a limited period 
having a right to their freedom; if the executor could pro- 
cure the assent of the legislature, or of the sovereign power: 
does it not follow, that the children are entitled also to the 
privilege of freedom ?- What was the situation of the mother 
at the time of the birth of the child? The executors were 
required to procure her emancipation at the death of the wife 
of the testator. She was nota slave in the usual meaning 
of the word, she was entitled to freedom unless that right was 
refused from principles of public policy, and a court of equity 
will not prevent the executor from complying with the direc- 
tions of the testator, upon the application of next of kin who 
had no vested interest at the time of the death of the testator. 

2. But suppose the directions for emancipation are void, are 
the complainants entitled to sustain this bill? By the codicil 
to the will, Elizabeth Larkins is made sole residuary legatee of 
the personal property, which should remain at the death of his 
wife. Then the executor, if he could not legally emancipate 
the slaves, would hold them in trust for the residuary legatee, 
and not for the next of kin. Slaves are personal property by 
the laws of Tennessee. 


Mr Justice Tuompson delivered the opinion of the Court. 

This case comes up by appeal from the decree of the circuit 
court of the United States for the district of West Tennessee, 
by which the bill of the complainants was dismissed. The bill 
states, that Patrick M’Cutchen, a citizen of the state of Ten- 
nessee, departed this life some time in the year 1812, having 
shortly before, in the same year, made his last will and testa- 
ment, which, after his death, had been duly proved and re- 
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corded. By which will, the testator -among other things, 
bequeathed to his wife Hannah, during her natural life, all his 
slaves, and provided, that they, specifying them by name, 
should, at the death of his wife, be liberated from slavery, and 
for ever and entirely set free ; except those that were not of 
age, or should not have arrived at the age of twenty-one years 
at the death of his wife. And those were to be subject to the 
control, and under the direction of his brother and brother-in- 
law, until they were of age ; at which period they were to be 
liberated. Samuel M’Cutchen, James Marshall, and his wife 
Hannah, were made executors, and all qualified. Patrick 
M’Cutchen died without issue. | His widow had the possession 
of the slaves during her life. And James Marshall is the only 
surviving executor. The bill further states, that the com- 
plainants and the defendants, except James Marshall and two 
others, who are not made parties, because they reside out of 
the jurisdiction of the court, are the distributees and next of 
kin to the testator, and that the slaves and their increase are 
liable to be distributed to and among the complainants and the. 
other next of kin; and that the executor, James Marshall, 
refuses to distribute them, because the will directs their eman- 
cipation. And that he has actually presented a petition to the 
county court of Williamson, and procured the emancipation of 
some of them. And the bill charges, that the county court 
had no power to emancipate upon the application of an execu- 
tor. That, by the laws of Tennessee, slaves cannot be set free 
by last will and testament, or by any directions therein. That 
if the law dogs authorise emancipation, that they are still slaves 
until the period for emancipation ; and that the increase born 
after the death of the testator, and before their mothers were 
actually set free, are slaves, and, as such, liable to be distrib- 
uted. The bill then states the names of the several children, 
born after the death of the testator ; and prays an account of 
hire, and the distribution of all the slaves and their increase ; 
and an injunction to prevent the executor from proceeding to 
establish the freedom of the negroes, or removing them be- 
yond the jurisdiction of the court, and also for general relief. 
This statement of the allegations in the bill, thus far, is all 
that is necessary for the purpose of raising the material ques- 
tions in the case, viz. the right of the owner of slaves in the 
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state of Tennessee, to manumit such slaves by his last will and 
testament. To this bill there is a demurrer by the executor 
Marshall, for want of parties, and also because there is no 
equity in the bill, The other defendants not having appeared, 
the bill is taken for confessed by them, and set for hearing 
ex parte. 

The demurrer admits the facts stated in the bill, and the 
question already mentioned is raised for the consideration of 
the court. 

As a general proposition, it would seem a little extraordinary 
to contend, that the owner of property is not at liberty to re- 
nounce his right to it, either absolutely, or in any modified 
manner he may think proper. As between the owner and his 
slave, it would require the most explicit prohibition by law, 
to restrain this right. Considerations of policy, with respect 
to this species of property, may justify legislative regulation, 
as to the guards and checks under which such manumission 
shall take place ; especially, so as to provide against the pub- 
lic’s becoming chargeable for the maintenance of slaves so man- 
umitted. Itbecomesnecessary, therefore, toinquire what legis- 
lative provision has been made in the state of Tennessee on this 
subject ; andit will be found, that the legislature has been grad- 
ually relaxing the restrictions upon the right of manumission. 
By the act of North Carolina of 1777, ch. 6, sect. 2, which was 
in force in Tennessee, it is declared, that no negro or mulatto 
shall hereafter be set free, except for meritorious services, to 
be adjudged of, and allowed by the county court. The act of 
Tennessee of 1801, ch. 27, sect. 1, modified the former law, and 
allowed the owners of slaves to petition the county court in all 
cases ; setting forth the intention and motive for such eman- 
cipation, without any restriction as to meritorious services. 
And if the county court, upon examining the reasons set 
forth in the petition, shall be of opinion, that acceding to the 
same would be consistent with the interest and policy of the 
state, they are authorised to allow the manumission, under the 
provisions therein prescribed, to guard against the slave, so 
manumitted, becoming a public charge for maintenance. 

This act does not, in terms, extend the right of application 
to the county court for the manumission of slaves, to any one, 
except the owner of the slaves. And it is argued, on the part 
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of the appellants, that no such application can be made by ex- 
ecutors ; and that the declaration and direction in the will of 
Patrick M’Cutchen, in relation to the manumission of his 
slaves, amounts to no more than an expression of a wish on the 
part of the testator, that his slaves should be free ; but did 
not amount to a manumission, or confer any authority on the 
executor to consummate the manumission, by application to 
the county court. And the power of the county court to 
manumit on the application of the executor, is denied; and 
their proceedings in the present case, alleged to be entirely 
void. 

This question came under the consideration of the court of 
appeals in the state of Tennessee, in the case of Anne Hope v. 
Robert Johnson, executor of David Beattie, decided in Janu- 
ary 1826. In that case Beattie, by his will, directed certain 
parts of his property to be sold, and the proceeds thereof to be 
laid out in lands in the Indiana Territory ; the right to which 
he vested in the negroes he then owned,naming them. ‘Each 
and all of whom I give their entire freedom, and the settiing 
of them on the above lands, under the direction of my execu- 
tor.” The bill was filed by the next of kin and heir at law ; 
alleging, that the direction, with respect to the manumission 
of the slaves, and the purchase of the land, was void. The 
court decided that the devises and bequests in the bill, were 
legal and valid ; and that thereby the executor had full power 
and authority to procure the manumission of the slaves; and 
to sell and dispose of the estate for their use, according to the 
directions in the will. 

The court, in pronouncing their opinion, say, “ that no par- 
ticular mode of emancipation is specified, either by the act of 
1777, or of 1801. As between the master and the slave, the 
intent and volition of the master to emancipate, may be made 
known by any species of instrument that will completely evince 
it; and then nothing more is wanted but the assent of the 
state, expressed by its organ, the court ; which may show its 
determination by reporting on the petition, and certifying the 
same ; and by causing both the petition and the report to be 
filed among the records of the court. The mind and desire of 
the owner may be as well expressed by will, as by deed or any 
other instrument ; and when it.is made known by his will, the 
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duty of his executor is, to use such legal means as may be 
effectual for the completion of his purpose.” 

This is a judicial interpretation by the highest court in the 
state, of one of its own statutes, which has always been held 
by this court as conclusive ; especially if such interpretation 
has not been called in question in its own tribunals and no 
case has been referred to, tending in any measure to shake 
this decision. And indeed, it is very much strengthened, if 
not absolutely confirmed, by the subsequent act of 1829, ch. 
29, by which it is made the duty of an executor or administra- 
tor with the will annexed, where a testator had, by his will, 
directed any slaves to be set free, to petition the county court 
accordingly, and if the executor or administrator shall fail or 
refuse to do so, the slaves are authorised to file a bill for their 
freedom, under certain regulations pointed out by the statute 
(Digest. Ten. Laws 327, where all the laws are collected). 

This act having been passed since the death of the testator 
in the case now before us, and since the manumission by the 
county court of Williamson county (as is presumed, though 
that time does not appear in the record), may not ratify and 
confirm the manumissions in the present case. Yet having 
been passed since the decision in the case of Hope v. Executor 
of Beattie, it may well be considered a legislative sanction of 
the construction which had been given by the court of appeals 
to the act of 1801. At all events, the decision in the case of 
Hope v. Executor of Beattie, must be considered as settling 
the construction of the act of 1801, and authorising the execu- 
tor to petition the court for the manumission of the slaves, and 
justifying the proceedings of the court thereupon. 

This construction of the act of 1801, puts at rest the claims 
of the appellants to all the slaves, except the children of the 
females, which were born after the death of the testator, and 
before the death of his widow, to whom all his slaves were 
bequeathed, during her natural life. And this class includes 
the children of Eliza and Cynthia only. For, with respect to 
Rose and her children, the testator declares, that upon the 
death of his wife, they shall be liberated from slavery, and for 
ever and entirely set free. 

The question then arises, how the children of Eliza and. 
Cynthia, born during the continuance of the life estate of the 
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widow, are to be considered. It is admitted to be a settled 
rule in the state of Tennessee, that the issue of a female slave 
follows the condition of the mother. If, therefore, Eliza and 
Cynthia were slaves when their children were born, it will fol- 
low as matter of course, that their children are slaves also. 
If this was an open question, it might be urged with some 
force that the condition of Eliza and Cynthia, during the life 
of the widow, was not that of absolute slavery ; but was, by 
the will, converted into a modified servitude, to end upon the 
death of the widow, or on their arrival at the age of twenty-one 
years, should she die before that time. If the mothers were 
not absolute slaves, but held in the condition just mentioned, 
it would seem to follow, that their children would stand in the 
same condition, and be entitled to their freedom on their ar- 
rival at twenty-one years of age. But the course of decisions 
in the state of Tennessee, and some other states where slavery 
is tolerated, go very strongly, if not conclusively, to establish 
the principle, that females thus situated, are considered slaves. 
That it is only a conditional manumission, and that, until the 
contingency happens, upon which the freedom is to take effect, 
they remain, to all intents and purposes, absolute slaves. And 
we do not mean to disturb that principle. Cook’s Reports 131, 
381; 2 Randolph 228; 1 Haywood 234. The children of 
Eliza and Cynthia must, therefore, be considered slaves : and 
the question arises, whether the allegations in the bill are’suf- 
ficient to call upon the executor to account for their wages, 
or to restrain him from taking any measures to establish their 
freedom. 

The bill charges, that Pleasant and ten others, naming them, 
the children of Cynthia and Eliza(or perhaps Rose), were all 
born after the death of the said Patrick, and before the time 
arrived, when, by the directions of the said will, they were to 
be set free ; and that they are (if no others) to be distributed 
among the representatives of the said Patrick; and prays, 
that the executor, James Marshall, may be compelled to dis- 
tribute said slaves among the complainants, and account for 
their hire in the proportions to which they are entitled. 

We think these allegations are too vague and uncertain to 
call upon the executor to account, in any manner, for those 
children. 
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In the first place, it is left entirely uncertain which of 
the persons named, are the children of Eliza or Cynthia. 
They are alleged to be the children of Eliza and Cynthia (or 
perhaps Rose) ; that is, perhaps the children of Rose. Now, 
if they, or any of them, are the children of Rose, such children 
are expressly manumitted by the will. In the next place, it 
is not alleged which of them are the children of Eliza, and 
which of Cynthia. And, by the will, a special and different 
disposition is made of these two. The testator directs, that 
Eliza shall be at the control and under the direction of his 
brother, Samuel M’Cutchen, until her arrival at the age of 
twenty-one years, and then to be set free. And, that Cynthia 
shall be at the control and under the direction of James Mar- 
shall, until she arrives at the age of twenty-one years, when 
she shall be liberated and for ever set free. 

The bill does not charge the appellee with having the pos- 
session or control of these children ; or that he has received 
any wages for, or on account of them. Nor, under the various 
dispositions of these slaves, by the will of Patrick M’Cutchen, 
will the law charge the surviving executor with a breach of 
trust or neglect of duty, in not taking the charge and manage- 
ment of these children. If they are slaves, and the complain- 
ants have a right to them, they have an adequate remedy at 
law, to assist and enforce that right. 

But it is contended, on the part of the appellee, that, inde- 
pendent of all other considerations, the appellants have no 
right to these slaves, or any part of them—for, by the codicil 
to the will, Elizabeth Larkins is made sole residuary legatee of 
the personal property which should remain at the death of the 
testator’s wife; and that slaves in Tennessee, being personal 
property, the executor holds them in trust for the residuary 
legatee, and not for the next of kin. . 

We do not, however, think this is the true construction of 
the codicil. It professes to explain one of the articles in the 
will, but not to make a different disposition of the property 
mentioned in that article. The article referred to, is the fifth, 
which in the will reads thus: “I will and bequeath to the 
said Patrick M’Cutchen, fourth son of my brother, Samuel 
M’Cutchen, and to Elizabeth Larkins, daughter of John Lar- 
kins, by his first wife, Margaret, jointly and equally, the land 
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on which I now live, with all its appurtenances, together with 
all the residue of my personal property (slaves excepted) which 
shall remain after payment of my just debts, &c., to take effect 
at the death of my beloved wife, &c.” 

The codicil reads thus: “whereas some doubts may be enter- 
tained respecting the construction of the fifth article, and as I 
find upon review of the subject, I have not expressed my mean- 
ing with sufficient perspicuity, I declare this to be my will and 
meaning of the said fifth article ; Patrick M’Cutchen, named 
in that article, is to be the joint legatee with Elizabeth Lar- 
kins of the land only, and Elizabeth Larkins sole residuary 
legatee of the personal property which shall remain at the death 
of my wife.” 

The personal property referred to in the codicil, must mean 
the same personal property mentioned in the fifth article, other- 
wise the codicil would not be what it professes to be, explana- 
tory of that article, but would be a different disposition of the 
property. The codicil must, therefore, be read with the same 
exception of the slaves as is contained in the fifth article. And 
that the testator did not intend to include any slaves in this 
codicil is very evident, because by the will, at the death of his 
wife, all his slaves were to be manumitted ; so that there could 
be no slaves to pass under the residuary clause in the will, or 
the codicil. 

But upon the other grounds stated in this opinion, we think 
the bill contains no equity which entitles the appellants to re- 
lief. And the decree of the circuit court dismissing the bill, 
is accordingly affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the dis- 
trict of West Tennessee, and was argued by counsel ; on con- 
sideration whereof, it is ordered, adjudged and decreed by this 
court, that the decree of the said circuit court in this cause 
be, and the same is hereby affirmed, with costs. 
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the statute of limitations. 


western district of Pennsylvania. 





Sypney Grece, sy N. B. Craig HER COMMITTEE, PLAINTIFF 
IN ERROR V. THe Lessee or GABRIEL Sayre AND WIFE. 


The eighth section of the statute of limitations of Pennsylvania fixes the limit- 
ation of twenty-one years as taking away the right of entry on lands: and 
the ninth section provides, that if any person or persons, having such right 
or title, be or shall be, at the time such right or title first descended or ac- 
crued, within the age of twenty-one years, femes covert, &c., then such 
person or persons, and the heir or heirs of such person or persons shall 
and may, notwithstanding the said twenty-one years be expired, bring his 
or their action, or make his or their entry, &c., within ten years after at- 
taining full age, &c. The defendant in error was born in 1791, and was 
twenty-one years of age in 1812. An interest in the property, for which 
this ejectment was brought, descended to her in 1799. The title of the 
plaintiff in error commenced on the 13th April 1805, under deeds adverse 
to the title of the defendant in error, and all others holding possession of 
the property under the same. On the 13th April 1826, twenty-one years 
preseribed by the statute of limitations for a right of entry against her 
possession, expired ; and the bar was complete at that time, as more than 
ten years had run from the time the defendant in error became of full age. 


This court have frequently remonstrated against the practice of spreading the 
charge of the judge at length upon thé record, instead of the points excepted 
to, as productive of no good, but much inconvenience, 

It is an admitted principle, that a court of law has concurrent jurisdiction 
with a court of chancery, in cases of fraud. But when matters alleged to 
be fraudulent are investigated in a court of law, it is the province of a jury 


Fraud, it is said, will never be presumed, though it may be proved by circum- 
stances. Now, where an act does not necessarily import fraud; where it 
has more likely been done through a good than a bad motive, fraud should 


Even if the grantor in deeds be justly chargeable with fraud, but the grantees 
did not participate in it; and when they received their deeds had no know- 
ledge of it, but accepted the same in good faith, the deeds upon their face 
purporting to convey a title in fee, and showing the nature and extent of 
the premises: there can be no doubt the deeds do give colour of title under 
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ments, by Mr Watts for the plaintiff in erior, and Mr Fetter- 
man for the defendants. 

The case is fully stated in the opinion of the court. As the 
decision of the court was upon the application of the statute of 
limitations of Pennsylvaniaonly ; the arguments of the counsel, 
upon other points presented to the court, are omitted. Upon 
the effect of the statute of limitations on the case: the counsel 
for the plaintiffs in error contended, that the defendant having 
shown an actual, adverse, notorious and continuous possession 
of the land in controversy, from the year 1799, until after the 
institution of this ejectment ; and having also exhibited deeds of 
conveyance for the same, dated the 24th of November 1804, and 
the tSth of April 1805, from John Ormsby to Isaac Gregg and 
Sidney his wife: the court erred in their charge to the jury, 
that the defendant was not protected by the statute of limita- 
tions. 


Mr Justice M’Lean delivered the opinion of the Court. 

An action of ejectment was originally commenced, be- 
tween the above parties in the district court, which possesses 
circuit court powers, for the western district of Pennsylvania, 
and a judgment was obtained by Sayre and wife, to recover pos- 
session of certain lots of land within the original manor of 
Pittsburgh. To reverse this judgment, a writ of error was pro- 
secuted, which brings the case before this eourt. 

On the trial in the district court, a bill of exceptions was 
taken, out of which arise certain points that are now to be 
considered and decided. The bill of exceptions reads in part, 
as follows. ‘ And the counsel for the plaintiffs, to maintain 
and prove the issue, gave in evidence, among other matters, a 
deed from John Penn, Jun. and John Penn to Nathaniel Bed- 
ford, dated the 3lst day of May 1786, for sixty-two acres of 
land on the Monongahela river, in the manor of Pittsburgh, 
being acknowledged on the Ist day of June 1786, in the city 
of Philadelphia, and duly recorded, &c.; also an assignment, 
indorsed upon said deed, of all the right, title, claim and inte- 
rest of the said Nathaniel Bedford to the premises, to Mrs Jane 
Ormsby, dated the Ist day of June 1786, and duly acknow- 
ledged, &c.; also a certificate of the recorder of the county of 
Washington, dated the 15th of October 1831, that there is 
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no record of the transfer of the title to the premises aforesaid, 
by said N. Bedford to Mrs Jane Ormsby, in the office of Wash- 
ington county. It was then admitted, by the attorneys for 
the parties, that the children of John and Jane Ormsby were: 
Mrs Bedford, who died on the 8th of July 1790, without issue ; 
John Ormsby, Jun., who died in August 1795; Joseph B. 
Ormsby, who died on the 20th of December 1803 ; Oliver 
Ormsby, who died in the year 1832; and the present defend- 
ant, Mrs Sidney Gregg, who is the only survivor, and under 
the providence of God a lunatic. 

It was further admitted, that Mrs Jane Ormsby, the wife of 
John Ormsby, died intestate, on the 13th day of June 1799, 
and that her husband, John Ormsby, died on the 19th day of 
December 1805.” 

The possession of Mrs Gregg, of the twenty-five acres, and 
of the eight acres and one hundred and twenty-two perches, 
the upper part of the sixty-two acre tract, was then admitted 
by the counsel for the defendants. 

The plaintiffs further offered in evidence, a petition to the 
orphan’s court of the county of Allegheny, signed by O. Orms- 
by and N. B. Craig, the committee of Mrs Sidney Gregg, and 
filed in November term 1828. 

Among other evidence, the counsel for the defendants 
proved, by the testimony of John Hutchinson, that he had 
known the family of Mr Ormsby for forty years, and lived as 
a tenant under the old gentleman and his son Oliver Ormsby, 
about thirty-five years, and sometimes in their families, before 
old John Ormsby’s death. Isaac Gregg, his son-in-law, as 
early as 1799, employed hands to clear out the piece of pro- 
perty where the ferry house now stands; the part next the 
hill being cleared, and the part next the river being in woods. 
That the said Gregg employed his brother and himself, who 
cut off the timber into cord wood; that Mr Gregg was cau- 
tious in showing them the lines- marked by a post on the 
bank, and a butterwood tree blazed, four or five rods above the 
run that falls into the river, that we should not cut the tim- 
ber below it, as the land belonged to Mr Ormsby ; that in the 
year 1800, Mr Gregg employed them to go up the hill, and to 
cut timber to build a house and four fences ; and in the autumn 
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of 1800, the house was put up by them, and that he paid them 
seventy-five or eighty dollars for doing it.” 

“Mr Gregg put Alexander Gibson as a tenant in the house, 
who occupied it that fall and the succeeding winter, and made 
an agreement with Mr Gregg, to rent it for several years, but 
afterwards abandoned it.” 

“Samuel Emmet went into the house in the spring of 1801, 
and occupied it for a great number of years. George Kintzer 
was in it for many years after Emmet. Andrew Rearick was 
there ; and Young lived in it a year; George Bonners for six 
months; Jacob Drake for three years. These tenants were all 
put in by Isaac Gregg and his family. Witness also stated, 
that he recollected that Isaac Gregg got another lot adjoining 
the twenty-five acre lot, and between it and the bridge, about 
twenty-nine years ago. Mr Gregg was to allow John Tate, 
his tenant, out of the rent, for putting up a barn, and witness 
assisted him, &c. On the twenty-five acre lot, there was the 
ferry house, a stable and a large shed: these improvements 
were all made by Mr Gregg. The fences were put round the 
upper lot in 1800; the lower lot was fenced long before. The 
fences, since that time, have been kept up, and the witness 
never understood, that any one, except Mr Gregg, had any 
claim to the lots. Witness refers to the two lots in contro- 
versy.” 

“James Ross, Esq. testified, among other things, that he 
was acquainted with John Ormsby’s family in 1782. In 
1784, Colonel Woods, as the agent of the Penns, surveyed the 

‘sixty-two acres in controversy, and noted, in his draft, that 
the tract was platted for John Ormsby. After the reservation 
of this lot, from Mr Ormsby, the manor was subdivided. Mr 
Woods and Mr Brackenridge, who were the counsel for Mr 
Ormsby, recommended that the deed should be taken out in 
the name of Mrs Ormsby; and Doctor Bedford, her son-in- 
law, proceeded to Philadelphia for that purpose, and brought 
back the title; the consideration money had, probably, been 
accumulated by Mrs Ormsby. Isaac Gregg was in possess- 
ion of the property before the dates of the deeds to him. In 
1802, Mr Gregg had the ferry, and he and his tenants have 
held possession ever since. 

“ Other witnesses were examined, who corroborated the facts 
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already stated. Defendants also produced, and read in evi- 
dence, two deeds; the first from John Ormsby, Jun., to Isaac 
and Sidney Gregg, dated the 24th day of November 1804, 
which had been duly acknowledged and recorded, for twenty- 
five acres of the land in dispute; and also a deed from the 
same to Sidney Gregg, dated the 13th of April 1805, for eight 
acres and one hundred and twenty-two perches. Several 
leases of the tenants of Isaac Gregg and his family were read, 
and proof was made of the payment of taxes on. the lots. 
The defendants also read in evidence, the will of Joseph B. 
Ormsby, and reference was made to an action of partition, in- 
stituted by the plaintiffs against the defendants, in which a 
judgment had been rendered in favour of defendants; to re- 
verse which judgment, a writ of error was brought, and was 
still pending in the supreme court of Pennsylvania.” 

The plaintiffs’ counsel then proved, by the testimony of 
Samuel Pettigrew, Esq., that he was one of the viewers ap- 
pointed by the orphan’s court, under the petition of the 23d of 
December 1832, before referred to; that the viewers went on 
the ground, and allotted a portion of the upper part of the tract 
to Mrs Gregg, and the lower part to Mrs Ormsby. 

The counsel for the defendants then offered to prove, by the 
testimony of H. M. Watts, who was attorney for Mr Ormsby, 
and presented the petition above referred to, that it was done 
at the instance of Mr Ormsby, for the purpose of establishing 
his title to the lower part of the tract; that at the time said 
petition was signed, it was done reluctantly by Mr N. B. Craig, 
as the committee of Mrs Gregg, and understood that Mrs 
Gregg had heretofore claimed the portion of the tract she oc- 
cupied in severalty, and that the said petition, and the decree 
of the court upon it, were not to affect her right. Which testi- 
mony, on being objected to, was overruled by the court. 

The evidence being closed, the counsel for the defendants 
prayed the court to instruct the jury on the following points. 

1. To entitle the plaintiffs to recover, on the ground that. 
Mrs Sayre is a child and heir of John Ormsby, they must 
prove that there was an actual marriage between him and her 
mother, 

2. That the statute of limitations does apply to tenants in 
common ; and if the jury shall believe that the land in ques- 
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tion belonged to Jane Ormsby, and descended"to Mary Sayre 
and the other heirs, yet the statute of limitations would be a 
bar to plaintiffs’ recovery, if there was an actual adverse 
and continuous possession in the defendant, and those under 
whom she claims, for twenty-one years. 

3. Thatif the jury shall believe the testimony of James Ross, 
John Hutchinson and George Kintzer, the facts sworn to by 
them, establish that kind of actual continuous and adverse pos- 
session, acknowledged by the courts, as coming up to, and fully 
within the statute of limitations. Several other points were 
made in the special prayer for instructions, but it is not import- 
ant, now, to advert to them. : 

The court instructed the jury in substance, that the deeds 
from John Ormsby to the defendants, dated in the years 1804 
and 1805, and which purported to convey the fee simple, in 
consideration of natural love and affection, did not transfer the 
fee, as Ormsby only had a life estate in the premises. ‘That 
the deed of the husband cannot pass his wife’s lands, and no 
possession of the lands by the grantee, under the grant, can 
create a presumption of title, or become adverse to the true 
owner. An act or deed which is void, cannot be the founda- 
tion of an adverse possession, for it can give no colour of title ; 
and a void title is not such a conveyance as that a possession 
under it will be protected, under the statute of limitations. 
The conveyance of N. Bedford to Jane Ormsby, was indorsed 
on the deed from the Penns to N. Bedford ; and the convey- 
ance by John Ormsby to Isaac and Sidney Gregg, recites the 
conveyance to Bedford. It must, therefore, be presumed, that 
John Ormsby had possession of the deed from the Penns to 
N. Bedford ; and that he at least was conusant of the title of 
the heirs of Jane Ormsby. The deeds to Isaac Gregg and to 
Sidney Gregg, set forth a conveyance from N. Bedford to John 
Ormsby ; such a conveyance, however, was never made ; and 
while that is admitted, the recital is attempted to be justified 
on other grounds. It is clear, that the deed from N. Bedford 
to Jane Ormsby, was withheld from the record by John Orms- 
by; and there is evidence enough to infer that it was suppressed 
by him, for, being in possession of the deed, he had power to 
direct it to be recorded. His omission to do so, his false recital 
of a deed to hithself from N. Bedford for the same land, and 
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his concealment of the existence of any conveyance to Jane 
Ormsby, leave no doubt of his intention to suppress that con- 
veyance. ‘This conduct was fraudulent on the part of John 
Ormsby ; and it is not material, whether Isaac Gregg and 
Sidney Gregg were parties to it or not, since no estate can be 
acquired by a fraudulent grant: covinous conveyance of land 
is as no conveyance, as against the interest intended to be de- 
frauded. And it must follow, that no act or deed which is 
fraudulent, can be the foundation of an adverse possession ; 
because, being absolutely void, and not merely voidable, it 
cannot afford colour of title, and without colour of title, there 
is nothing by which an adverse possession can be obtained ; 
and for this reason. The statute of limitations does not ex- 
tend to cases of fraud, and only begins to run from the time 
the fraud becomes known to the person then having the title. 
That all purchasers, for a valuable consideration, are affected 
with constructive notice ofall that is apparent upon the face of 
the title deeds under which they claim. 

“The rightof Sidney Gregg, as one of the heirs of John Orms- 
by, if any she has as such, to the actual possession of the land, 
accrued after the death of John Ormsby, Jun. She may have 
then entered as one of the heirs of Jane Ormsby ; and since 
that time, to the time of bringing this suit, has held, as she 
alleges, adversely to her co-tenants in common, and relies upon 
the statute of limitations to protect her in her claim. A pos- 
session to prevent a recovery, or vesta right, under the statute 
of limitations, must be actual, continued, adverse and exclu- 
sive: and it is a settled principle, that the doctrine of adverse 
possession is to be taken strictly, and not to be made out by 
inference, but by clear and positive proof. Every presumption 
is in favour of possession, in subordination to the title of the 
true owner ; and whenever an adverse possession is relied on, 
there should be some proof of an actual ouster. The possess- 
ion of one tenant in common, is prima facie the possession of 
his companion ; and the possession of the one can never be 
considered as adverse to the title of the other, unless it be at- 
tended with circumstances demonstrative of an adverse intent. 
And if one tenant in common enters generally, without saying 
for whom, it will be implied, that he enters according to law ; 
that is, for himself, and the other tenant or tenants. To re- 
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but this presumption of the law, an actual duster must be 
proved ; which, however, may be inferred from circumstances, 
of which the jury are to judge. They may presume an actual 
ouster, where one tenant in common enters on the whole, 
takes the profits and claims the whole exclusively, for twenty- 
one years. Under such circumstances, his possession becomes 
adverse, and the act of limitations begins to run. But a bare 
perception of profits by one tenant in common, is not an ouster 
of his co-tenant. The statute will not run where one holds as 
tenant in common, during the minority of his co-tenant. That 
one tenant in common may oust his co-tenant, and hold in 
severalty, is not to be questioned. But a silent possession ac- 
companied with no act which can amount to an ouster, or give 
notice to his co-tenant that his possession is adverse, ought not 
to be construed into an adverse possession. What facts con- 
stitute an ouster, and what adverse possession, must be deter- 
mined by a jury. The party against whom the adverse 
possession is claimed cannot be concluded by it, if he labour 
under any of the disabilities pointed out in the statute ; or 


where his co-tenaant claiming adversely, has been guilty of 


fraud, by concealing or suppressing the title. 

“Tf Isaac Gregg entered upon the land adversely, fenced and 
occupied it exclusively, and that occupation has been uninter- 
ruptedly continued for twenty-one years, it would be available 
asa bar, although Isaac Gregg may have entered as a tres- 
passer; but the acceptance of the deeds from John Ormsby in 
1804 and 1805, although these deeds were void as to the in- 
heritance, must lead to the conclusion, that he held under 
John Ormsby, Sen. The petition to the orphan’s court for a 
partition of the land, in December 1828, supports this view of 
the case, and both acts show a disaffirmance of the title by 
settlement and improvement, if any existed.” 

The residue of the charge affirms principles, some of which 
are not controverted, and it need not be noticed. 

This court have frequently remonstrated against the prac- 
tice of spreading the charge of the judge at length upon the 
record, instead of the points excepted to, as productive of no 
good, but much inconvenience. 

The principal question in this case, and, jndeed, the only 
one of much importance, arises under the statute of limitations. 
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By this statute, an adverse possession of twenty-one years, 
under a claim of title, will bar a recovery, though the occupant 
have no title. 

Possession of the lots in controversy was taken by the de- 
fendants, in the court below, and is still continued, but the 
court instructed the jury that the acceptance of the deeds by 
Gregg and wife, from John Ormsby, Sen., in the years 1804 
and 1805, was an abandonment of their prior claim by occu- 
pancy, and that they must be considered as holding under those 
deeds. 

If jt were necessary to a decision of this controversy, the 
correctness of this instruction might well be questioned. 
Ormsby had a life estate in the property, and it is not seen how 
the grantees of this estate abandon their title in fee, or any 
other claim, beyond that of a life estate, which they might have 
to the premises. But, as the decision of the case must turn 
upon another point, it is not necessary to examine this one. 

It is true, as stated in the charge, that the husband cannot 
convey his wife’s land so as to bind the inheritance. That as 
he holds only an estate for life in such land, he can convey no 
greater interest. But were the circumstances under which the 
deeds of 1804 and 1805, by John Ormsby to Gregg and wife, 
such as to make those deeds fraudulent, and wholly inopera- 
tive, under the statute of limitations? And was it immaterial 
whether Gregg and wife participated in this fraud of Ormsby, 
or had any knowledge of it, as expressly charged by the court? 

It is an admitted principle, that a court of law has concur- 
rent jurisdiction with a court of chancery, in cases of fraud. 
But when matters alleged to be fraudulent are investigated in 
a court of law, it is the province of a jury to find the facts, and 
determine their character, under the instruction of the court. 
Ormsby, in the opinion of the district court, was guilty of fraud, 
in not having the deed from N. Bedford to Jane Ormsby re- 
corded, in reciting in his deeds to Gregg and wife, in 1804 and 
1805, that a conveyance had been made to him by Bedfoid, 
when he knew that it had been made“to Jane Ormsby his wife. 

It would be difficult to assign any fraudulent motive to 
Ormsby, in either of the acts stated. The deed to his wife, 
from Bedford, was valid, though it was not recorded ; and that 
he did not withhold it from the record with any view to his 
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personal advantage, is evident, from the fact of his having con- 
veyed the property in consideration of natugal affection, to the 
only surviving child of himself and the grantee. 

In making these conveyances, on whom did he design to 
practise a fraud? Not on the grantees, for he received no 
other consideration from them than the impulse of frate:nal 
attachment. Not on creditors, for it does not appear that they 
have been prejudiced. Did he design to defraud his grand- 
daughter, who prosecuted the action of ejectment in the district 
court? There is no foundation in the facts and circumstances 
of the case for such an imputation. 

Does the recital in these deeds that Bedford had conveyed 
to Ormsby, afford evidence of fraud? This recital may have 
been made, and, indeed, it would seem, under the circum- 
stances, was, most probably, made through a mistake of the 
law. Bedford had conveyed to his wife Jane Ormsby, and he 
might suppose that a feme covert could not take an estate in 
fee, and that the conveyance enured to his benefit. 

It appears, from the arguments of counsel, that this question 
was not considered entirely free from difficulty, under the laws 
of Pennsylvania, among some of the learned profession at that 
early day. 

Fraud, it is said, will never be presumed, though it may be 
proved by circumstances. Now, where an act does not neces- 
sarily import fraud ; where it has more likely been done through 
a good than a bad motive, fraud should never be presumed. 
But it is not necessary to decide whether these conveyances 
were fraudulently made by Ormsby, or not. The important 
point is, to know whether Gregg and wife had any knowledge 
of the fraud, if committed, or participated in it. This know- 
ledge, the court charged the jury, was immaterial ; as the fraud 
of Ormsby rendered the deeds void, and, consequently, they 
could give no colour of title to an adverse possession. 

This instruction is clearly erroneous. If Ormsby be justly 
chargeable with fraud, yet if Gregg and wife did not partici- 
pate in it; if when they received their deeds they had no 
knowledge of it, there can be no doubt that the deeds do give 
colour of title, under the statute of limitations. 

Upon their face, the deeds purport to convey a title in fee ; 
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and having been accepted in good faith by Gregg and wife, 
they show the natgge and extent of their claim to the premises. 

Ormsby could convey no greater interest in the land than he 
possessed ; but there is no evidence to show that the grantees 
in this case knew that his estate was limited, or that, in accept- 
ing the deeds, holding possession of the property, and improving 
it, they did not act in good faith. The possession which they 
hold under these deeds was adverse to Sayre and wife, and 
all other persons. The titles were for the whole property, and 
in fee ; consequently there can be no presumption that the 
possession was held as co-tenants with the plaintiffs, in the 
court below. Both the possession and the titles were exclu- 
sive ; and they were, consequently, adverse to all other claim- 
ants, 

The eighth section of the statute fixes the limitation of 
twenty-one years as taking away the right of entry: and in 
the ninth section itis provided, “ that if any person or persons 
having such right or title be, or shall be at the time such right 
or title first descended or accrued, within the age of twenty- 
one years, feme coverts ; then such person or persons, and the 
heir or heirs of such person or persons, shall and may, notwith- 
standing the said twenty-one years be expired, bring his or 
their action, or make his or their entry, &c. within ten years 
next after attaining full age,” &c. 

Mary Sayre, the defendant in efror, was born in 1791, and 
she was twenty-one years of age in 1812. Her father having 
previously died, an interest in the property descended to her, 
on the decease of her grandmother, Jane Ormsby, in 1799. 

The second deed, from Ormsby to Sidney Gregg, was made 
on the 13th of April 1805, the first one having been executed 
the year before. On the 13th of April 1826, the twenty-one 
years prescribed by statute expired, and the bar was complete 
at that time, if the possession had been uninterrupted, as more 
than ten years had run from the time Mary Sayre became of 
full age. The suit in the district court was not commenced 
until May 1830. 

As this point decides the case, it is not necessary to examine 
other parts of the charge to the jury. For the reasons assigned, 
the judgment of the district court must be reversed. 
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This cause came on to be heard on the transcript of the 
record from the district court of the Uniged States, for the 
western district of Pennsylvania, and was argued by counsel ; 
on consideration whereof, it is ordered and adjudged by this 
court, that the judgment of the said district court in this cause 
be, and the same is hereby reversed, and that this cause be, 
and the same is hereby remanded to the said district court, 
for further proceedings to be had therein, according to law and 
justice, and in conformity to the opinion of this court. 
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JoserH MANDEVILLE AND OTHERS, APPELLANTS V. RoDERICK 
BuRT, COMPLAINANT. 


Same Aprevtiants v. J. anp W. SouTHGATE, COMPLAINANTS. 


Same Aprec“ants v. Wittiam NEALE, ADMINISTRATOR OF 
Francis KEENE, COMPLAINANT. 


Same Apreciants v. ALEXANDER SANGSTON, COMPLAINANT. 


Same ApPELLANTs Vv. JoHN AND ReuseN WITHERS, COMPLAIN- 
ANTS. 


Same ApPELLANTs v. THomMsoN MASON, ADMINISTRATOR. 


In the circuit court of Alexandria, in 1817, several suits were brought against 
sundry individuals, who had associated to form a bank, called the Mer- 
chants Bank of Alexandria. The proceedings were regularly carried on 
in one of them, brought by Romulus Riggs; anda decree was pronounced 
by the court, from which the defendants appealed. On a hearing, the de- 
cree was reversed and the cause remanded for further proceedings, in con- 
formity with certain principles prescribed in the decree of reversal. It 
appears, that decrees were pronounced in all the causes, though regular 
proceedings were had only in the case of Romulus Riggs. Appeals were 
entered in these cases from the decrees of the court. Under such circum- 
stances, the court can only reverse the decree in each case for want of 
a bill. 

The whole business appearing to have been conducted in the confidence that 
the pleadings in the case of Romulus Riggs could be introduced into the 
other causes, the cases were remanded to the circuit court, with directions 
to allow bills to be filed, and to proceed thereon according to law. 


ON appeals from the circuit court of the United States for the 
District of Columbia, in the county of Alexandria. 


These cases were submitted to the court by Mr Lee, for the 
appellants ; no counsel appeared for the appellees. 

Mr Lee stated, that the cases depend mainly upon the prin- 
ciples of the decision of the supreme court, rendered at January 
term 1829, in the case of Romulus Riggs v. The Stockholders 
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of the Merchants Bank, reported in 2 Peters 482, under the 
name of Mandeville and others v. Riggs. 

In the present cases, there is an additional objection to the 
decree in each of them, which is, that no bill was ever filed. 
It appears, from the proceedings, that it was agreed, that the 
answers in the case of Riggs, were to be filed in these cases; 
it is contended, that that was to be done when bills were 
filed. 

The appellants insist in these cases, on the same objections 
to the decree of the circuit court, which were.urged in the case 
of Riggs, with that of a want of a bill. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 

This is an appeal from a decree pronounced by the circuit 
court of the United States for the District of Columbia, sitting 
in chancery, for the county of Alexandria. 

A subpena, which was regularly issued, was served on some 
of the defendants ; after which the record states, that the com- 
plainant appeared by his attorney, and filed his bill, which 
was taken for confessed against those defendants on whom 
process was served. The clerk certifies, that no bill appears 
among the papers in the cause. 

Several answers are then filed, which purport to be answers 
to a bill filed, not by the plaintiff, Roderick Burt, but by Rom- 
ulus Riggs. The record contains several accounts, and a re- 
port by certain trustees of an unchartered bank, the members 
of which, as may be inferred from the statements on the record, 
are the defendants in this case, against whom the suit is 
brought, to recover a note or notes held by the plaintiff. The 
court then proceeds to render a decree in the cause, from which 
the defendants have prayed an apjeal to this court. 

There being no bill, the court cannot inquire into the merits 
of this decree. The regular course of. proceeding would be, 
on the suggestion of diminution, to award a certiorari for a 
fuller record. But no counsel appears to suggest diminution, 
or ask for a certiorari; and the court is satisfied that no fuller 
record could be brought up. 

In the year 1817, several suits were brought against sundry 
individuals who had associated to form a bank called the Mer- 
VOL. VIIIl.—2 H 
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chants Bank of Alexandria. The proceedings were regularly 
carried on in one of them, brought by Romulus Riggs; and 
a decree was pronounced by the court, from which the defend- 
ants appealed. Ona hearing, the decree was reversed,(a) and 
the cause remanded for further proceedings, in conformity with 
certain principles prescribed in the decree of reversal. It ap- 
pears that decrees were pronounced in all the causes, though 
regular proceedings were had only in the case of Romulus 
Riggs. Under such circumstances the court can only reverse 
the decree for want of a bill. Under the particular circum- 
stances, the whole business appearing to have been conducted 
in the confidence that the pleadings in the case of Romulus 
Riggs could be introduced into the other causes, the case is 
remanded to the circuit court, with directions to allow a bill to 
be filed, and to proceed thereon according to law. 


258 





This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the Dis- 
trict of Columbia, holden in and for the county of Alexandria, 
and was argued by counsel; on consideration whereof, it is 
the opinion of this court, that the decree of the said circuit 
court, under the circumstances of the case, should be reversed, 
for the want of a bill ; and that the cause should be remanded 
to the said court, with directions to allow a bill to be filed, and 
to proceed thereon according to law. Whereupon it is consid- 
ered, ordered and decreed by this court, that the decree of the 
said circuit court in this cause be, and the same is hereby re- 
versed for want of a bill ; and that this cause be, and the same 
is hereby remanded to the said circuit court, with directions to 
allow a bill to be filed in this cause, and to proceed thereon 
according to law. 


(a) 2 Peters 482. 











JANUARY TERM 1834. 





Tue CHESAPEAKE AND Ouro Canat CoMPANY, PLAINTIFF IN 
ERROR V. THE Union Bank or GEORGETOWN. 










In conformity with the charter of the Chesapeake and Ohio Canal Company, 
an inquisition, issued at the instance of the company, by a justice of the 
peace, inthe county of Washington, District of Columbia, addressed to the 
marshal of the district, was executed and returned to the circuit court of 
the county of Washington, estimating the value of the lands mentioned in 
the warrant, and all the damages the owners would sustain by cutting the 
canal through the land, at one thousand dollars. Certain objectig¢ms being 
filed to the inquisition, the court quashed the same ; and a writ of error was 
brought on this judgment. 

By the court: The order or judgment, in quashing the inquisition in this 
case, is not final. The law authorises the court, “ at its discretion, as often 
as may be necessary, to direct another inquisition to be taken.”” The order 
or judgment, therefore, quashing the inquisition, is in the nature of an order 

setting aside a verdict, for the purpose of awarding a venire facias de novo. 
















IN error to the circuit court of the United States for the county 
of Washington, in the District of Columbia, 









This case was argued by Mr Coxe and Mr Swann, for the 
plaintiffs in error ; and by Mr Key, for the defendant. 









Mr Chief Justice Marsuaut delivered the opinion of the 
Court. 

In pursuance of a warrant of inquisition issued at theinstance 
of the Chesapeake and Ohio Canal Company, by John Cox, a 
justice of the peace, in and for the county of Washington, in 
the District of Columbia, and addressed to the marshal of the 
said district, an inquest of office was held by the said marshal, 
on certain lands in the said warrant mentioned, lying in the 
said county. The inquisition of the marshal and jurors, re- 
turned to the circuit court for the county of Washington, esti- 
mated the value of the lands in the warrant mentioned, and all 
the damages that the owners thereof would sustain by cutting 
the said canal through the said land, at one thousand dollars. 
Upon the return of the said warrant, the Chesapeake and Ohio 
Canal Company by their counsel, moved the court for an or- 
der to have the same affirmed and recorded, unless good cause 
























260 SUPREME COURT. 


[Chesapeake and Ohio Canal Company v. Union Bank of Georgetown.] 
be shown to the contrary. At a subsequent day, the Union 
Bank of Georgetown appeared by attorney, and filed certain 
objections to the said inquisition, which being argued, it was 
considered by the court, that the said inquisition be quashed ; 
which judgment was brought before this court, by writ of error. 

This proceeding is in conformity with the charter of the 
Chesapeake and Ohio Canal Company, which was originally 
passed by the legislature of Virginia, in January 1824; and 
afterwards by the legislature of Maryland, in December of the 
same year. The act of Virginia was ratified and confirmed by 
the congress of the United States, in March 1825; so far as may 
be adiiocy for enabling the company formed by authority of 
the act, to carry into effect the provisions thereof in the District 
of Columbia. 

The charter empowers the president and directors of the com- 
pany “to agree with the owners of any land through which 
the said canal is intended to pass, for the purchase, or use and 
occupation thereof ; and in case of disagreement, to apply to 
a justice of the peace of the county in which the land may 
lie, for a warrant of inquisition, on which such proceedings are 
directed as have been had in thiscase. The officer is toreturn 
this inquisition to the clerk of his county, and unless good cause 
be shown against it, it shall be affirmed by the court and re- 
corded ; but if the said inquisition should be set aside, or if, 
from any cause, no inquisition shall be returned to such court 
within a reasonable time, the said court may, at its discretion, 
as often as may be necessary, direct another inquisition to be 
taken, in the manner above prescribed.” 

Before entering on the merits of the judgment of the circuit 
court for quashing this inquisition, a preliminary question is 
made to the jurisdiction of this court. Its appellate jurisdic- 
tion is extended by the act of congress, creating the circuit 
court for the district, to “‘ any final judgment, order or decree, 
in said circuit court, where the matter in dispute, exclusive of 
costs, shall exceed the value, &c.” 

The order or judgment in quashing the inquisition in this 
case, is not final. The law authorises the court, “at its dis- 
cretion, as often as may be necessary, to direct another inqui- 
sition to be taken.” The order or judgment, therefore, quashing 
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the inquisition, is in the nature of an order setting aside a ver- 
dict, for the purpose of awarding a venire facias de novo. — 

The writ of error is to be dismissed, the court having no 
jurisdiction of the cause. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the Dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 
considered, ordered and adjudged by this court, that this writ 
of error be, and the same is hereby dismissed, for want Of juris- 
diction. 
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The twentieth of the rules made by this court at February term 1822, for the 
regulation of proceedings in the circuit courts in equity causes, prescribes, 
‘if a plea or demurrer be overruled, no other plea or demurrer shall be 
thereafter received ; and the defendant shall proceed to answer the plain- 
tiff ’s bill ; and if he fail to do so within two calendar months, the same, or 
so much thereof as was covered by the plea or demurrer, may be taken for 
confessed, and the matter thereof be decreed accordingly.” 

By the terms of this rule, no service of any copy of an interlocutory decree, 
taking the bill pro confesso, is necessary, before the final decree ; and there- 
fore it cannot be insisted on as a matter of right, or furnish a proper ground 
for a billof review. If the circuit court should, as matter of favour and dis- 
cretion, enlarge the time for an answer, or require the service of a copy be- 
fore the final decree ; that may furnish a ground why that court should not 
proceed to a final decree, until such order was complied with. But any 
omission to comply with it, would be a mere irregularity in its practice ; and 
if the court should afterwards proceed to make a final decree without it, 
would not be error for which a bill of review lies ; but it would be to be re- 
dressed, if at all, by an order to set aside the decree for irregularity, while 
the court retained possession and power over the decree and the cause. 

No practice of the circuit court, inconsistent with the rules of practice estab- 
lished by this court for the circuit courts, can be admissible to control them. 

The principle is unquestionable, that all the parties to the original decree 
ought to join in the bill of review. 


APPEAL from the circuit court of the United States for the 
district of Ohio. 

The case, as stated by Mr Justice Story, was as follows. 

The Bank of the United States, in 1826, brought a bill in 
equity against the appellees, and Hugh Glenn, James Glenn 
and Thomas Graham. The object of the bill was to set 
aside certain conveyances of real estate, made by the appellee, 
White, to the other appellees, Cummins and Bennefil, upon 
which estates the bank, as judgment creditors of White, the 
Glenns and Graham, had levied executions to satisfy those 
judgments. The bill charged the conveyances to be fraudu- 
lent. 

The appellees appealed, and filed a demurrer to the bill ; and 
at the July term of the court in 1828, the demurrer was over- 
ruled, and the cause remanded to the rules, and a rule taken 
for an answer in sixty days. At the September rules 1828, 
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an entry “decree pro confesso” was minuted in the rule book ; 
and thereupon the cause was continued from term to term until 
July 1830, when a final decree was entered, as follows: “it 
‘appearing to the court, that the defendants in this cause are 
in default for answer, it is ordered, adjudged and decreed, that 
the matters set forth in the complainants’ bill, be taken as con- 
fessed and true; and the court therefore order and decree, that 
the several deeds set forth in the complainants’ bill, as having 
been made by the said Jacob White, without any valuable con- 
sideration, and with a view to delay and hinder the complain- 
ants in the collection of their debts set forth in the bill, are void ; 
and that the same are therefore fraudulent as to the complain- 
ants. It is therefore ordered, adjudged and decreed, that the 
several tracts of land, in said several deeds described, are liable 
to be sold for the satisfaction of the said several judgments, 
held by the said complainants against said Jacob White and 
others, mentioned and set forth in the complainants’ bill. And 
it is further ordered, that so far as said deeds may interfere 
with the complainants in their collection of their said judg- 
ments, the same are hereby declared void; and the said de- 
fendants are perpetually enjoined from setting up or asserting 
title under the said deeds, as against the complainants, or any 
persons who may claim as purchasers at sales made on execu- 
tion under any or either of the said judgments, held by the 
complainants ; and it is further ordered, that the said complain- 
ants recover of the said defendants their costs in this behalf 
expended.” 

In July 1830, the appellees filed the present bill of review, 
for the purpose of reversing the foregoing decree; and the 
charging in the bill is, that the dectee was irregularly and 
illegally made and entered as a final decree ; when, according 
to law, and the rules of the circuit court, the same ought only 
to have been entered: as an interlocutory decree, and a copy 
thereof served upon the appellees before the same became 
final. The appellants filed an answer, admitting the proceed- 
ings and decree to have been as stated in the bill of review. 
But the answer avers, that at the time when the demurrer was 
overruled, the solicitor for the appellees gave the court and 
the solicitors for the appellants notice, that the appellees, then 
defendants in the cause, do not wish to file any answer to the 
said bill. And the answer expressly denies, that any error or 
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irregularity exists in said decree; or that the same was errone- 
ously entered ; or that the decree ought to have been interloc- 
utory: and it does not admit that a copy ought to have been 
served upon the appellees previous to rendering a final decision 
thereon, after they had appeared and demurred to the said bill. 

The cause was set down for a hearing upon the bill of re- 
view and answer ; and at the hearing, the circuit court reversed 
the original decree, for the reasons stated in the bill of review. 

The Bank of the United States appealed from this decree of 
reversal. 


A printed argument was delivered to the court, in which 
Mr Fox and Mr Caswell, for the appellants, contended, that 
the decree, reversing the original decree, was erroneous. 

Ist. Because all the parties interested in the original decree 
were not parties to the bill of review. 

2d. Because after defendants in a chancery cause have ap- 
peared and demurred to a bill, it is not necessary to serve them 
with copies of any decree made in the subsequent progress of 
the cause. 

$d. That even admitting the necessity of the service of such 
a decree in ordinary cases; in the present case, the pleadings 
show a waiver of a compliance with the rule, the answer not 
being replied to. 

The appellants contend that a decree on a bill of review is 
one from which an appeal can be taken. 10 Wheaton 146, 
6 Cond. Rep. 44. It is a final determination of the suit; and 
in case the party plaintiff succeeds, he gains the right of litiga- 
ling again a matter once decided. It is precisely like a writ of 
error in its effects. The decree made on a bill of review, is the 
subject of a new bill of review. Cooper’s Equity 92; 2 Cha. 
Prac. 633; Mitford’s Pleading 79, 80; 1 Vernon 417. 

And it makes no difference in this respect whether the ori- 
ginal decree was reversed or sustained, on the proceeding to 
review. 

If a decree reversing a former decree is the subject matter 
for a new bill of review, it follows as a matter of course, that 
the decree is final; because none but a final decree can be 
either reviewed or reversed : and if final, then it is such a de- 
cree as can be appealed from. 

In support of the first error assigned, the appellants consider 
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the law as settled, that in bills of review, as in cases of writs 
of error, all parties to the original suit must be made parties, 
either plaintiffs or defendants, to the proceeding brought to be 
reviewed. Cooper’s Eq. 95; Beames’s Pleas in Eq. 314. Inthe 
present case neither the Glenns nor Graham were made parties 
to the bill of review. 

In support of the second error assigned, it is contended, that 
after a defendant in chancery has once appeared and demurred 
to a bill, it is not necessary to give him any further notice of 
the proceedings in the cause. A decree nisi need in no case be 
served upon such a patty. The omission to file an answer is 
an admission, on his part, that the case is correctly stated in the 
bill, and that he has no valid defence to offer. 

The twentieth rule established by the supreme court, for the 
' practice of the courts of the United States, does not require the 
service of a copy of the decree. On the contrary, it is expressly 
provided, that if the defendant fail to answer the plaintiff’s bill 
within two months (after the demurrer be overruled), the bill 
“may be taken as confessed, and the matter thereof be de- 
creed accordingly.” The clause attached to the sixth rule in 
these words, “‘ which decree shall be absolute, unless cause be 
shown at the term next succeeding that to which the process 
shall be returned executed,” is altogether omitted in the 
twentieth rule. ' 

By the ordinary rules of practice in courts of chancery, no 
decree could be taken pro confesso, until the defendant had 
entered an appearance. The plaintiff had no remedy against 
the obstinacy of the defendant, in refusing to enter his appear- 
ance. To remedy this defect in the administration of justice, 
the statute of 5 Geo. 2, ch. 25, was passed, by which the courts 
are authorized to enter an appearance for the defendant, and 
the cause is then prosecuted in the same manner as though the 
defendant had voluntarily appeared. 

We suppose the object of the sixth rule, is to enable the com- 
plainant to proceed without an actual appearance. The pro- 
visions of the sixth and seventh rules embrace substantially 
the provisions of the British statute, and the same construction 
applied to the estate, must be applied tothe rules. 1 Har. 
Cha. Prac. 203; 1 Newland’s Cha. Prac. 97. 

If the court had intended to require the service of a copy of 
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the decree, pro confesso, in cases where an appearance had 
been entered, and demurrer filed and overruled, language 
would have been used leaving no doubt of such intention. 
Such a requisition being contrary to the settled practice of the 
English courts, would not have been permitted to rest on mere 
inference or implication. 

In support of the third error assigned, it is contended, that if 
the court should be of the opinion that a copy of the decree 
ought to have been served previous to its being finally entered ; 
yet it is manifest in the present case that the service of the de- 
cree was waived. The court were distinctly informed that the 
defendants in the cause did not wish or intend to file an an- 
swer ; under such circumstances it would have been useless to 
have served a copy of the decree upon the parties; without an 
answer, no other decree could have been pronounced than the 
one entered; and as it was known no answer would be filed, 
the service of a copy of the decree would have been a useless 
act. It is tantamount toa consent that the decree shall be 
entered. 5 Johns, Cha. 68. ~ 

Why may not a party rest his case upon a demurrer? He 
knows the facts are correctly stated in the bill. He finds the 
law arising from those facts against him : upon what principle 
of law or justice is a party so circumstanced obliged to pay the 
expense of a copy and service of such a decree ? 





Mr Sergeant, also, for the appellants, after presenting to the 
court the printed arguments of Mr Fox and Mr Caswell, stated 
that the whole case turned upon the rules for the regulation 
of equity proceedings in the circuit courts, as established by 
this court. He particularly referred to the twentieth rule ; 
and he contended that the proceeding in the circuit court of 
Ohio was against those rules. Those rules were established for 
the general regulation of proceedings in chancery cases, and 

they form a part of the law of the land. 

' A bill of review must be founded on new matter, and this 
ofa peculiar character. But there is no allegation of new mat- 
ter in this proceeding. The parties in this case demurred to 
the bill. They were thus in court, and there was no necessity 








under the rules of practice to serve a copy of the subsequent — . 


decree upon them. But, in addition to this, the solicitor of the 
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original defendants expressly declared the defendants had no- , 
thing to allege against the original bill. This is conclusive 
upon the appellees. They were bound by the admissions of 
their solicitor. 





Mr Hammond, for the appellees. 

The first error alleged is, that all the parties interested in 
the original decree, were not parties to the bill of review. 

We reply that none were affected by that decree but White, 
and Cummins, and Bennefil, who claimed under him. Nothing 
was decreed affecting the other parties. -The decree did ‘not 
touch them. Consequently they could not, properly, be com- 
plainants in a bill of review. As it respected them, there was 
nothing to be reviewed. 

The second error alleged is, that the appellees having ap- 
peared and demurred, although their demurrer was overruled, 
and the cause remanded to the rules for further proceeding, 
service of a decree nisi was not necessary. 

The supreme court of the United States have established 
rules of practice touching this point. The circuit courts may 
not give them, every where, exactly the same construction ; 
but may blend with them, in that construction, an existing 
practice. There is no reason why a cause, at the rules, upon 
rule for answer, should be distinguished from a decree pro 
confesso, for non appearance. The object of serving on the 
respondent himself, a decree nisi, is, that the court may be 
assured he is wilfully in default. This is alike indispensable, 
in every case, where a decree pro confesso is to be taken. The 
supreme court will not readily control the circuit court in de- 
ciding any matter respecting its own practice. So it is decided 
in Duncan v. The United States, 7 Peters 451, 452. The de- 
cision of the circuit court, in the case now under consideration, 
is predicated upon its own knowledge of its own practice. That 
decision is in aid of a full and fair administration of justice, and, 
therefore, ought to be sustained if possible. 

The third error assigned, assumes that the pleadings, in this 
case, involve a waiver of the rule. That is, there being no 
replication, the allegation, in the answer to the bill of review, 
that the counsel for the appellees, the respondents in the origi- 
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nal suit, declared in court that the appellees did not wish to file 
an answer to the original bill, is a fact confessed. 

There can be nothing in this. No declarations of counsel, 
in court, unless formally made and recorded, or noted in writ- 
ing, can authorise a departure from the established modes of 
practice. It seems an odd apology for error in a decree, that 
opposing counsel made declarations that induced the party to 
commit that error. But we go further: we maintain that parties 
are not to be concluded by loose and general declarations of 
counsel. Parties are as well to be protected against these, as 
against the apprehended negligences, which the service of a 
decree nisi is intended to prevent. 

It is denied that any declaration, of either the party himself, 
or of his counsel, can be set up in answer to a bill of review, 
for error on the face of the record, unless such declaration 
appears in the record of the proceedings, or on the face of the 
decree. With these remarks the case is submitted. 


Mr Justice Srory delivered the opinion of the Court. 


After stating the case, he proceeded: 

Several objections have been taken by the appellants to the 
decree. In the first place, it is said that all the parties to the 
original decree are not made parties to the bill of review. How 
_ this matter is, does not distinctly appear, as the proceedings on 
the original bill, though made a part of the bill of review, are 
not, as they ought to have been, spread upon the present record. 
The principle is unquestionable, that all the parties to the origi- 
nal decree ought to join in the bill of review ; but, for aught 
that appears, no decree was ever had against the other defend- 
ants. If this constituted the turning point of the cause, we 
should deem it necessary to award a certiorari, as there is rea- 
son, from the answer, to doubt if any decree was had against 
the other defendants, not made parties to the bill of review. 

In the next place, it is objected, that, after an appearance 
and demurrer overruled, it is not necessary to serve the party 
defendant with a copy of the decree, taking the bill pro con- 
fesso, for want of an answer. The answer to the bill of review 
having expressly denied any error and irregularity in the de- 
cree, and. not having admitted that the service of any such 
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copy is necessary, that matter was directly put in controversy ; 
and the cause having been set down for a hearing upon the 
bill and answer, without a replication, it is difficult to perceive 
how this court can take judicial notice of what the practice of 
the circuit court is upon this subject, when that practice is the 
very hinge of the controversy. But it is not, in our opinion, 
necessary to enter upon this point ; because, we are of opinion 
that the decree is perfectly regular without the service of any 
copy, according to the rules prescribed by this court, in equity 
causes, to the circuit courts; and no practice of the circuit 
court, inconsistent with those rules, can be admissible to control 
them. The twentieth of the rules, made by this court at 
February term 1822, in equity causes, is as follows. “Ifa 
plea or demurrer be overruled, no other plea or demurrer shall 
be thereafter received; and the defendant shall proceed to 
answer the plaintiff’s bill; and if he fail to do so within two 
calendar months, the same, or so much thereof as was covered 
by the plea or demurrer, may be taken for confessed, and the 
matter thereof be decreed accordingly.” : 

By the terms of this bill, no service of any copy of an inter- 
locutory decree, taking the bill pro confesso, is necessary, before 
the final decree ; and, therefore, it cannot be insisted on as a 
matter of right, or furnish a proper ground for a bill of review. 
If the circuit court should, as matter of favour and discretion, 
enlarge the time for an answer, or require the service of a copy 
before the final decree ; that may furnish a ground why that 
court should not proceed to a final decree, until such order was 
complied with. But any omission to comply with it, would be 
a mere irregularity in its practice; and if the court should after- 
wards proceed to make a final decreé without a compliance 
with it, it would not be error for which a bill of review lies ; but 
it would be to be redressed, if at all, by an order to set aside the 
decree for irregularity, while the court retains possession and 
power over the decree and the cause. 

In the present case the circuit court did proceed to make a 
final decree, after taking the bill pro confesso. ‘There is no 
error on the face of that decree. It conforms to the requisitions 
of the rules of this court; and we are, therefore, of opinion, that 
it is not liable to reversal upon the present bill of review. 
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- The decree of the circuit court is reversed, and the cause 
remanded to that court, with directions to dismiss the bill of 
review. 





This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Ohio, and was argued by counsel ; on consideration 

whereof, it is ordered, adjudged and decreed by this court, that 
the decree of the said circuit court in this cause be, and the 
same is hereby reversed, and that this cause be, and the same 
is hereby remanded to the said circuit court, with directions to 
to dismiss the bill of review in this cause. 
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Tuomas Sewa.1, anp James WILKEs, JUN., ASSIGNEES OF 
Joun STOUFFER. 


The priority of the United States does not extend so as to take the property 
of a partner from partnership effects, to pay a separate debt, due by such 
partner to the United States, when the partnership effects are not sufficient 
to satisfy the creditors of the partnership. 

It is a rule too well settled to be now called in question, that the interest of 
each partner in the partnership property, is his share in the surplus, after 
the partnership debts are paid ; and that surplus only, is liable for the sepa- 
rate debts of such partner. 


IN error to the circuit court of the United States for the dis- 
trict of Maryland. 

The United States instituted an action of assumpsit against 
the defendants, in the circuit court of the United States for the 
district of Maryland. The defendants pleaded non assumpsit, 
and the case was submitted to the court by the counsel for the 
plaintiffs and the defendants, on the following statement of 
facts agreed. 

“It is agreed between the parties in this case, by their coun- 
sel, that John Stouffer is largely indebted to the plaintiffs on 
sundry judgments rendered against him on customhouse 
bonds ; that the said John Stouffer was, at the date of the said 
bonds, and of the rendition of the said judgments, a partner in 
trade with his brother Jacob Stouffer, and so continued until 
the execution of the deed of trust hereinafter referred to: that 
the said John and Jacob Stouffer, becoming embarrassed and 
insolvent in their affairs, on the 19th day of May 1832, exe- 
cuted a deed of trust to and in favour of the defendants, of all 
their joint and partnership property, for the benefit of their joint 
and partnersbip creditors, having no private or undivided estate ; 
that the said property is not sufficient for the payment of all 
said creditors, but that the said John Stouffer’s undivided half, 
now in the possession of the said trustees, amounts to nine 
hundred and seventy-four dollars and seventy-one cents. 

“It is also agreed that the amount of the unsatisfied judg- 
ments of the United States against the said John Stouffer is, at 
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this date, two thousand one hundred dollars, and upwards, 
after exhausting his private and individual estate. And the 
amount now in the possession of the aforesaid trustees, being 
the proceeds of the said partnership estate, is one thousand 
nine hundred and forty-nine dollars forty-two cents, one half 
of which is nine hundred and seventy-four dollars seventy-one 
cents. 

“Upon the foregoing statement of facts, the district attorney 
contends that the plaintiffs are entitled to receive from the de- 
fendants the sum of nine hundred and seventy-four dollars and 
seventy-one cents, being the proceeds of John Stouffer’s undi- 
vided half of, in, and to the aforesaid partnership estate, to be 
applied to the satisfaction of the aforesaid judgments recovered 
against the said John Stouffer. 

“The counsel for the defendants contends that the plaintiffs 
are not entitled to receive any thing from the defendants in 
this action, on the ground that the money in their hands is the 
proceeds of partnership property, the whole of which is inade- 
quate to the entire payment of the partnership debts ; and that 
the plaintiffs are creditors of John Stouffer only, and not of the 
said partners. The question submitted to this court is, whether 
the plaintiffs are entitled to recover from the defendants in this 
case the said sum of nine hundred and seventy-four dollars 
and seventy-one cents, being one half of the aforesaid partner- 
shipestate. It is finally agreed that all errors in pleading be 
mutually released, and that either party shall have the privi- 
lege of prosecuting a writ of error to the supreme court of the 
United States.” 

The circuit court gave judgment for the defendants ; and 
the United States prosecuted this writ of error. The case was 
argued by the Attorney-General, for the United States. No 
counsel appeared to argue the cause for the defendants. 

For the United States, the Attorney-General contended, that, 
under the provisions of the acts of congress, the United States, 
as judgment creditors of John Stouffer, were entitled to be first. 
‘paid to the extent of his share of the property assigned to the 
defendants, in preference to the creditors of the partnership ; 
and that the judgment of the court below ought, therefore, to 
be reversed. 

The Attorney-General conceded that, by the general law of 
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partnership, both in the United States and in England, the 
property of the partnership was first liable to the debts of the 
firm ; and although an execution may go against such effects 
in favour of a separate creditor of one of the partners, yet the 
purchaser under such proceedings, could only take the property 
of the partner subject to such debts. He referred to the autho- 
rities on this point in the reports of cases decided in the United 
States. 1 Gallison 367; 1 Peters’s C. C. R. 460; in the 
matter of Smith, 16 Johnson 102, and the cases in the notes ; 
15 Mass. Rep. 82; 1 Wendell’s Rep. 311 ; 2 Wendell’s Rep. 
554. 

This being the general law of partnership, and this court 
having decided in the case of Conard v. The Atlantic Insu- 
rance Company, | Peters 489, that the priority of the United 
States does not divest anterior liens, the foundation of the claim 
of the United States in this case can rest only on the local law 
of Maryland. 

The case of Patterson, 2 Harris and M’Henry 463, arose 
under the act of the legislature of Maryland, and was de- 
cided in 1790. That act is now in force. The act was 
passed in 1715, chap. 4 of the laws of that year, and it autho- 
rizes a debtor to pursue the property of his creditor wherever it 
may be found. If, in the state of Maryland, a debtor may 
proceed under this law against partnership property, may not 
the United States? No case entirely applicable to the case 
before the court, has been found in the Maryland reports. In 
a case where the private property of the parties had gone into 
the partnership effects, would not the rights of the creditors be 
equal? Suppose an importation of goods liable to duties had 
been passed over to a partnership, would not the United States 
have a right to call on the partnership for the unpaid duties ? 

The Attorney-General stated that he had found this case on - 
the docket of the court; and had felt himself bound to submit 
it for decision with these remarks. 


Mr Justice Tuompson delivered the opinion of the Court. 
This cause comes up on a writ of error, from the circuit 
court of the United States for the district of Maryland. The 
action in the circuit court was, for the recovery of a sum of 
money, which came into the hands of the defendants, as as- 
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signees of John and Jacob Stouffer, who were partners in trade, 
and had become insolvent. 

The material facts in the case, as agreed between the par- 
ties are:—That John Stouffer, one of the partners, is largely 
indebted to the United States on sundry judgments rendered 
against him on customhouse bonds. That at the date of said 
bonds, and at the time of the rendition of the judgments, he 
was a partner in trade with Jacob Stouffer, and so continued 
until the 19th day of May 1832, when they became embar- 
rassed and insolvent, and executed a deed of trust, to and in 
favour of the defendants, for all their joint and partnership 
property, for the benefit of their joint and partnership creditors, 
they having no private or individual estate. The property 
then assigned, is not sufficient to pay the partnership creditors ; 
but the undivided half of John Stouffer, now in the possession 
of the defendants, amounts to nine hundred and seventy-four 
dollars and seventy one cents. 

Upon this state of facts, the question submitted to the circuit 
court was, whether the United States were entitled to recover 
fiom the defendants the sum of nine hundred and seventy-four 
dollars and seventy-one cents, being John Stouffer’s half of the 
proceeds of the partnership estate. 

Upon which the court gave judgment for the defendants. 

It is claimed, on the part of the plaintiffs in error, that, under 
the provisions of the acts of congress, the United States, as 
judgment creditors of John Stouffer, are entitled to be first paid, 
to the extent of his share of the property, assigned to the de- 
fendants, in preference to the creditors of the partnership. 

The act of congress, 3 vol. L. U. S. 197, sect. 65, declares, 
that when any bond for the payment of duties shall not be sat- 
isfied on the day it becomes due, the collector shall forthwith 
cause a prosecution to be commenced, &c. And in all cases 
of insolvency, or where any estate, in the hands of the execu- 
tors, administrators or assignees, shall be insufficient to pay all 
the debts due from the deceased, the debt or debts due from 
the United States on such bonds, shall be first satisfied, &c. 

The construction of this clause of the act of congress, has 
frequently come under the consideration of this court, although 
not under the circumstances in which it is now presented. It 
was held, at an early day, in the case of the United States v. 
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Fisher and others, 2 Cranch 358, 1 Cond. Rep. 421, in the 
construction of a similar clause in the act of 3d March 1797, 
ch. 74, that no lien is created by thislaw. No bona fide trans- 
fer of property, in the ordinary course of business, is overreached. 

And in a late case of Conard v. The Atlantic Insurance 
Company, 1 Peters 439; this question received a very full 
examination, and explanation of some former decisions which 
seem not to have been fully understood. And in the course 
of which it isobserved : ‘ What then is the nature of the priv- 
ity thus limited and established in favour of the United States ? 
Is it a right which supersedes and overrules the assignment of 
the debtor, as toany property which the United States may after- 
wards elect to take in execution, so as to prevent such property 
from passing by virtue of such assignment to the assignee? Or 
is it a mere right of prior payment, out of the general funds of 
the debtor, in the hands of the assignee? We are of opinion, 
that it clearly falls within the latter description.” 

If then the debt of the United States is not a lien but only 
entitled to priority of payment out of the general funds of the 
debtor in the hands of the assignee, what are the funds 
out of which this priority is set up in the present case? They 
are not the funds of John Stouffer, the debtor of the United 
States, but of John and Jacob Stouffer, who have become insol- 
vent, and having no separate property ; and the partnership pro- 
perty is insufficient to satisfy the partnership creditors. It isa 
rule too well settled to be now called in question, that the 
interest of each partner in the partnership property, is his share 
in the surplus, after the partnership debts are paid; and that 
surplus only, is liable for the separate debts of such partner. 
And this is the rule in the exchequer in England, with respect 
to debts due to the crown. In the case of The King v. San- 
derson, 1 Wightwick’s Ex. Rep. 50, it was held, that upon an 
extent against one partner, the crown, like a separate private 
creditor, took the separate interest of the partner, subject to the 
partnership debts. 

It has been a question very much litigated in England, and 
in this country, both in the courts of law and equity, as to the 
manner in which the separate creditor of one partner, was to 
avail himself of the share of such partner in the joint property 
of the firm, where the partnership is solvent. But whatever 
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course is adopted, it is the interest only of the separate partner 
that is taken, and always subject to the rights of the partner- 
ship creditors ; 16 Johns. 106, and cases in note ; 2 Johns. Ch. 
548; 4 Johns. Ch. 525; 2 Cond. Rep. 516. But that ques- 
tion does not arise here, as it is admitted that the partnership 
property is insufficient to pay the partnership debts. We enter- 
tain no doubt, therefore, that the United States are not entitled 
to recover the nine hundred and seventy-four dollars and sev- 
enty-one cents. 
The judgment of the circuit court is accordingly affirmed. 


This cause came on to be heard on the transcript of the 
“record from the circuit court of the United States, for the dis- 
trict of Maryland, and was argued by counsel ; on considera- 
tion whereof, it is ordered and adjudged by this court, that the 
judgment of the said circuit court, in this cause be, and the 
same is hereby affirmed. 











JANUARY TERM 1834. 277 


Tue Unitep STATES, APPELLANTS v. ONE HUNDRED AND 
TWELVE Casks or Sucar, NATHAN GoopDALE CLAIMANT. 


A seizure was made in the port of New Orleans, under the sixty-seventh 
section of the act of 1799, for the collection of duties, (3 Vol.L. U. 8.) 
which authorizes the collector, where he shall suspect a false and fraudu- 
lent entry to have been made of any goods, wares or merchandises, to cause 
an examination to be made, and if found to differ from the entry, the mer- 
chandize is declared to be forfeited, unless it shall be made to appear to 
the collector, or to the court in which a prosecution for the forfeiture shall 
be had, that such difference proceeded from accident or mistake, and not 
from an intention to defraud the revenue. After hearing the testimony of- 
fered in the cause, the court decreed and ordered, that the property seized 
be restored to the claimant, upon the payment of a duty of fifteen per cent 
ad valorem; that the libel be dismissed, and that probable cause of seizure 
be certified of record. The United States appealed from this decree. 

The court not being able to decide from the evidence, sent up with the 
record, that the article, in point of fact, differs from the entry at the cus- 
tomhouse, affirmed the decree of the court below. 

The denomination of merchandise, subject to the payment of duties, is to be 
understood in a commercial sense, although it may not be scientifically cor- 
rect. All laws regulating the payment of duties are for practical applica- 
tion to commercial operations, and are to be understood in a commercial 
sense. And it is to be presumed that congress so used and intended them 
to be understood. 


APPEAL from the district court of the United States for the 
eastern district of Louisiana. 


This case was presented tothe court on printed statementsand 
arguments, by Mr Butler, attorney-general, for the appellants. 


Mr Justice THompson delivered the opinion of the Court. 

The sugars in question in this ease were seized by the col- 
lector of the district of Mississippi, and libelled in the district 
court of the United States for the eastern district of Louisiana, 
under the allegation that they had been falsely entered at the 
customhouse of the port of New Orleans, as syrup; when in fact 
they were casks of sugar m a state of partial solution in water. 
The libel charges that this entry was made by a false designa- 
tion of the merchandise, with an intent to defraud the revenue 
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of the United States, by subjecting the article to an ad valorem 
duty, of fifteen per cent only, instead of a specific duty of three 
cents and four cents per pound, if entered as sugars, which, as 
is alleged, they in fact were. 

This seizure was made under the sixty seventh section of the 
act of 1799, for the collection of duties, (3 Vol. L. U. 8. 199) 
which authorizes the collector, when he shall suspect a false 
and fraudulent entry to have been made of any goods, wares 
or merchandise, to cause an examination to be made, and if 
found to differ from the entry, the merchandise is declared to 
be forfeited, unless it shall be made to appear to the collector, 
or to the court in which a prosecution for the forfeiture shall be 
had, that such difference proceeded from accident or mistake, 
and not from an intention to defraud the revenue. 

The answer and claim of Goodale denies that the contents 
of the casks were sugar, or that they differ from the entry, or 
that the entry was made with intent to defraud the revenue. 

After hearing the testimony offered in the cause, the court 
decreed, and ordered, that the property seized be restored to the 
claimant, upon the payment of a duty of fifteen per cent ad 
valorem thereupon, that the libel be dismissed, and that proba- 
ble cause of seizure be certified of record. 

From this decree the present appeal is taken. 

The decision in this case turns entirely upon the questions, 
whether, in point of fact, the merchandise was different from 
the denomination under which it was entered ; that is, whe- 
ther the article was sugar, and not syrup; and if not syrup, 
then whether such entry was made with intent to defraud the 
revenue. It is deemed unnecessary to go into a particular and 
detailed examination of the testimony on the trial. A- number 
of witnesses were examined on both sides, for the purpose of 
ascertaining the character and denomination of the article in 
question. It was a pure question of fact, and the nature of the 
inquiry admitted of nothing more certain than an expression of 
opinion, and which resulted, as is generally the case in such 
inquiries, in a difference of opinion. In such cases the court 
must be governed, in a great measure, by the character and 
intelligence of the witnesses, and the opportunities they have 
had of becoming acquainted with the subject upon which they 
are called upon to express an opinion ; and the weight of the 
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opinion of a witness, and the influence it is to have upon the 
tribunal, whether court or jury, which is to decide upon it, will 
depend very much upon seeing and hearing the witness give his 
testimony. When, therefore, a case rests upon a mere question 
of fact, and especially when that fact is to be ascertained by the 
uncertain evidence of opinion, the appellate court ought to place 
much reliance upon the decision of the court below, and not 
reverse a decree, unless it is very satisfactorily shown to be 
against the weight of evidence. 

One of the witnesses examined on the part of the United 
States was a chemist, who had analyzed a portion of the arti- 
cle in question, and found it composed of nothing but sugar, 
dissolved in water, and was not syrup according to his under- 
standing; which, as he says, is prepared by pouring water on 
sugar, and boiling it to that consistency which prevents crystal- 
lization, and that to produce this effect it is necessary to intro- 
duce other agents, such as the white of eggs, &c. With re- 
spect to this and all other testimony of this description, it is only 
necessary to observe, that the denomination of merchandize, 
subject to the payment of duties, is to be understood in a com- 
mercial sense, although it may not be scientifically correct. All 
laws regulating the payment of duties are for practical appli- 
cation to commercial operations, and are to be understood in a 
commercial sense. And itis to be presumed that congress so 
used and intended them to be understood. 

Two of the witnesses on the part of the United States who 
were merchants, and had dealt largely in sugars, and appa- 
rently very competent judges on the subject, testified, that 
sugar dissolved in water is not considered syrup, in the sense 
generally used in common parlance, as-an article of commerce. 
To make syrup, the sugar must be boiled and clarified. They 
say that sugar barely dissolved in water is a new article, not 
known in common as an article of trade. Some other wit- 
nesses were examined on the part of the United States, who 
express an opinion that this article is not syrup. Their situa- 
tion and knowledge of the article, however, do not seem to 
qualify them to form a very satisfactory opinion on the sub- 
ject. But none of these witnesses undertake to say that the 
article could with any propriety be called sugar. 

On the part of the claimant a greater number of witnesses 
were examined, one of whom was a sugar refiner, who says, 
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that speaking as a merchant and sugar refiner, he should con- 
sider this article syrup. It cannot, he says, be called by any 
other name. Several other merchants and dealers in sugar 
concur with him. Some say the basis of all syrup is sugar and 
water boiled together. That the different kinds of syrups are 
produced by putting into the sugar the different articles from 
which the syrup takes its name, such as orange, lemon, &c. 
Some call it natural syrup; others speak of it as an inferior 
kind of syrup, but all deny that it can with any propriety be 
called sugar. The district attorney testifies that when the 
seizure was made, it was supposed by the collector to be the 
expressed juice of the cane, boiled to a certain consistency ; 
that it was not then known that it had been prepared by the 
dissolution of sugar with water. 

There is certainly very strong reason for suspecting that 
this was done for the purpose of evading the specific duty on 
sugar; especially as it is admitted on the record that the claim- 
ant has an establishment at Matanzas for preparing sugar in 
this manner, for the purpose of shipment to New Orleans, to 
be made into refined sugar, at his establishment or refinery at 
that place. Yet we do not think, under the evidence in the 
cause, we, as an appellate couri, ought to reverse the decree 
of the court below, and decree a forfeiture, especially as we 
cannot say, from the evidence, that the article, in point of fact, 
differs from the entry at the customhouse. It is difficult to say 
what is its true denomination. The witnesses speak of it as a 
new article, not known intrade. Nonecallit-sugar. Allseem 
to think it may be called syrup, in some sense, though several 
think it is not such, according to the understanding of that 
article in trade and commerce. Upon the whole, we think 
the decree of the court below ought to be affirmed, and a cer- 
tificate of probable cause of seizure be certified of record. 


This cause came on to be heard on the transcript of the re- 
cord from the district court of the United States, for the eastern 
district of Louisiana, and was argued by counsel ; on consider- 
ation whereof, it is ordered, adjudged and decreed by this 
court, that the decree of the said district court in this cause be, 
and the same is hereby affirmed, and that a certificate of proba- 
ble cause of seizure be certified of record. 
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Jacos MumMa, PLAINTIFF IN ERROR v. THE Potomac Com- 
PANY. 


The thirteenth section of the act of Virginia of January 1824, incorporating 
the Chesapeake and Ohio Canal Company, déelares, that upon such sur- 
render and acceptance, “ the charter of the Botomac Company shall be, and 
the same is hereby vacated and annulled, and all the powers and rights 
thereby granted to the Potomac Company, shall be vested in the company 
hereby incorporated. By this provision the Potomac Company ceased to 
exist, and a scire facias on a judgment obtained against the company before 
it was so determined cannot be maintained. 

There is no pretence to say that @ scire facias can be maintained, and a judg- 
ment had thereon, against a dead corporation, any more than against a dead 
man. 

The dissolution of the corporation, under the acts of Virginia and Maryland, 
(even supposing the act of confirmation of congress out of the way)-cannot, in 
any just sense, be considered, within the clause of the constitution of the 
United States on this subject, an impairing of the obligation of the contracts 
of the company, by those states, any more than the death of a private person 


may be said to impair the obligation of his contracts. .The obligation of — 


those contracts survives; and the creditors may enforce their claims against 
any property belonging to the corporation, which has not passed into the 
hands of bona fide purchasers ; but is still held in trust for the company, or 
for the stockholders thereof, at the time of its dissolution, in any mode per- 
maitted by the local laws. 

A corporation, by the very terms and nature of its political existence, is sub- 
ject to dissolution, by a surrender of its corporate franchises, and by a for- 
feiture of them for wilful misuser and nonuser. Every creditor must be pre- 
sumed to understand the nature and incidents of such a body politic, and to 
contract with reference to them. And it would be a doctrine new in the 
law, that the existence of a private contract of the corporation should force 
upon it a perpetuity of existence contrary to pute poliey, and the nature 
and objects of its charter. 


LN error to the circuit court of the United States for the county 
of Washington in the District of Columbia. 

At a circuit court of the Dist#iet of Columbia, held at 
Washington city, on the first Monday of June 1818, Jacob 
Muinma, the plaintiff in error, recovered a judgment against 
the Potomac Company, the defendants in error, for the sum of 
five thousand dollars. No steps were taken to enforce the 


payment of the judgment, nor any further proceedings had 


in relation thereto, untilthe 18th day of April 1828, on which 
VOL. VilI.—2 L 
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day a writ of scire facias was issued from the clerk’s office 
of said court, against the said Potomac Company, to revive said 
judgment, which case was continued, by consent of parties, 
from term to term until December term of said court, in the 
year 1830, at which term-the following plea and statement 
were filed by the consent of parties. 

“The attorneys, upon the record of the said defendants, . 
now here suggest and show to the court, that since the ren- 
dition and record of said judgment, the said Potomac €om- 
pany, in due pursuance and execution of the provisions of the 
charter of the Chesapeake and Ohio Canal Company, enacted 
by the states of Maryland and Virginia, and by the congress 
of the United States, have duly signified their assent to said 
charter, &c., and have duly surrendered their charter and con- 
veyed in due form of law, to the said Chesapeake and Ohio 
Canal Company, all the property, rights and privileges by 
them owned, possessed and enjoyed under the same, which 
surrender and transfer from said Potomac Company, have 
been duly accepted by the Chesapeake and Ohio Canal Com- 
pany, as appears by the corporate acts and proceedings of said 
company, and final deed of surrender from the said Potomac 
Company, dated on thé 15th of August 1828, duly executed 
and recorded. in the several counties of the states of Virginia 
and Maryland and the District of Columbia, wherein said 
Potomac Company held any lands, and wherein the canals 
and works of said company were situated ; which said corpo- 
rate acts and proceedings the said attorneys here bring into 
court, &c., whereby the said attorneys say, the charter of said 
Potomac Company became and is vacated and annulled, and 
the company and the corporate franchises of the same are 
extinct, &c.” 

Whereupon the following statement and agreement were 
entered into and signed, by the council for both parties, and 
made a part of the recordy 

“The truth of the above suggestion is admitted ; and it is 
agreed to be submitted to the court, whether, under such cir-— 
cumstances, any judgment can be rendered against the Poto- 
. mac Company upon this. scire facias, reviving the judgment 
in said writ.mentioned, and that reference for the said corpo- 
rate acts and proceedings, andthe deed in the above sugges- 
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tion mentioned, be had to the printed collection of acts, &c. 
&c., printed and published by authority of the president and 
directors of the Chesapeake and Ohio Canal Company in 
1828.” 

The circuit court gave judgment for the defendants, and 
the plaintiff prosecuted *this writ of error. 


283 


The cage was argued by Mr Brent and Mr.Tabbs, for the 
plaintiff-in error; and by Mr Jones and Mr Coxe, for the de- 
fendants. 


For the plaintiff in error, it was contended, 

Ist. The corporated existence of the Potomac Company, 
was not so totally destroyed by the operation of the deed of 
surrender, as to defeat the rights and remedies of its creditors. 

2d. The deed of surrender violates its obligation of contract, 
and can derive no legal effect from the several legislative acts 
which purport to authorize it. 


Afterthe counsel for the plaintiff in error, and for the defend- 
-ants, had proceeded in the discussion of the case, the court inti- 
mated that “the-agreement of the counsel completely covered 
the first point, and precluded any examination of it. The argu- 
ments on this point are therefore omitted. 


Upon the second point, the counsel for the plaintiff in error 
contended, that the surrender of the property by the Potomac 
Company to the Chesapeake and Ohio Company, was void, as 
it operated to impair the lien acquired by the judgment. The 
wets of the legislatures of Virginia and Maryland would be un- 
constitutional if such were their operation, as they would vio- 
late the contract under which the judgment was obtained. 
Upon this point the:following authorities weré cited. Sturges 
v. Crowninshield, 4 Wheat. 207, 5 Cond: Rep. 409; Green v. 
Biddle, 8 Wheat. 84, 5 Cond. Rep. 369; Fletcher v. Peck, 6 
Cranch 87, 2 Cond. Rep. 308 ; Terret v. Taylor, 9 Cranch 438; 
$ Cond. Rep. 254 ; Town of Pawlet v. Clarke, 9 Cranch 292, 



















$ Cond. Rep. 408 ; Dartmouth’College -v. Woodward, 4 Wheat. * - 


518, 4 Cond. Rep. 526; Calder and Wife v. Bull, 3 Dallas 286, 
1 Cond. Rep. 172; Dash v. Van Kluh, 7 Johns. 492, 499; 2 
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Gallison 139 ; Gilmore v. Shuter, 2 Mad. 210;-2 Lev. 227; 
Couch v. Jeffries, 4 Burr. 2460. 


Mr Jones and Mr Coxe, argued that the lien of the judg- 
ment remained, and thus no violatien of the constitutional 
guarantee of the vested right of the plaintiff in error was the 
consequence of the surrender of the property. If the judgment 
of the plaintiff could have been enforced against the property of 
the Potomac Company, the same right to proceed against the 
same property in the lands of the Chesapeake and Ohio Com- 
pany existed. 

Under this view of the case, the proceedings of the Potomac 
Company could have no effect on the rights of the plaintiff in 
error. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of the District of 
Columbia, for the county of Washington. The case presented 
on the record, is shortly this. 

The plaintiff in error, Mumma, in June 1818, recovered a 
judgment against the Potomac Company, for the suin of five 
thousand dollars. No steps were taken to enforce the payment 
of the judgment, nor any further proceedings had in relation 
thereto, until the 18th day of April 1828, on which day a writ 
of scire facias was issued from the cle1k’s office of said court, 
against the said Potomac Company to revive said judgment, 
which case was continued by consent of parties, from term to 
term, until December term of said court, in the year 1830, at 
which term the following plea and statement were filed by 
consent of parties. ‘The attorneys upon the record of the said 
defendants, now here suggest and show to the court, that since 
the rendition and record of said judgment, the said Potomac 
Company, in due pursuance and execution,ofthe provisions of 
the charter of the Chesapeake and Ohio Canal Company, 
enacted by the states of Maryland and. Virginia, and by the 
congress of the United States, have duly signified their assent 
to said charter, &c., and have duly surrendered their charter, ' 
and conveyed in due form of law, to the said Chesapeake and 
Ohio canal company, all the property, rights and privileges by 
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surrender and transfer from said Potomac Company, have been 
duly accepted by the Chesapeake and Ohio Canal-Company, 
as appears by the corporate acts and proceedings of said com- 
pany, and final deed of surrender from the said Potomac Com- 
pany, dated on the 5th day of August 1628, duly executed 
and recorded in the several counties of the states of Virginia 
and Maryland, and the District of Columbia, wherein said 
Potomac Company held any lands, and wherein the canals and 
works of said company were situated ; which said corporate 
acts and proceedings, the said attorneys here bring into court, 
&c. whereby the said attorneys say, the charter of the. said 
Potomac Company became, and is vacated and annulled, and 
the company and the corporate franchises of the same are 
extinct,” &e. 

Whereupon the following statement and agreement were 
entered into and signed by the counsel for both parties, and 
made a pait of the record. 

The truth of the above suggestion is admitted; and it is agreed: 
to be submitted to the court, whether, under such circumstan-_ 
ces, any judgment can be rendered against the Potomac.Com- 
pany upon this scire facias, reviving the judgment in said writ 
mentioned, and that reference for the said corporate acts and 
proceedings, and the deed in the above suggestion mentioned, 
be had to the printed collection of acts, &c. &c., printed and 
published by authority of the president and directors of the 
Chesapeake and Ohio Canal Company in 1828.” 

Upon this statement and agreement the circujt court gave 
judgment, that. the plaintiff take nothing by his writ; and 
the question now is, whether this judgment is warranted by law. 

Two points have been made at the bar. 1. That the cor- 
porate existence of the Potomac Company was not so totally 
destroyed by the operation of the deed of surrender, as to de- 
feat the rights and remedies of the creditors of the company. 
2. That the deed of surrender violates the obligation of the 
contracts.of the company, and that the legislative acts of Vir- 
ginia and Maryland, though confirmed by the congress of the 
United States, are on this account void; and can have no legal 
effect. , 

We think that the agreement of the parties completely cov- 
ers the first point, and precludes any examination of it. Thay 
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agreement admits the truth of the suggestions in the plea of 
the attorneys for the Potomac Company; and by that it is 
averred, that the charter of the Potomac Company was duly 
surrendered to the Chesapeake and Ohio Canal Company, 
and was duly accepted by the latter; and that thereby the 
charter of the Potomac Company became, and is vacated and 
annulled. And if we were at liberty to consider-the last aver- 
ment, not as an averment of a fact, but of a conclusion of law, 
the same result would follow ; for the thirteenth section of the 
act of Virginia of January 1824, incorporating the Chesapeake 
and Ohio Canal Company, declares, that upon such surrender 
and acceptance, “the charter of the Potomac Company shall 
be, and the same is hereby vacated and annulled ; and all the 
powers and rights thereby granted to the Potomac Company, 
shall be vested in the company hereby incorporated.” 

Unless, then, the second point can be maintained, there is 
an end of the cause ; for there is no pretence to say that a 
scire facias can be maintained, and a judgment had thereon, 
against a dead corporation, any more than against a dead man. 
We are of opinion that the dissolution of the corporation, under 
the’acts of Virginia and Maryland, (even supposing the act of 
confirmation of congtess out of the way) cannot, in any just 
sense, be considered,-within the clause of the constitution of 
the United States on this subject, an impairing of the obliga- 


‘tion of the contracts of the company by those states; any more 


than the death of a private person can -be said: to impair the 
dbligation of his contracts. The obligation of those contracts 
survives ; and the creditors may enforce their claims against 
any property belonging to the corporation, which hasnot passed 
into the hands of bona fide purchasers ; but is still held in’ 
trust for the company or for the stockholders thereof, at the 
time of its dissolution, in any mode permitted by the local 
laws. Besides, the twelfth section of the act incorporating the 
Chesapeake and Ohio Canal Company, makes it the duty of 
the president and directors of that company, so long as there 
shall be and remain any creditor of the Potomac Company, 
who shall not have vested his demand against the same in 
the stock of the Chesapeake and Ohio Canal Company (which 
the act enables him to do), to pay to such creditor or creditors, 
annually, such dividend or proportion of the net amount of 
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the revenues of the Potomac Company, on an average of the 
last five years preceding the organization of the said Chegi 
peake and Ohio Canal Company, as the demand of the said 
creditor or creditors at that time may bear to the whole dee 
of one hundred and seventy-five thousand eight hundred dol- 
lars, (the supposed aggregate amount of the debts of the Poto- 
mac Company). So that here is provided an equitable mode 
of distributing the assets of the company among its creditors, 
by an apportionment-of its revenues, in the only mode in which 
it could be practically done’upon its disselution ; a mode ana- 
logous to the distribution of the assets of a deceased insolvent 
debtor. 

Independent of this view of the matter, it would be extreme- 
ly difficult to maintain the doctrine contended for by the plain- 
tiff in error, upon general principles. A corporation, by, the 
very terms and nature of its political existence, is subject to 
dissolution, by a surrender of its corporate franchises, and bya 
forfeiture of them for wilful misuser and nonuser. Every. cre- 
ditor must be presumed to understand the nature and incidents 
of such a body politic,-and to contract with reference to them. 
And it would be a doctrine new in the law, that the existence 
of a private contract of the corporation should force upon it.a 
perpetuity of existence contrary to public policy, and the nature 
and objects of its charter. 

Without going more at large into the subject, we are of 
opinion that the judgment of the circuit court ought to be 
affirmed. But as there is no such corporation in esse as the 
Potomac Company, there can be no costs awarded to it. 

































This cause came.on to be heard on the transcript of the 
record from the circuit court of the United States for the, Dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 
ordered, and adjudged by this court, that the judgment of the 
said circuit. court in this cause be, and the same is hereby 
affirmed without costs. 
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“ 


Theo defendant was indicted in April $833, in the circuit. court for the district 
of Pennsylvania, for passing a counterfeit note of the denomination of ten 
dollars, purporting to be a note of the Bank of the United States, with intent 
to defraud the bank, &c. He pleaded that the note described in the in- 
dictment had been heretofore given in evidenee on the trial of the defen- 
dant, upon a former indictment found against him for passing another 
counterfeit ten dollar note; upon which indictment he had been acquitted. 

By the Court: The offence for which the defendant was indicted, and to 
which indictment he pleaded tho plea of. a former acquittal, was entirely a 
distinct offence from that on which the verdict of acquittal wasfound. The 
plea does not show that he had ever been indicted for passing the same 
counterfeit bill, or that he had ever been put in jeopardy for the same 
offence. The matter pleaded is no bar to the indictment. 





ON a certificate of division of opinion of the judges of the 
circuit court of the United States for the district of Penn- 
sylvania. 

_The defendant was indicted in April 1833, in the circuit 
court for the district of Pennsylvania, for passing a counterfeit 
note of the denomination of ten dollars, purporting to be a 
note issued by the Bank of the United States, with intent to 
defraud the bank scienter, &c. 

He interposed three several pleas to this indictment, in the 
second of which he avers that the note described in the indict- 
ment, -&c., was heretofore given in evidence, with the facts 
and circumstances attending the said passing thereof, on the 
the trial of defendant, upon a certain former indictment found 
against him for passing another ten dollar counterfeit note, 
to sustain that indictment ; and mts he was thereupon acquit- 
ted, &c. 

To this plea the United States demurred, and the defendant 
joined in demurrer; but as the opinions of the judges were op- 
posed as to the judgment to be given thereon, the case was 
certified for the opinion of this court. 


The case was argued by the Attorney-General for the United 
States. No counsel appeared for the defendant. 
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The Attorney-General submitted to the court the following 
points ; and referred the court to the authorities on both sides of 
the question presented by them. 

1. It appears by the record, that the offences for which the de- 
fendant was indicted, were not the same. Cited on this point: 
2 Hale’s P. Cr. 244; 4 Hawk. 316, 314; 1 Chitty’s Crim. Law 
453, 456; 1 Leach’s Crown Law 242; 2 Leach’s Crown Law 
716; Rex v. Clarke, 1 Broad. and Bing. 473; 9 East 437; 
Van Horton v. Hawey, 2 New York City Recorder 73. 

2. The acquittal upon the first indictment does not necessa- 
rily involve any decision upon the question presented by the 
last. Cited: 2 East 519; for the general principles, 522; Jack- 
son v. Wood, 3 Wendell’s Rep. 27; 8 Wendell’s Rep. 9; Starkie 
on Evidence, part 2, sec. 65, 198, 202. 

3. The passing of the note described in the last indictment, 
was not a fact embraced within the issue formed upon the for- 
mer indictment; and if given in evidence on the trial of that 
issue, it could only have been as a collateral circumstance 
tending to prove the scienter in respect to the note described in 
the first indictment ; and this does not protect the party from 
answering directly for the fact, in an indictment founded 
thereon. Starkie, part 4, 379, 380, 382. 


Mr Chief Justice Marsuatt delivered the opinion of the 
Court. 

The defendant was indicted in April 1833, in the circuit 
court for the district of Pennsylvania, for passing a counterfeit 
note of the denomination of ten dollars, purporting to be a note 
of the Bank of the United States, with intent to defraud the 
bank, &c. 

He pleaded that the note described in the indictment had 
been heretofore given in evidence on the trial of the defend- 
ant, upon a former indictment found against him for passing 
another counterfeit ten dollar note, upon which indictment he 
had been acquitted. 

The United States demurred to this plea, and the defendant 
joined in demurrer. 

The judges were opposed in opinion, on the question whe- 
ther the judgment on the demurrer should be entered in fa- 
vour of the United States or of the prisoner, which division of 
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opinion is ordered to be certified to the supreme court of the 
United States. 

The offence for which the defendant was indicted, and to 
which indictment he pleaded the plea of a former acquittal, 
was entirely a distinct offence from that on which the verdict 
of acquittal was found. The plea does not show that he had 
ever been indicted for passing the same counterfeit bill, or that 
he had ever been put in jeopardy for the same offence. We 
are therefore of opinion, that the matter pleaded is no bar to 
the indictment, and that the demurrer ought to be sustained. 
A certificate to this effect is to be given. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States for the district 
of Pennsylvania, and on the question and point on which the 
judges of the said circuit court were opposed in opinion, and 
which was certified to this court for its opinion, agreeably to 
the act of congress in such case made and provided, and was 
argued by counsel; on consideration whereof, it is the opinion 
of this court that judgment on the demurrer to the second plea 
pleaded by the defendant to the indictment filed against him, 
ought to be rendered for the United States. Whereupon, it is 
ordered and adjudged by this court, that it be certified to the 
said circuit court that judgment on the demurrer to the second 
plea pleaded by the defendant to the indictment filed against 
him, ought to be rendered for the United States. 
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IN THE MATTER OF THE Lire AND Fire INsuraNce Company 
or New York, PLAINTIFFS v. THe Heirs or Nicnowas 
WILson. 


Mandamus. The district judge of Louisiana refused to sign the record of a 
judgment rendered in a case, by his predecessor in office. By the law of 
Louisiana, and the rule adopted by the district court, the judgment, with- 
out the signature of the judge, cannot be enforced. It is not a final judg- 
ment, on which a writ of error may issue, for its reversal. Without the 
action of the judge the plaintiffs can take no step in the case. They can 
neither issue execution on the judgment, nor reverse the proceedings by 
writ of error. 

On a motion for a mandamus, the court held: The district jadge is mistaken 
in supposing that no one but the judge who renders the judgment, can grant 
a new trial. He, as the successor of his predecessor, can exercise the same 
powers, and has a right to act on every case that remains undecided upon 
the docket, as fully as his predecessor could havedone. The court remains 
the same, and the change of the incumbents cannot and ought not, in any 
respect, to injure the rights of litigant parties. The judgment may be er- 
roneous, but this is no reason why the judge should not sign it. Until his 
signature be affixed to the judgment, no proceedings can be had for its re- 
versal. He has, therefore, no right to withhold his signature, where, in the 
exercise of his discretion, he does not set aside the judgment. ‘The court, 
therefore, directed, that a writ of mandamus be issued, directing the district 
judge to sign the judgment. 

On a mandamus a superior court will never direct in what manner the discre- 
tion of an inferior tribunal shall be exercised, but they will, in a proper case, 
require an inferior court to decide. But, so far as it regards the under 
consideration, the signature of the judge was not a matter of‘ distretion. 
It followed as a necessary consequence of the judgment, unless the judg- 
ment had been set aside by a new trial. The act of signing the judgment 
is a ministerial and not a judicial act. On the allowance of a writ of 
error, a judge is required to sign a citation to the defendant in error; he is 
required, in other cases, to do acts which are not strictly judicial. 

The writ of mandamus is subject to the legal and equitable discretion of the 
court, and it ought not to be issued in cases of doubtful right. But it is 
the only adequate mode of relief, where an inferior tribunal refuses to act 
upon a subject brought properly before it. 

A motion for a new tria] is always addressed to the discretion of the court, and 
this court will not control the exercise of that discretion by a circuit court, 


either by a writ of mandamus or on a certificate of division between the 
judges. 


ON a motion for a mandamus to the district court of the Uni- 
ted States for the eastern district of Louisiana. 
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This case, as stated in the opinion of the court, was as fol- 
lows. 

This suit was commenced in the district court of the United 
States for the eastern district of Louisiana, on the 26th of May 
1826. The action was brought on a mortgage on real pro- 
perty and slaves, in the state of Louisiana, to secure the pay- 
ment of a large sum of money. And at the first term the 
following judgment was entered. “In this case, the plain- 
tiffs having filed in this court a transaction, entered into be- 
tween the parties, before Greenbury Ridgley Stringer, Esq., a 
notary public in and for the city of New Orleans, and the 
same being read to the court, it is thereupon ordered, adjudged 
and decreed, that, in pursuance of said transaction, judgment 
be entered up in favour of the plaintiffs, for all the notes therein 
specified, which have become due and payable, with seven 
per cent interest thereon, from the time they and each of them 
respectively arrived at maturity, to wit; the sum of eleven 
hundred dollars, due on the 18th of November 1824; the sum 
of four thousand dollars, due on the 18th of January 1825; 
the sum of nine hundred and sixty dollars, due on the 18th 
day of May 1825; the sum of seven hundred and twenty-five 
dollars, due on the 18th of November 1825; and the sum of 
four thousand dollars, due on the 18th of January 1826. It 
is further ordered, adjudged and decreed, in pursuance of the 
transaction aforesaid, that whenever any of the notes men- 
tioned in said transaction, as yet not arrived at maturity, shall 
become due and payable, that then judgment shall be entered 
up for the plaintiffs, upon all and every of the said notes, as 
they arrive at maturity, with seven per cent interest, from the 
time they become due and payable, until their final judgment. 
It is further ordered, adjudged and decreed, that there shall 
be a stay of execution on said judgment, until the 18th day 
of January 1829; and that if the amount of the judgment in 
this suit, is not then paid, including principal, interest and 
costs, on said day, that the said slaves and movable property, 
described in the mortgage mentioned in plaintiff’s petition, shall 
be sold according to law, to satisfy the judgment in the prem- 
ises.” 

By the code of practice of Louisiana, sec. 3 and art. 546, 
it is provided, that, * the judge must sign all definitive or final 
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judgments rendered by him, but he shall not do so, until three 
judicial days have elapsed, to be computed from the day when 
such judgments were given.” 

In conformity with the practice of the state courts under 
this law, it seems the district court of the United States in 
Louisiana, has adopted a rule which requires all its judgments 
to be signed. But the judge who rendered the above judgment, 
departed this life before he signed it, and no proceedings were 
had in the case until the 21st of May 1832, when a notice was 
filed in the clerk’s office, to the heirs of Wilson, that at the next 
term, application would be made to the district judge, on be- 
half of the plaintiffs, to sign the judgment. A motion to this 
effect was made, which was overruled by the court. 

At the last term of this court, a rule was granted on the 
district judge, to show cause why a mandamus should not be 
issued, commanding him to sign the judgment and direct ex- 
ecution. And, at the present term, the district judge, in obe- 
dience to the rule, gives the following reasons why he refused 
to sign the judgment and award execution in the case. 

** At the May term 1826, Judge Robinson caused the judg- 
ment to be entered. That he did not sign the judgment, 
although he held three terms afterwards, and did not die until 
in the autumn of 1828. And now the plaintiffs move, that I, 
as his successor, shall sign the judgment, in order to render it 
executory. 

“This application is resisted by the defendants, on several 
grounds, but principally, Ist. Because they say there never 
was any legal judgment given: and secondly, that the record 
of the proceedings does not exhibit such a case as entitled the 
plaintiffs to judgment. 

“If the first position of the defendants be correct, viz. that 
no legal judgment has been given, the application of the plain- 
tiffs must fail. 

“ By a positive law of the state of Louisiana, all judgments 
rendered, if not set aside for legal cause within a given num- 
ber of days, must be signed by the judge before execution can 
be taken out upon them; in other words, the judgments are 
not complete, or rather are no judgments at all, until they 
are so signed. A law of this state expressly requires the sig- 
nature of the judge, before the judgment can be carried into 
effect : for there may arise sufficient reasons between the ren- 
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dition of a judgment pro forma, and the time allowed for 
signing it, to induce the judge to withhold his signature. 
That such reasons did arise in this case, may be presumed ; 
for it is a legal presumption, that public functionaries perform 
their duty when required ;- and although it is not expected 
that a judge will call for and sign judgments, without being 
so required ; yet it is strange, that a party so much interested, 
should not have made application to the judge in the course 
of two years.to sign this judgment; and it is also remarkable, 
that the plaintiff’s attorney of record, who procured the making 
of the judgment entries, never has, to this day, made any 
such application; but on the contrary, the record shows, that 
they subsequently instituted new suits, in the name of the 
assignees of the original plaintiffs, against the same defendants, 
to recover the amount now in controversy. Why did they 
proceed in this manner, if they had a right to the original 
judgment. The judge’s signature to a judgment being, by 
our law, an essential part of it, inasmuch as it is a dead letter 
without it ; it follows, that he who signs it, thereby makes it 
his own judgment. Therefore, were I to give validity to 
what is here called a judgment, by affixing to it my signature, 
would it not be to pronounce on the rights of the parties whose 
cause I have never heard ?” 

These, and other reasons assigned in illustration of the 
principles above stated, induced the district judge to refuse his 
signature to the judgment. 





The case was argued by Mr Selden and Mr Jones, for the 
plaintiffs; and by Mr Coxe and Mr Porter, for the defendants. 

The opinion of the court was given upon no other question 
argued by counsel, but the right of the judge to refuse to sign 
the judgment. 


Upon this question, it was contended, on the part of the 
plaintiffs, that the signing of the judgment was a mipiatotinl, 
and not a judicial act. 

The signing is not of the essence of the judgment. It is is a 
mere formality, not required at common law. It was not re- 
quired by the Spanish law. That law required, that it should 
be rendered by day, in a judicial proceeding, in a proper place, 
after the parties were cited or had appeared; and that it should 
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be written in the records, and read publicly. V. Partida, 3d 
tit. 22, i. 5. After it was pronounced, the judge could not al- 
ter it except during the day on which it was rendered. _ Ibid. 
law 3, 1 Morcau and Carleton’s translation, p. 264—5. 

The statute, (commonly called the practice act, which by the 
act of congress of 26th May 1824, adopting the practice of 
the state courts, regulates the practice of the United States 
courts in Louisiana) which contains the provision requiring 
judgments to be signed, is of the 10th April 1805 (5 Mar- 
tin’s Digest 164) ; and is not to be found in Morcau’s Digest. 
The code of practice has changed the course of proceeding in 
the state courts; but that code is not observed in the district 
court of the United States: it was enacted on the 2d October 
1825, since the act of congress regulating the practice of the 
United States courts in Louisiana. The inquiry, then, is to 
be directed to the laws in force previous to the adoption of the 
code of practice. The statute of 10th April 1805, follows the 
Spanish law, and requires all judgments to be pronounced in 
open court, entered on the minutes, and three days thereafter, 
signed—not by the judge who rendered them—but by the pre- 
siding judge of the court; provided they should not be set 
aside by motion for a new trial. This statute, in the same sec- 
tion, requires judgments to be docketed, and in the next (5 
Martin’s Dig. 166) provides that no execution shall issue on 
any judgment not docketed in form aforesaid. Will any one 
contend, that the docketing is of the essence of the judgment? 
It is required in the same manner as the signing is; and it is 
clear that they are both purely ministerial acts,—the rendition of 
the judgment, and the hearing of the motion for a new trial 
within the three days, being judicial acts, and after the three 
days the judgment is then perfect in all its essential parts, and 
is to be completed in its formalities by being signed and dock- 
eted. 

The present application is not an attempt to control the 
discretion of the judge. Under this Louisiana act one of 
three things must be done :—the judge must grant a new trial 
—arrest the judgment—or sign it. If he cannot arrest the 
judgment, and will not grant a new trial, the only other alter- 
native is to sign the judgment. If no application be made for 
a new trial within three days, it is then the duty of the judge 
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to perfect the judgment, and the right of the party to have it 
perfected. No exercise of judicial functions is afterwards re- 
quired, and it only remains for the judge to do the mere minis- 
terial act of signing the judgment, which the parties, by omit- 
ting to apply for a new trial, have tacitly admitted must be 
carried into effect. 

No application was ever made for a new trial. Indeed, on 
what ground could it be asked for or granted on a judgment 
confessed with a stay of execution? Could it have been, judge 
Robinson lived long enough for the application to have been 
made tohim. He lived three terms after the confession of 
judgment. The case comes then before the court as one in 
which no application was made for a new trial to the only 
judge who, according to the argument, could grant it, and in 
which the defendants did not desire to have a new trial. 

Though the discretion of a judge will not be controlled, and 
though a mandamus will not go to compel him to decide in a 
particular way, it will go to make him decide so that a writ of 
error may be had. : 

A mandamus lies to compel the signing of a bill of excep- 
tions by the circuit court. Crane and another, 5 Peters’s Rep. 
190. In 1 Stra. 42, 93, 211, is the case of a mandamus to 
a judge of probates to grant to the next of kin ; though itisa 
judicial act to grant it, a mandamus lies to compel the grant to 
the next of kin in preference to any other. So it lies to com- 
pel a court to proceed to judgment. As in the People v. The 
Justices of Sessions of Chenango, 1 John. Ca. 179; Turner v. 
Haight, 2 John. Rep. 371 ; Smith v. Jackson, I Paine’s Rep. 
453. Also to admit a-deed to record, which is a mere minis- 
terial act of the court. Dawson v. Thruston, 2 Hen. and Munf. 
132. At the last term of the supreme court, in Ex parte Brad- 
street, 7 Peters’s Rep. 635, the district judge was ordered to 
reinstate the causes, make up the records, try the causes, and 
enter judgment, in order to give the demandant the benefit of 
a writ of error. The words of astatute of West. 2, (13 Ed. 1) 
eh. 31, which requires the signing of the bill of exceptions, are 
not more imperative than are these of this Louisiana act: “if 
the party write the exception, and pray that the justices may 
put their seals to it for a testimony, the justices shall put their 
seals, and if one will not another shall.” By the act of congress 
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of May 26th, 1790, ch. 38, the “ presiding magistrate” is re- 
quired to certify the proceedings of the court so as to make 
them evidence in other courts. Could he refuse? And would 
there be any greater interference with judicial discretion in 
granting the application at bar than there is in the: instances 
here enumerated 4 

It is not required by the Louisiana statute, that the judge 
who rendered the judgment should sign it. Had such been 
the provision of the statute, an impossibility might have been 
required. The judge who tried the cause might die within the 
three days, or he might resign, or be displaced before the sign- 
ing of the judgment. Could his successor, on general princi- 
ples, in any of these cases, refuse to sign it, after the lapse of 
the three days? The judgment is the act of the court, and 
not merely of the individual judge. A court never dies. It 
will see that its judgments are completed and carried into ef- 
fect. It is the duty of the successor to perfect and carry into 
effect all acts begun by his predecessor, and pending in the 
court at the time of his appointment. 

And let it not be lost sight of, that no law or decision of Lou- 
isiana can be produced requiring the judge rendering the judg- 
ment to sign it. Judge Harper, in his reasons, cites a section 
of an act of 1817. But that section makes no change in the 
act of 1805, as to the formality of signing the judgment, and 
the judge by whom that act may be done. The requisition of 
the statute is not, that “ the judge rendering a judgment must 
remain long enough at the place of holding the court in order 
to sign it ;” but that he shall remain three days after pronoun- 
cing judgment to hear motions for new trials :—the words are, 
“that seven judicial days from that on which a final judgment 
shall have been rendered, shall be allowed to make a motion 
for a new trial in the district court for the first district, and 
the parish court of New Orleans, and that until then the judg- 
ment shall not be signed by the judge; and that in all the 
other district courts of the state, the motion shall be made and 
the judgment signed within three judicial days only, and for 
that purpose it shall be the duty of the judges of the distrigt. 
courts to sit three days longer after the last cause which they 
shall have determined in each term.” The judge who, tr 
the cause must remain the three days to hear motions fort 
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trials, because no judge can hear such a motion who has not 
heard the cause, and because this is a judicial act and nota 
mitisterial act. 

It is not necessary that the judgment should be signed on the 
third day : it may be signed afterwards. This is decided in 
Thompson v. Chretien et al. 12 Martin’s Rep. 250 (1822). 
There were other questions in that cause; but one was, whe- 
ther the judge must not sign the judgment on the third day, 
and whether it is not void if signed afterwards. The court 
say: “the object of the legislature in the section quoted from 
2 Mart. Dig. 164, was to afford the party a delay of three days 
to state his objections, and for this purpose prohibited the judge 
to give effect to it by his signature till the expiration of that 
delay. It is not intended to require the judge’s signature on 
that day.” In that case, the judgment was not signed till sev- 
eral days after its rendition. 

There was no occasion for urgency in signing this particular 
judgment. It was confessed in May 1826, with a stay of ex- 
ecution till the 18th January 1829—very nearly three years. 
No execution could be issued till then. Why sign the judg- 
ment before? Signing virtually authorises an execution to 
issue. Of what use would signing be until the stay expired and 
an execution was wanted? Inadvertently omitted as it was, 
still the application for this formal act to be done, would seem 
to be in full time, when execution was necessary, and the par- 
ties had become entitled to it. 

Judge Harper’s refusal to perfect the judgment, renders the 
condition of plaintiffs and defendants unequal. Had he signed 
it, the defendants could have brought a writ of error, and ob- 
tained a review of the question, whether he, as the successor of 
judge Robertson, was bound to sign the judgment, and also of 
the alleged irregularities. But the plaintiffs, by such refusal, 
are deprived not only of all remedy and benefit under their 
judgment in the court below, but also of the right of suing out 
a writ of error to this court. The district judge ought either to 
have signed the judgment, and put the defendants to a writ of 


‘error, or arrested the judgment, and afforded the’ plaintiffs the 





opportunity of suing out such writ—a right of which they ought 
hot to be deprived. 


This is not a question of practice. There are no precedents 
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on the subject. The death of the judge has occasioned the 
difficulty; and judges so seldom die, that there is no jurispru- 
dence yet formed in relation to their demise. It is a question of 
law depending upon the statute and the ancient jurisprudence 
of Louisiana, and is simply this: Is or not the signing of a 
judgment, after the delays for granting a new trial have expir- 
ed, a judicial or simply a ministerial act? The signing by the 
judge who rendered the judgment is not required by any law of 
Louisiana. It is not of the essence of the judgment, but is a 
mere formality, which does not affect its substantial properties 
and force. 

Upon the whole, it is submitted that judge Harper ought to 
have signed this judgment. The aetis merely ministerial. On 
general principles, as the successor of judge Robertson, he 
was bound to complete the judgment. So under the Louisi- 
ana act of 1805. There is not only nothing in that act which 
requires the judge who presided at the confession of the judg- 
ment to sign it, but by its express provisions, the signing is re- 
quired to be by the presiding judge of the court,—presiding at 
the time the application to sign should be made ;—words used, 
no doubt, to avoid the difficulty which would arise from the 


death, resignation or removal of the judge who presided at the 
trial. 


Mr Coxe and Mr Porter contended, that this was not a case 
in which a judge was called upon to do an act merely ministe- 
rial. The district judge has given the facts and reasons which 
operated on him, judicially, to refuse his signature to the judg- 
ment. They are briefly these. The first fact on which he 
relies is the laches of the plaintiffs. He states that, from the 
records of the court, it appears that judge Robertson held three 
terms of the court after the entry of the judgment, and did not 
die until more than two years after. He next adverts to the 
state law, which requires that to render a judgment valid, 
it must be signed within a certain number of days, unless set 
aside. He states that this has been the invaria‘le practice of 
the court of the United States, in Louisiana ; and he draws the 
inevitable consequences from the neglect of the plaintiffs in 
obtaining this signature, that they were conscious of the exist- 
ence of good causes that would have induced judge Robertson 
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to refuse signing it.. He states positively, that the same attor- 
neys who instituted the suit, have subsequently, in the same 
court, instituted new suits, in the name of assignees of the 
original plaintiffs, against the same defendants, for the same 
cause of action. This alone would be sufficient to prevent his 
acting. 

The signing of the judgment has been improperly called 
a ministerial act, a mere formality—it is neither. 

Whatever a judge may do, or may refuse to do, according to 
the circumstances of the case, is a judicial act. Here, after a 
judge has pronounced his opinion in open court, and had it en- 
tered on the minutes, he may refuse to perfect it, if he sees that 
injustice has been done, and order a new trial ; or he may arrest 
the judgment for such radical errors in the proceedings as show 
that no valid judgment can be founded on them. Ordering 
the judge to sign this judgment would be directing him what 
judgment to render ; for it would be saying, You shall not grant 
a new trial; you shall not arrest the judgment ; but you must 
confirm it. Now this is contrary to an express decision of 
this court, in the case of the United States v. Lawrence, 3 
Dallas 42. 

In his reasons the judge remarks with some force on the 
injustice of forcing him by a process of this kind to decide a 
case on evidence which had not been offered to him, but to 
another ; which (if the argument to show that this is a judg- 
ment, not a ministerial act, be correct) would be conclusive 
against the motion. Ought he not tobe permitted to look into 
the proceedings ? to see whether the defendant has appeared ? 
whether he has been cited ? whether the court has jurisdiction 
of the case; whether the party who appears by attorney is not 
stated to be an infant ? to examine, in short, whether the pro- 
ceedings are in legal form? Should any hardship on the part 
of the plaintiffs be urged, the answer is ready. Whatever of 
inconvenience exists, is of the plaintiffs’ own creation; the 
delay has been produced by their own negligence; or worse, by 
their desire to overreach—and they are not without remedy. 
A new action, avoiding all the irregularities of this, would have 
produced a decision on the merits, in less time, and at less 
expense, than by this application ; at the same time that the 
mortgage, if it be a legal one, binds all the property as effectu- 
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ally as a judgment, and carries back the lien to an earlier date. 
Authorities to show that the signature of the judgment is ne- 
cessary, need scarcely be produced. For the satisfaction of the 
court, however, the following statutory provisions are referred 
to. 1 Acts of the Territory of Orleans, p. 234, sec. 13; 2 
Martin’s Digest, 164, No. 11; Acts of 1817, p. 32, sec. 11. 
All these acts may be found in Leslet’s Digest, Code of Prac- 
tice, 546. 

The act required of the judge of the district by the manda- 
mus, was entirely judicial. He had refused to sign the judg- 
ment, and had given his reasons for the same, and he is now 
to reverse this judgment. 

A mandamus is not the proper remedy. It is never issued 
when the act required to be done under it is other than minis- 
terial: it is properly to be directed to the judge, and not to the 
court ; and in this case it is judicially known that the court is 
composed of but one judge. 

There was no judgment rendered by judge Robertson. The 
case was not, therefore, judicially disposed of before his death ; 
and the present judge, before he can sign the judgment, must 
examine the record. This was done by him, and he judicially 
decided that he could not sign the record. This is conclusive ; 
if the judge is any thing more than a mere clerk to perfect the 
record. 

What acts of a judge are ministerial? They are all judicial. 
Does this court act ministeriallyin any case, or on any occasion ? 

The law of Louisiana requires the judge to remain three 
days at the place where the court is held, before he signs the 
judgment, which affords an opportunity to examine if there are 
any reasons for a new trial. But in this case no opportunity 
for a new trial can be allowed, if the duty of the judge is abso- 
lute, if he must sign the judgment. The law does not require 
that a new trial shall be asked in three days ; if it isnot asked 
in that time, and judgment has not been signed, the case is open 
for the application. 

Upon the authority of the civil code of Louisiana, the judge 
may order a new trial up to the time of signing the judgment. 
And in this case a new trial could have been given by the judge 
of the district court, if he had been required to grant it.. No 
application was before him for any purpose but to obtain his 
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signature to the judgment. The proceedings in this case are 
evidently defective, as it is admitted the minors, heirs of Nich- 
olas Wilson, had not notice of the application for signing the 
judgment. 


Mr Jones, in reply, contended, that after the judgment had 
been entered on the minutes, as the oral judgment of judge 
Robertson, the proceedings to complete the record were mere 
matters of form. In this case, particularly, the form of signing 
was all that was necessary, for the party had made no. appli- 
cation for a new trial. The state of the record was such, as 
that the judge could sign the judgment; as is done when a 
warrant of attorney is given, which fully authorises the entry 
‘of judgment. Judges frequently act ministerially. The cer- 
tificate to a record, and the signature of a judge in allowing a 
writ of error, are ministerial acts. 

There is no force in the objection, that as the present judge 
did not sit on the trial of this cause, he cannot grant a new 
trial. It often occurs that new trials are moved for and granted 
by other judges than those before whom the cases have been 
tried. New trials are moved for “in bank,” before all the 
court : trials take place at nisi prius before a single judge. 


Mr Justice M’Lean delivered the opinion of the Court. 

In the argument, on the motion to make the rule for a 
mandamus absolute, various objections were taken against the 
jurisdiction of the district court. 

It is insisted that the plaintiffs, in their corporate capacity, 
can neither make a contiact in Louisiana, nor enforce it in that 
state by suit; and if they could, the proceedings in the case 
were erroneous, and might be reversed on a writ of error. 

In the consideration of the question now before the court, 
they do not consider themselves authorised to examine into the 
regularity of the proceedings in the case before the district 
court, as they would do on a writ of error. The point of in- 
quiry is, whether the district judge, under the circumstances 
of the case, was bound to sign the judgment. 

The writ of mandamus is subject to the legal and equitable 
discretion of the court, and it ought not to be issued in cases 
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of doubtful right. But it is the only adequate mode of relief, 
where an inferior tribunal refuses to act upon a subject brought 
properly before it. 

In this case the district judge seems to think, that as the 
judgment was not rendered by him, he has no power to grant 
a new trial, as he is not acquainted with the facts and circum- 
stances which should influence his discretion in making such 
an order ; and that, consequently, he is not bound to sanction 
the judgment, by his signature. 

By the law of Louisiana, and the rule adopted by the district 
court, the judgment, without the signature of the judge, can- 
not be enforced. It is not a final judgment, on which a writ 
of error may issue, for its reversal. Without the action of the 
judge the plaintiffs can take no step, unless it be the one they 
have taken, in this case. ‘They can neither issue execution on 
the judgment, nor reverse the proceedings by writ of error. 
And if the reasons assigned by the judge shall be deemed a 
sufficient answer to the rule, the plaintiffs are without remedy 
on their judgment. 

But the district judge is mistaken in supposing that no one 
but the judge who renders the judgment, can grant a new 
trial. He, as the successor of his predecessor, can exercise the 
same powers, and has a right to act on every case that remains 
undecided upon the docket, as fully as his predecessor could 
have done. The court remains the same, and the charge of 
the incumbents cannot and ought not, in any respect, to injure 
the rights of litigant parties. 

The case referred to in 6 Wheat. 542, 5 Cond. Rep. 170, 
asserts nothing in opposition to this principle. A motion for a 
new trial is always addressed to the discretion of the court, 
and this court will not control the exercise of that discretion, 
by a citcuit court, either by a writ of mandamus, or on a certi- 
ficate of division between the judges. 

After the rendition of the judgment, three days are allowed 
by the law of Louisiana, within which to move for a new 
trial ; and if no new trial shall have been granted, the judge 
is required to sign the judgment at the expiration of this time. 
}t may be in the power-of a judge, under this law, in the state 
court, where the judgment has not been signed, to grant a new 
trial after the lapse of a much longer time than is specified in 
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the act; but this question is not raised in the present case, as 
the district judge has, -in not granting a new trial, decided 
against it. It is immaterial what reasons may have influenced 
this decision, as it was a matter which rested in his discretion. 
But the important inquiry is, whether, after refusing to grant 
a new trial, either on a full consideration of the merits, or be- 
cause he had not a sufficient knowledge of them, he was not 
bound to sign the judgment. 

On a mandamus a superior court will never direct in what 
manner the discretion of an inferior tribunal shall be exercised ; 
but they will, in a proper case, require the inferior court to de- 
cide. But, so far as it regards the case under consideration, 
the signature of the judge was not a matter of discretion. It 
followed as a necessary consequence of the judgment, unless 
the judgment had been set aside by a new trial. The act of 
signing the judgment is a ministerial and not a judicial act. 
On the allowance of a writ of error, a judge is required to sign 
a citation to the defendant in error; he is required in other 
cases, to do acts which are not strictly judicial. 

The judgment may be erroneous, but this is no reason why 
the judge should not sign it. Until his signature be affixed to 
the judgment, no proceedings can be had for its reversal. He 
has, therefore, no right to withhold his signature, where, in the 
exercise of his discretion, he does not set aside the judgment. 
As well might a judge refuse to enter up the judgment upon a 
verdict, which he would not or could not setaside, as to withhold 
his signature in the present case. The cause should be placed 
in such a posture as to enable the plaintiffS to proceed to an- 
other trial, or to take out execution on their judgment. As the 
former has not been done, the latter may be claimed by the 
plaintiffs as a matter of right. 

This court, therefore, direct, that the writ of mandamus be 
issued, directing the district judge to sign the judgment, agree- 
ably to the prayer of the, plaintiffs. 


On motion of plaintiff for a mandamus to the district court 
of the United States for the eastern district of Louisiana. 

On consideration of the rule granted in this cause by this 
court, on the fourteenth day of March in the year of our Lord 
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one thousand eight hundred and thirty-three, which was duly 
served on the judge of the district court of the United States 
for the eastern district of Louisiana, as by reference to the proof 
of service on file in the clerk’s office will appear, and of the re- 
turn of the said judge, setting forth his reasons at large, as also 
of the arguments of counsel, for both the plaintiff and defend- 
ant in this cause, thereupon had: it is now here considered, 
ordered and adjudged by this court, that the said rule be, and 
the same is hereby made absolute; and it is further ordered 
and adjudged by this court, that a writ of mandamus be, and 
the same is hereby awarded, directing the said district judge 
to sign the judgment, and to award execution thereon, agree- 


ably to the prayer of the plaintiff in the proceedings men- 
tioned. 


VOL. Vil1.—2 o 
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IN THE MATTER OF THE Lire AND Fire Insurance Company 
or New York, PLAINTIFF v. CHRISTOPHER ADAMS. 


ON a motion of the plaintiffs for a mandamus to the district 
court for the eastern district of Louisiana. 


Mr Justice M’Lean delivered the opinion of the Court. 

At the last term of this court, a rule was granted on the dis- 
trict judge of the United States for the eastern district of Lou- 
isiana in this, the same as in the preceding case of the same 
plaintiffs, against the Heirs of Nicholas Wilson; and as the 
principles involved in both cases are substantially the same, 
the court also direct that a mandamus be issued in this case, 
commanding the district judge to sign the judgment, agreeably 
to the prayer of the plaintiffs’ eounsel. 


On motion of plaintiff for a mandamus to the district court 
of the United States for the eastern district of Louisiana. 

On consideration of the rule granted in this cause by this 
court, on the fourteenth day of March in the year of our Lord 
one thousand eight hundred and thirty-three, which was duly 
served on the judge of the district court of the United States 
for the eastern district of Louisiana, as by reference to the proof 
of service on file in the clerk’s office will appear, and of the 
return of the said judge, setting forth his reasons at large, as 
also of the arguments of counsel, for both the plaintiff and de- 
fendant in this cause, thereupon had: it is now here consid- 
ered, ordered and adjudged by this court, that the said rule 
be, and the same is hereby made absolute ; and it is further 
ordered and adjudged by this court, that a writ of mandamus 
be, and the same is hereby awarded, directing the said district 
judge to sign the judgment, and to award execution thereon, 
agreeably to the prayer of the plaintiff, in the proceedings 
mentioned. 
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Coun MITCHELL, APPELLANT v. THE UNITED States. 
ON appeal from the superior court of East Florida. 


Mr Chief Justice MarsHa.t said : 

A pamphlet has been sent to the judges touching the ques- 
tions in controversy in this cause. The court desire it to be 
understood, that the practice of the court is not to receive or 
examine such papers, unless they have been presented in 
court, and shown to the opposite counsel. 


It was afterwards, on the same day, stated to the court by 
Mr White of Florida, counsel for the appellant, that the coun- 
sel on neither side had any knowledge of the pamphlet’s hav- 
ing been sent to the court; nor did they in any manner coun- 
tenance the same. The pamphlet was sent to the judges by 
an agent of the appellant, who was not in any manner aware 
of the irregularity of the proceeding. 
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Ricuarp R. Keene, PLAINTIFF IN ERROR V. JoHN M’Don- 
OUGH. 


An adjudication made by a Spanish tribunal in Louisiana, is not void be- 
cause it was made after the cession of the country to the United States ; for 
it is historically known that the actual possession of the country was not sur- 
rendered until some time after the proceedings and adjudication in the 
case took place. It was the judgment, therefore, of a competent Spanish 
tribunal, having jurisdiction of the case, and rendered whilst the country, 
though ceded, was, de facto, in the possession of Spain, and subject to 
Spanish laws. Such judgments, so far as they affect the private rights of 
the parties thereto, must be deemed valid. 


APPEAL from the superior court of East Florida. 
This case was argued by Mr Grimes, for the defendant. No 
counsel appeared for the plaintiff in error. 


Mr Justice Tuompson delivered the opinion of the Court. 

The writ of error in this case, brings up the record of a judg- 
ment rendered against the plaintiff in error, in the district court ' 
of the United States for the eastern district of Louisiana. The 
plaintiff, according to the course of proceedings in that state, pre- 
sented his petition to the court, stating, that on the 22d of May 
1808, in virtue of a lawful purchase at public sale, duly and 
legally made by Don Carlos de Grand Pre, governor of the 
post and establishment of Baton Rouge, he became the owner 
and proprietor of a tract of land, appertaining to the “ testa- 
mentaria,” or successor of the deceased Poussett, particularly 
describing the same, (being the land in question) and annex- 
ing to his petition the document or adjudication, by which he 
alleges that the title to the land was vested in him, of which 
he was never thereafter legally divested, as he alleges. 

A plea to the jurisdiction of the court was interposed by the 
defendant, alleging that the plaintiff was a citizen of Louisiana, 
of which state the defendant was also a citizen. Upon the 
trial of the issue joined upon this plea, the jury found that the 
plaintiff was not a citizen of the state of Louisiana. 

The defendant then filed an answer to the petition, denying 
all and singular the allegations contained in the petition, and 
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averring that the petitioner has no title whatever to the land 
in question. ‘That if any such adjudication as is pretended by 
him ever was made, the same was afterwards annulled. And 
he further pleads, that he is the true and legal owner of the 
said tract of land, by good and valid title, and that he has had 
possession under the same for thirty years and upwards, &c. 

The adjudication upon which the plaintiff rests, as the evi- 
dence of his title, states, that he being the last and highest 
bidder, the land was adjudicated to him; and he having no 
security to offer, he engages to execute a mortgage in trust on 
the property, which was accepted by the testamentary execu- 
tors, on condition that he shall immediately pay to Don Tho- 
mas Durnford, one of the executors, six hundred dollars, a 
portion of the purchase money, to be applied to the payment of 
the claim of Joyce and Turnbull, against the said estate. 

According to the plaintiff’s own showing, therefore, his title 
was not absolute, but conditional ; and the record contains 
subsequent proceedings by the executors of Poussett, to annul 
the former adjudication for non-fulfilment of the conditions 
upon which the sale was made. For this purpose a petition was 
presented to the governor Grand Pre, setting forth the sale, 
and the condition upon which it was made, and alleging that 
the plaintiff had not paid the six hundred dollars, nor giventhe 
mortgage to secure the purchase money, and praying a decree 
to make null and void the former sale, and that the land might 
be again exposed to sale. And, on the 24th of April 1804, a 
decree was entered, setting forth that it having been proved 
that Don Richard Raynal Keene had absented himself from 
the country, without having complied with the conditions of 
the sale made to him, it is decreed according to law, and the 
rules which govern in like cases, that the adjudication to him 
is annulled, and that the plantation be again exposed to public 
sale, which was accordingly done on the 2d of June 1804, and 
finally adjudged to Don Miguel Mabhier, for the sum of five 
thousand five hundred dollars, he being the last and highest 
bidder at that sum ; and the adjudication alleges that possess- 
ion was given to him; and the defendant then deduces a title 
from Don Miguel Mahier to himself. 

The plaintiff in error not having appeared to argue his cause, 
or suggest the errors of which he complains, the court cannot 
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perceive on what grounds he can rely, to reverse the judgment 
of the court below. The record contains no evidence what- 
ever of his having paid any part of the purchase money. This 
is not even alleged in the petition ; and, indeed, a contrary in- 
ference is to be drawn from what he does allege ; for, he states, 
that although not bound to account for a greater sum than the 
price at which the land was sold to him, yet he will agree to 
pay not only that price, but any sum that shall be equivalent 
to the price for which the land sold on the second sale. 

The petition alleges that the proceedings under which the 
second sale was made were irregular and unlawful. 

Should it be admitted that it was competent for the plaintiff 
to impeach this adjudication, and show that the proceedings 
were irregular and unlawful, the record contains no offer, at 
the trial, to show any irregularity or illegality in those proceed- 
ings ; they must, at least, be taken as prima facie evidence of 
a judicial proceeding, to pass the title of land, according to the 
course and practice of the Spanish law in that province. 

The authority of the governor to take jurisdiction in such 
cases, is admitted by the plaintiff’s own showing ; for the title 
set up by him rests upon the authority of the same governor, 
who adjudicated the second sale under which the defendant 
claims ; and the first sale being conditional, and the conditions 
not performed, no doubt can be entertained but that the second 
proceeding and sale must be considered, at least as prima 
facie evidence of what they purport to have been; and this is 
sufficient to warrant the judgment or decree of the court below. 

The adjudication having been made by a Spanish tribunal, 
after the cession of the country to the United States, does not 
make it void ; for we know, historically, that the actual pos- 
session of the territory was not surrendered until some time 
after these proceedings took place. It was the judgment, 
therefore, of a competent Spanish tribunal, having jurisdiction 
of the case, and rendered whilst the country, although ceded, 
was, de facto, in the possession of Spain, and subject to Spanish 
laws. Such judgments, so far as they affect the private rights 
of the parties thereto, must be deemed valid. 

This view of the case supersedes the necessity of considering 
the question of prescription. 
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The judgment or decree of the court below is, accordingly, 
affirmed. , 


This cause came on to be heard on the transcript of the re- 
cord from the district court of the United States for the eastern 
district of Louisiana, and was argued by counsel ; on consider- 
ation whereof, it is ordered and adjudged by this court, that 
the judgment of the said district court be, and the same is 
hereby affirmed with costs. 
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Cuarves A. Davis, CONSUL OF THE KING OF SAXONY, PLAIN- 
TIFF IN ERROR V. Isaac Packarp, Henry DispieR AND 
Witiiam Morpny. 


At a former term of this court, the judgment of the court for the correction of 
errors of the state of New York, was reversed in this case, this court being 
of opinien that Charles A. Davis, being consul-general of the king of Sax- 
ony, was exempted from being sued in the state court, and that by reason 
thereof, the judgment rendered against him by the court for the correction 
of errors was erroneous, and ordered and adjudged that the judgment of 
the court for the correction of errors should be, and the same was thereby 
reversed ; and that the cause be remanded to the court for the correction of 
errors, with directions to conform its judgment to this opinion. A mandate 
issued in pursuance of this judgment to the court for the correction of 
errors, and that court declared and adjudged, “ that a consul-general of the 
king of Saxony is, by the constitution and laws of the United States, ex- 
empt from being sued in a state court;”” and that court further adjudged 
that the supreme court of the state of New York, from which court this 
case had been brought, by a writ of error, to the court of errors of New 
York, is a court of general common law jurisdiction, and that the court of 
errors has no power, jurisdiction or authority for any error in fact, or any 
error than such as appears upon the face of the record of the proceedings of 
the supreme court, to reverse a judgment of that court ; that no other error 
can be assigned or regarded as a ground of reversal of the judgment of said 
supreme court than such as appears upon the record of the proceedings of 
the said court, and which relates to questions actually before the justices of 
that court by a plea to its jurisdiction or otherwise ; and that the court of 
errors is not authorised to notice the allegations of Davis, assigned for error 
in that court, that he was consul-general of the king of Saxony, or to try 
or regard said allegation ; and there being no error on the face of the record 
of the proceedings of the supreme court of New York, the defendant in 
error was entitled toa judgment of affirmance according to the laws of that 
state, any matter assigned for error in fact to the contrary notwithstanding. 
The court of errors further declared, that for any error in the judgment of the 
supreme court or its proceedings, assignable for error in fact, the party 
aggrieved by such error may sue outa writ of error coram vobis, returnable to 
the supreme court, upon which the plaintiff may assign errors in fact; and 
if such fact is admitted or found by the verdict of the jury, the supreme court { 
may revoke their judgment, and for any error in the judgment of the su- 
preme court upon the writ of error coram vobis, the court of errors has juris- 
diction upon a writ of error to the supreme court to review the last judg- 
ment. The defendants in error having, upon the filing of the mandate 
to the supreme court, applied to the court of errors to dismiss the writ of 
error to the supreme court of that state, the same was quashed, and the 
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defendants in error adjudged to recover their costs against the plaintiff in 
error. 

This judgment of the court of errors was brought up by a writ of error, and 
it was argued that the mandate on the former judgment had been disre- 
garded, and that consequently the second judgment ought to be reversed. 

By the court: The court has felt great difficulty on this question: the impor- 
tance of preserving uniformity in the construction of the constitution, laws - 
and treaties of the United States must be felt by all; and the impracticabi- 
lity of maintaining this uniformity, unless the power of supervising all 
judgments in which the constitution, laws or treaties of the United States 
may be drawn into question, be vested in some single tribunal, is too appa- 
rent for controversy. The people of the United States have vested that 
power in this tribunal], and its highest duty is to exercise it with fidelity. 
The point of difficulty in this case is to decide, whether the legitimate exer- 
cise of this power has been obstructed by the judgment of the court of errors 
for New York, now under consideration. 

It is not admitted that the court whose judgment has been reversed or affirmed 
can rejudge that reversal or affirmance ; but it must be conceded that the 
court of dernier resort, in every state, decides upon its own jurisdiction, 
and upon the jurisdiction of all the inferior courts to which its appellate 
power extends, 

Neither the judgment nor mandate of this court prescribed in terms the judg- 
ment which should be rendered by the court of errors of New York. This 
court proceeded to order that the cause be remanded to the said court for 
the correction of errors, with directions to conform its judgment to the 
opinion of this court, The opinion expressed therein was, that Charles A. 
Davis, being consul-general of the king of Saxony, exempted him from 
being sued in the state court. 

The judgment rendered in the court of errors being thus reversed, because of 
this exemption, it was for the court of errors to inquire and decide in what 
manner it should conform its judgment to this opinion. Had that court re- 
entered its former judgment, the direct opposition of this proceeding to the 
mandate would have been apparent Sut this was not done. The court of 
errors admitted the exemption of Charles A. Davis from being sued in the 
courts of a state , but added, that the fact did not appear in the record of the 
proceedings of the supreme court of New York ; and that its own power did 
not extend to the reversal of any judgment of that court, for an error of 
fact not apparent on the face of the record, though it should be assigned as 
error in the court for the correction of errors. 

The judgment of the court of errors, thus affirming the judgment of the su- 
preme court of the state, stands reversed, and the writ of error to that judg- 
ment is quashed, leaving the defendant in the original action at full liberty 
to sue out and prosecute his writ of error coram vobis, for its reversal in the 
supreme court of New York. ; 

If the jurisdiction of the court for the correction of errors does not, according 
to the laws by which the judicial system of New York is organised, enable 
that court to notice errors in fact in the proceedings of the supreme court, 
not apparent on the face of the record, it is difficult to perceive how that 
court could conform its judgment to that of this court, otherwise than by a 
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quashing its writ of error to the supreme court. Had that been its original 
judgment, it is not believed that this court would have reversed it, and we 
do not think’that, as now rendered, it can be held to be erroneous. 

The judgment was affirmed. 


IN error to the court for the correction of errors of the state of 
New York. 

This case was before the court on a writ of error at January 
term 1832. A motion was made to dismiss the writ of error, 
on the ground that it did not appear on the record of the pro- 
ceedings in the case before the supreme court of New York, 
from which court it had been taken to the court for the correc- 
tion of errors, that the plaintiff in error was consul of the 
king of Saxony. The court refused the motion, considering 
that the official character of the plaintiff was sufficiently appa- 
rent in the proceedings, 5 Peters 41. Afterwards, at January 
term 1833, 7 Peters 276, this case came on for argument. The 
court decided, that “ the record of the proceedings, brought up 
with the writ of error to the court for the correction of errors 
of the state of New York, showed that the suit was commenced 
in the supreme court of the state of New York, against the 
plaintiff in error, who was consul of the king of Saxony, and who 
did not plead or set up his exemption from such suit, in the su- 
preme court ; but, on the cause being carried up to the court 
for the correction of errors, this matter was assigned for error 
in fact, notwithstanding which, the court gave judgment 
against the plaintiff in error. The court of errors having de- 
cided, that the character of consul did not exempt the plaintiff 
in error from being sued in the state court, the judgment is 
reversed.” 

The following mandate was issued to the court for the trial 
of impeachments and correction of errors, of the state of New 
York. 

“The United States of America, ss. The president of the 
United States of America, to the president of the senate of the 
state of New York, the senators, chancellor and justices of the 
supreme court of the said state, being the judges of the court 
for the trial of impeachments and correction of errors, holden in 
and for the said state of New York. Greeting : 

“ Whereas, lately, in the court for the trial of impeachments 
and correction of errors, holden in and for the state of New 
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York, before you, or some of you, in a cause between Charles 
A. Davis, plaintiff in error, and Isaac Packard, Henry Disdier 
and William Morphy, defendants in error ; the judgment of the 
said court for the trial of impeachments and correction of errors, 
was in the following words, to wit: “ Therefore, it is consid- 
ered by the said court for the correction of errors, that the judg 

ment of the supreme court aforesaid be, and the same is hereby 
in all things affirmed. It is further considered, that the said 
defendants in error recover, against the plaintiff in error, their 
double costs, according to the statute in such case made and 
provided, to be taxed in defending the writof error in this cause, 
and also interest on the amount recovered, by way of dama- 
ges,” as by the inspection of the transcript of the record of the 
said court for the trial of impeachments and correction of errors, 
which was brought into the supreme court of the United States 
by virtue of a writ of error, agreeably to the act of congress in 
such case made and provided, fully and at large appears. 
And whereas, in the present term of January in the year of 
our Lord one thousand eight hundred and thirty-three, the said 
cause came on to be heard before the said supreme court, on 
the said transcript of the record, and was argued by counsel ; 
on consideration whereof, it is the opinion of this court, that 
the plaintiff in error, being consul-general of the king of Sax- 
ony, exempted him from being sued in the state court; by rea- 
son whereof, the judgment rendered by the court for the trial 
of impeachments and correction of errors,is erroneous. Where- 
upon, it is ordered and adjudged by this court, that the judg- 
ment of the said court for the trial of impeachments and 
correction of errors be, and the same is hereby reversed; and 
that this cause be, and the same is hereby remanded to the 
said court, with directions to conform its judgment to the opin- 
ion of this court. 

“‘ You, therefore, are hereby commanded, that such further 
proceedings be had in said cause, as according to right and 
justice, and in conformity to the opinion and judgment of 
said supreme court of the United States, and the laws of the 
United States, ought to be had, the said writ of error not- 
withstanding. : 


‘ 


‘* Witness the honourable John Marshall, chief justice of said 
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supreme court, the second Monday of January in the year of 

our Lord one thousand eight hundred and thirty-three. 
Wiriiam Tuomas Carro.t, 

: Clerk of the Supreme Court of the United States.” 


At the April session 1833 of the court of errors of the state 
of New York, the following proceedings took place, as stated 
in the records of that court. 

“The court for the correction of errors having heard the couns- ~ 
sel for both parties, and diligently examined and fully under- 
stood all and singular the premises, and inspected as well the 
record and proceedings aforesaid as the mandate of the said 
supreme court of the United States: it is thereupon declared 
and adjudged by this court that a consul-general of the king of 
Saxony is, by the constitution and law of the United States, 
exempt from being sued ina state court. It is further adjudged 
and declared that the supreme courtof the state of New York isa 
courtof general common law jurisdiction, and that by the laws of 
this state, this court has no jurisdiction, power, or authority, to 
reverse a decision of the said supreme court fot any error in fact, 
or any other error than such as appears upon the face of the re- 
cord and proceedings of the said supreme court, and that no 
other errors can be assigned or regarded as a ground of rever- 
sal of judgment of the said supreme court, than such as appears 
upon the record and proceedings of the said supreme court, and 
which relate to questions which have actually been brought be- 
fore the justices of that court for their decision thereon, bya plea 
to the jurisdiction of that court or otherwise; and that this 
court was not authorized to notice the allegations of the said 
Charles A. Davis, assigned for error in this court, that he was 
consul-general of the king of Saxony, or to try the truth of the 
said allegation, or to regard the said allegation as true; and that, 
by the laws of this state, the replication of the defendant to an 
assignment of errors, that there is no error in the record and 
proceedings aforesaid or in the giving of the judgment of the 
supreme court, was not an admission of the truth of any mat- 
ter assigned as error in fact, or which was not properly assign- 
able for error in this court; and that if there was no error upon 
the face of the record and the proceedings in the supreme 
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court, the defendant in error was entitled to a judgment of 
affirmance according to the laws of this state, any matter 
assigned for error in fact, to the contrary notwithstanding. 
And it is further declared and adjudged that, by the laws of 
this state, if there is any error in a judgment of the said su- 
preme court, or in the proceedings, which is properly assignable 
for error in fact, the party aggrieved by such error may sue out 
a writ of error, coram vobis, returnable in the said supreme 
court, upon which the plaintiff in error may assign errors in 
fact. And if such errors in fact are admitted, or are found to 
be true by the verdict of a jury upon an issue joined thereon, 
the said supreme court may revoke their said judgment; and 
that, for any error in the judgment of the said supreme court 
upon the said writ of error coram vobis, this court has jurisdic- 
tion and authority upon a writ of error to the said supreme 
court to review the said last mentioned judgment, and to give 
such judgment in the premises as the said supreme court 
ought to have given. It is therefore the opinion of this court 
that, although the said Charles A. Davis, the plaintiff in error 
in this cause, might have been the consul-general of the king 
of Saxony, and as such was not liable to be sued in the state 
court, yet inasmuch as the fact that be was such consul no 
where appeared in the record of the judgment of the -said su- 
preme court, the defendant in error is entitled to the judgment 
of this court, affirming tle said judgment of the said supreme 
court. But the defendant in error having, upon the filing of 
the said mandate of the said supreme court of the United 
States, applied to this court to dismiss the writ of error to the 
said supreme court of this state, it is therefore ordered and ad- 
judged that the said last mentioned writ of error be quashed : 
and it is further ordered and adjudged that the said defendants 
in error recover against the plaintiff in error their costs in this 
court, according to the statute in such case made and provided, 
to be taxed, and also interest on the amount of the judgment of 
the court below, by way of damages ; and that the proceedings 
be remitted to the said supreme court of this state, &c.” 
The defendant prosecuted this writ of error. 


The case was argued by Mr White, for the plaintiff in error; 
and by Mr Selden, for the defendants. 
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Mr White stated, that the question before this court was, 
whether the mandate from this court has been carried into 
effect. 

It has been decided here, that a state court cannot take cog- 
nizance of a suit against a consul. That his exemption from 
the jurisdiction of a state court, may be assigned as error in 
the court of errors of the state of New York. The court of 
errors have assented to the exemption ; but they have left the 
judgment of the supreme court of the state in force. That 
court have determined, after the. reception of the mandate of 
this court, that they would dismiss the writ of error to the su- 
preme court of the state ; although they had, before the case 
was brought here, decided not to do so. 

In the case of Cohens v. The State of Virginia, 6 Wheat. 
264, 5 Cond. Rep. 110, this court asserted the jurisdiction of 
the supreme court of the United States to revise a judgment 
against a foreign minister, entered in a state court. Consuls 
have the same privileges that belong to ambassadors and other 
public ministers. In that case, the jurisdiction of the court is 
declared to be original, “in all cases affecting ambassadors, 
other public ministers and consuls.” The jurisdiction is exclu- 
sive. 

The court of errors of New York should have vacated the 
judgment entered there, and the party would have obtained 
his costs. By the mode of proceeding adopted by the court, 
the plaintiff in error is subjected to the whole of the costs. 
The question between the parties has become, principally, one 
of costs, as the greater part of the debt has been paid. 

Mr White cited the Revised Statutes of New York, vol. 5, p. 
51; vol. 2, p. 166; 17 Johns. Rep. 473; 14 Johns. 517; 
16 Johns. 353 ; 8 Cowen 661, 701 ; Paine and Davis’s Prac- 
tice 475. 


Mr Selden, for the defendants, contended, that the court of 
errors of New York could not exercise any jurisdiction to carry 
into effect the judgment of this court; and therefore they re- 
manded the case to the supreme court, where the errors might 
be, and would be corrected. 

The jurisdiction of the court of errors could not be increased 
by any mandate from this court. All that court could do was, to 
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allow the party to go before the supreme court, and there plead 
his privilege ; and if in the proceedings of that court, upon the 
plea, there should be error in their judgment, the case might 
be taken again before the court of errors, and there corrected. 
This court will not undertake to decide what are the powers of 
a state court. They will not entertain such questions, unless 
a construction shall be given to the laws establishing or regu- 
lating those courts, that will defeat the powers of this court. 

The state court says, there is a court in which the party may 
have the benefit of his plea, and if that court decides wrong, 
the court of errors will correct the decision. Will this court 
claim to controvert the construction, by the court of errors of 
New York, of the powers and jurisdiction of the courts of that 
state? This is not necessary for the full and efficient exercise 
of its jurisdiction by this court ; and the harmony of the judicial 
system of the federal and state courts will be promoted by 
avoiding the assertion of such a claim. 

Although a consul has, by the decision of this court, a privi- 
lege of exemption from suit in the court of a state, and this is 
the privilege of his government; yet if the consul omits to plead 
this exemption, he is not entitled to an action of trespass 
against an officer who may execute process, founded on a 
judgment rendered in a suit, in which the plea of privilege was 
omitted. His government may complain, but he cannot. 

The court of errors have said, the plaintiff in error, as the 
consul of the king of Saxony, has the privilege he asserts ; 
and if he is not allowed in the proper court to do so, it will be 
done in that court. The court of errors do not, therefore, 
undertake to controvert the decision of this court. 

Suppose this court had said, a venire de novo should be 
issued in the court of errors, and that court should have decided 
that no such proceedings could be had before it, and refused to 
issue the writ. Would the same have been other than what 
was proper. 

The decision referred to in 17 Johns. 473, was before the 
present constitution of the court of errors. It is declared in the 
present constitution of New York, that the court of errors can 
never inquire into any fact which arises after the judgment ; 


but must send the case to a court, where the fact may be 
inquired into. 
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Mr Justice Tuomrson. Would not the court of errors obey 
the mandate of this court, which only required that court to 
revise their judgment? They are asked to do no more. 


Mr Selden admitted, that if the simple action, required by 
the mandate of this court, of the court of errors, was, to revise 
their judgment, the proceedings of that court did not conform 
to it. But they have gone further, they have fully admitted 
the law, as decided by this court; and have given the party 
an opportunity to avail himself of it, by claiming his privilege 
in the proper court. If the court of errors had only revised 
their judgment, they would have left the judgment of the 
supreme court to remain before them. 


Mr Chief Justice MarsuHatu inquired, whether the court of 
errors might not, by revising their judgment, which had af- 
firmed the judgment of the supreme court, have revised that 
of the supreme court, and corrected it. 


Mr White, in reply, insisted, that by the constitution and 
laws of New York, the court of errors had authority to direct 
an issue of fact to be tried before that court. 

He suggested, that if the action of the court of errors in this 
case, shall be sustained by this court, the courts of the states 
of the union, may so model their proceedings, as to defeat the 
supervising authority of this court. 


Mr Chief Justice Marsuaut delivered the opinion of the 
Court. 

This is a writ of error to a judgment rendered by the court 
for the correction of errors of the state of New York. 

The defendants in error had obtained a judgment against 
Charles A. Davis in the supreme court of New York, which 
was removed by writ of error into the court for correction of 
errors. In that court the said Davis assigned for error, that he 
was, when the suit was instituted, and has ever since contin- 
ued to be consul-general of his majesty the king of Saxony, 
in the United States, and ought, according to the constitution 
and laws of the United States, to have been impleaded in the 
said supreme court of the United States, or in some district 
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court of the said United States, and that the said supreme court 
had not jurisdiction, and ought not to have taken to itself the 
cognizance of the said cause. The defendants in error re- 
plied, that there was no error; and the court for the correction 
of errors affirmed the judgment of the supreme court. 

This last judgment was brought before this court in conform- 
ity with the twenty-fifth section of the judicial act, and this 
court being of opinion “ that the said Charles A. Davis being 
consul-general of the king of Saxony, exempted him from 
being sued in the state court, and that by reason thereof, 
the judgment rendered by the court for the correction of errors, 
was erroneous ; therefore, it was considered, ordered and ad- 
judged, that the judgment of thé said court for the correction 
of errors should be, and the same is reversed ;, and that this 
cause be remanded to the said court for correction of errors, 
with directions to conform its judgment to this opinion.” 

The mandate issued in pursuance of this judgment having 
been received by the court for the correction of errors, that 
court declared and adjudged, “that a consul-general of the 
king of Saxony is, by the constitution and law of the United 
States, exempt from being sued in a state court ;” and did fur- 
ther adjudge and declare, “that the supreme court of the state 
of New York is a court of general common law jurisdiction, 
and that, by the laws of this state, this court [the court of 
errors] has no jurisdiction, power or authority to reverse a 
decision of the said supreme court for any error in fact, or any 
other error than such as appears upon the face of the record and 
proceedings of the said supreme court, and that no other errors 
can be assigned, or regarded as a ground of reversal of a judg- 
ment of the said supreme court, than such as appear upon the 
record and proceedings of the said supreme court, and which . 
relate to questions which have actually been brought before 
the justices of that court for their decision thereon, by a plea 
to the jurisdiction of the court, or otherwise ; and that this 
court was not authorised to notice the allegations of the said 
Charles A. Davis assigned for error in this court, that he was 
consul-general of the king of Saxony, or to try the truth of the 
said allegation, or to regard the said allegation as true ; and 
that, by the laws of this state, the replication of the defendant 
to an assignment of errors, that there is no error in the re- 
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cord and proceedings aforesaid, or in the giving of the judg- 
ment of the supreme court, was not an admission of any matter 
assigned as error in fact, or which was not properly assignable 
for error in this court; and that if there was no error upon the 
face of the record and the proceedings in the supreme court, 
the defendant in error was entitled to a judgment of affirmance, 
according to the laws of this state; any matter assigned for 
error in fact, to the contrary notwithstanding. And it is fur- 
ther declared and adjudged, that by the laws of this state, if 
there be any error in a judgment of the said supreme court, or 
in the proceeding, which is properly assignable for error in fact, 
the party aggrieved by such error may sue out a writ of error 
coram vobis, returnable to tlre said supreme court, upon which 
the plaintiff in error may assign errors in fact. And if such 
errors in fact are admitted, or are found to be true by the ver- 
dict of a jury, upon an issue joined thereon, the said supreme 
court may revoke their said judgment ; and that for any error 
in the judgment of the said supreme court, upon the said writ 
of error coram vobis, this court has jurisdiction and authority, 
upon a writ of error to the said supreme court, to review the 
said last mentioned judgment, and to give such judgment in 
the premises as the said supreme court ought to have given. 
It is therefore the opinion of this court that, although the said 
Charles A. Davis, the plaintiff in error in this cause, might 
have been the consul-general of the king of Saxony, and, as 
such, was not liable to be sued in the state court, yet inasmuch 
as the fact that he was such consul, no where appeared in the 
record of the judgment of the said supreme court, the defendant 
in error is entitled to the judgment of this court, affirming the 
judgment of the said supreme court. But the defendant in 
error, having, upon the filing of the said mandate of the said 
supreme court of the United States, applied to this court to dis- 
miss the writ of error to the said supreme court of this state, 
it is therefore ordered and adjudged, that the last mentioned 
‘writ of error be quashed ; and it is further ordered and adjudged, 
that the defendants in error recover against the plaintiff in error 
their costs, &c.” 

This judgment also has been brought before this court by 
writ of error, and it has been argued, that the mandate on the 
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former judgment has been disregarded, and that, consequently, 
this second judgment ought to be reversed. 

The court has felt great difficulty on this question. The 
importance of preserving uniformity in the construction of the 
constitution, laws and treaties of the United States, must be 
felt by all; and the impracticability of maintaining this uni- 
formity, unless the power of supervising all judgments in which 
the constitution, laws or treaties of the United States may be 
drawn into question, be vested in some single tribunal, is too 
apparent for controversy. The people of the United States 
have vested that power in this tribunal, and its highest duty is 
to exercise it with fidelity. The point of difficulty in this case 
is to decide, whether the legitimate exercise of this power has 
been obstructed by the judgment of the court of errors of 
New York, now under consideration. 

It is not to be admitted, that the court whose judgment has 
been reversed or affirmed, can re-judge that reversal or affirm- 
ance ; but it must be conceded, that the court of dernier resort 
in every state, decides upon its own jurisdiction, and upon the 
jurisdiction of all the inferior courts to which its appellate 
power extends. Assuming these propositions as judicial ax- 
ioms, we will inquire whether the judgment of the court of 
errors for the state of New York is in violation of the mandate 
of this court. 

The original judgment of the court of errors, which was 
brought before this court, was reversed in terms. This reversal 
was not to depend upon any act to be performed, or opinion 
to be given by the court of errors; but stood absolute by the 
judgment of this court. So is the law, and so was the judg- 
ment rendered by this court. Its language, after expressing 
the opinion that Charles A. Davis, being consul-general of the 
king of Saxony, exempted him from being sued in a state 
court, is, “ therefore it is considered, ordered and adjudged by 
this court, that the judgment of the said court for the correction 
of errors be, and the same is hereby reversed.” On filing the 
mandate there, the said judgment stood reversed. 

Neither the judgment nor mandate of this court, prescribed, 
in terms, the judgment which should be rendered by the court 
of errors of New York. This court proceeded to order, that the 
cause be remanded to the said court for the correction of errors, 
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with directions to conform its judgment to the opinion of this 
court. The opinion expressed therein was, that Charles A. 
Davis, being consul-general of the king of Saxony, exempted 
him from being sued in the state court. 

The judgment rendered in the court of errors being thus re- 
versed, because of this exemption, it was for the court of errors 
to inquire and decide in what manner it should conform its 
judgment to this opinion. Had that court re-entered its for- 
mer judgment, the direct opposition of this proceeding to the 
mandate, would have been apparent. But this was not done. 
The court of error admitted the exemption of Charles A. Davis 
from being sued in the courts of a state ; but added, that the 
fact did not appear in the record of the proceedings of the su- 
preme court of New York ; and that its own power did not 
extend to the reversal of any judgment of that court, for-an 
error of fact not apparent on the face of the record, though it 
should be assigned as error in the court for the correction of 
errors. 

This could only be effected, regularly, by suing out a writ of 
error coram vobis, in the supreme court of the state, whose 
judgment on that writ might be revised in the court for the 
correction of errors. 

The court also added its opinion, that the defendant in error 
was entitled to its judgment affirming that of the supreme court, 
but did not give the judgment of affirmance. Upon filing the 
mandate, the counsel for the defendant in error moved the court 

_to dismiss the writ of error to the supreme court of the state, 
and the court ordered it to be quashed. 

The judgment of the court of errors then affirming the judg- 
ment of the supreme court of the state, stands reversed, and 
the writ of error to that judgment is quashed, leaving the de- 
fendant, in the original action, at full liberty to sue out and 
prosecute his writ of error coram vobis, for its reversal in the 
supreme court of New York. 

If the jurisdiction of the court for the correction of errors does 
not, according to the laws by which the judicial system of 
New York is organised, enable that court to notice errors in fact 
in the proceedings of the supreme court, not apparent on the 
face of the record, it is difficult to. perceive how that court 
could conform its judgment to that of this court, otherwise than 
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by quashing its writ of error to the supreme court. Had that 
been its original judgment, it is not believed that this court 
would have reversed it ; and we do not think that as now ren- 
dered, it can be held to be erroneous. 

The judgment is affirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the court for the correction of errors of the state of 
New York, and was argued by counsel; on consideration 
whereof, it is the opinion of this court, that there is no error in 
the judgment of the said court for the correction of errors of the 
state of New York, quashing the writ of error from the su- 
preme court of judicature of New York; whereupon it is or- 
dered and adjudged by this court, that the said judgment of 
the said court for the correction of errors be, and the same is 
hereby affirmed with costs. 
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William King, in his will, made the following devise : “In case of having no 
children, I then leave and bequeath all my real estate, at the death of my 
wife, to William King (the appellant), son of my brother James King, on 
condition of his marrying a daughter of William Trigg and my niece Ra- 
chel his wife, lately Rachel Finlay, in trust for the eldest son or issue of 
said marriage ; and in case such marriage should not take place, I leave 
and bequeath said estate to any child, giving preference to age, of said 
William and Rachel Trigg, that will marry a child of my brother James 
King, or of sister Elizabeth wife of John Mitchell, and to their issue.” 

Upon the construction of the terms of this clause, it was decided by this court 
in 3 Peters’s R. 346, that William King, the devisee, took the estate upon 
a condition subsequent, and that it vested in him (so far as not otherwise 
expressly disposed of by the will) immediately upon the death of the testa- 
tor. William Trigg having died without ever having had any daughter 
born of his wife Rachel, the condition became impossible. All the children 
of William Trigg and Rachel his wife, and of James King and Elizabeth 
Mitchell, are married to other persons; and there has been no marriage 
between any of them, by which the devise over, upon the default of mar- 
riage of William King (the devisee) with a daughter of the Triggs, would 
take effect. 

The case was again brought before the court on an appeal by William King, 
in whom it had been decided the estate devised was vested in trust; and 
the court held, that William King did not take a beneficial estate in fee in 
the premises, but a resulting trust for the heirs at law of the testator. 

There is no doubt that the words ‘‘in trust,” in a will, may be construed to 
create a use, if the intention of the testator, or the nature of the devise re- 
quires it. But the ordinary sense of the term is descriptive of a fiduciary 

- estate or technical trust; and this sense ought to be retained until the other 
sense is clearly established to be that intended by the testator. In the pre- 
sent case, there are strong reasons for construing the words to be a techni- 
cal trust. The devise looked to the issue of a person not then in being, 
and, of course, if such issue should come in esse, a long minority must fol- 
low. During this period, it was an object with the testator to uphold the 
estate in the father for the benefit of his issue ; and this could be better ac- 
complished by him, as a trustee, than as a guardian. If the estate to the 
issue were a use, it would vest the legal estate in them, as soon as they 
came in esse ; and if the first born children should be daughters, it would 
vest in them, subject to being divested by the subsequent birth of a son. 
A trust estate would far better provide for first contingencies than a legal 
estate. There is then no reason for deflecting the words from their ordi- 
nary meaning. 
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ON appeal from the district court of the United States for the 
western district of Virginia. 

At January term 1830, the case of Alexander Finlay and 
John Mitchell v. William King’s Lessee, came before this court 
on a writ of error to the district court of the United States for 
the western district of Virginia, 3 Peters 346. That was an 
action of ejectment, and the question involved, and decided by 
this court in it was, as to the construction of the will of William 
King, deceased, formerly of Abingdon, Virginia. The suit was 
instituted against the present appellees, to recover a part of the 
real estate of the testator, William King, which the defendants 
claimed, as two of the co-heirs of the testator, and on which 
they had entered with the consent of all the co-heirs, for the 
purpose of trying the title of the plaintiff, now appellant, as 
devisee under the will.” In that action, judgment for the land 
in controversy, was given by the district court in favour of the 
plaintiff, on a case stated. 

On the removal of the case to this court, the judgment of the 
district court was affirmed, and the court held, that all the reah 
estate of William King, deceased, is devised to William King, 
the appellant; but the possession of part of it, which is given 
to his wife and others, is postponed until herdeath. The court 
also proceeded to say, that “the question, whether William 
King took an estate, which, in all the events that had happened, 
enures to his benefit, or whether he is, in the existing state of 
things, to be considered ‘trustee’ for the heirs of the testator, 
could not be decided in that case. That question belongs to a 
court of chancery ; and will be determined when the heirs shall 
bring a bill to enforce the execution of the trust.” $8 Peters 
383. : 

The appellees, as heirs at law of William King deceased, in 
September 1830, filed a bill in the district court of western Vir- 
ginia, against the appellant, William King; in which they 
alleged, that the estate so devised was held by the appellant, 
William King, as a mere trustee, holding the beneficial in- 
terest for the testator’s heirs at law; and they pray, that the 
said William King may be compelled to execute the trust 
confided to him by the said will, in such manner as the court 
may think proper; that the proceedings on the said judg- 
ment may be stayed, until the case can be fully heard, and 
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that a perpetual injunction may be directed ; and that such 
other and further relief, in the premises may be given, as their 
case may require, and as may be consistent with the principles 
of equity. 

The bill also prayed for an injunction to stay proceedings on 
the judgment in the ejectment. 

The district court gave a decree, according to the require- 
ments of the bill, and the defendant appealed to this court. 

The case agreed in the suit at law, and upon which the 
questions argued before the court in this case were presented, 
was as follows. 

“We agree that William King departed this life on the 8th 
day of October 1808, having first made and published his last 
will and testament, which was afterwards admitted to record 
in the county court of Washington county, in Virginia, where 
he resided, and is in the words and figures following : 

*** Meditating on the uncertainty of human life, I, William 
King, have thought proper to make this my last will and testa- 
ment, leaving and bequeathing my worldly estate in the man- 
ner following, to wit: to my beloved wife, Mary, in addition 
to her legal dower-of all my estate, the dwelling house and 
other buildings on lot number ten in Abingdon, where I now 
reside, together with the garden, orchard, and that part of my 
Fruit Hill plantation south of the great road, and lands ad- 
jacent to Abingdon, now rented to C. Finlay & Co., and, at 
my father’s decease, including those in his occupancy on the 
north side of the great road, for her-natural life. 

**T also will and declare that, in case my beloved wife, Mary, 
bath hereafter a child or children by me, that the said child or 
children is and are to be sole heirs of my whole estate, real and 
personal, excepting one-third part of specified legacies and 
appropriations hereinafter mentioned, which, in case of my 
having children, will reduce each legacy hereinafter mentioned 
to one third part of the amount hereafter specified, and the 
disposition of the real estate, as hereafter mentioned, in that 
case wholly void. In case of having no children, I then leave 
and bequeath all my real estate, at the death of my wife, to 
William King, son of brother James King, on condition of his 
marrying a daughter of William Trigg and my niece Rachel 
his wife, lately Rachel Finlay, in trust, for the eldest -son or 
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issue of Said marriage ; and in case such marriage should not 
take place, I leave and bequeath said estate to any child, 
giving preference to age, of said William and Rachel Trigg, 
that will marry a child of my brother James King, or of sister 
Elizabeth, wife of John Mitchell, and to their issue; and 
during the life time of my wife, it is my intention and request, 
that William Trigg, James King, and her, do carry on my 
business in copartnership, both salt works and merchandising, 
and equal shares; and that in consideration of the use of my 
capital, they pay out of the same the following legacies : 

* ¢ To John Mitchell, on condition of his assisting and carry- 
ing on business with them, at the usual salary as formerly, viz. 
one thousand dollars per year, for from two to five years, as 
they may wish his assistance, an additional sum of ten thou- 
sand dollars, payable five years after my decease; and to each 
of his children, on coming of age, one thousand dollars, more 
than the general legacy hereafter mentioned. To Connally 
Finlay a like sum of ten thousand dollars payable in five 
years. 

«To my nieces, Elizabeth Finlay and Elizabeth Mitchell, 
(being called for my grandmother, with whom I was brought 
up) ten thousand dollars in twelve months after marriage, pro- 
vided they are then eighteen years of age, if not at the age of 
eighteen; to each of my other nephews and nieces at the age 
of eighteen, that is, children of my brother James, sisters 
Nancy and Elizabeth, one thousand dollars each ; to each of 
the children of my brother Samuel, and half sister Hannah, 
three hundred dollars each, as aforesaid ; to my said sister Han- 
nah, in two years after my decease, one thousand dollars; and to 
my half brother Samuel, in case of personal application to 
the manager at Saltville, or to my executors in Abingdon, on 
the ist day of January, annually, during his life, one hun- 
dred and fifty dollars ; if not called for on said day, to be void 
for that year, and receipt to be personally given. It is my 
wish and request that. my wife, William Trigg, and James 
King, or any two of them that shall concur in carrying on the 
business, should join with all the young men that may reside 
with me, and be assisting me in my decease, that are worthy, 
or furnish them with four or five thousand dollars worth of 
goods, at a reasonable advance, on a credit of from three to 
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five years, taking bonds with interest, from one year after sup- 
ply. In case my brother James should prefer continuing part- 
nership with Charles S$. Carson, in place of closing the busi- 
ness of King, Carson & King as soon as legal and convenient, 
then my will is, that William Trigg and my wife carry on the 
business, one-third of each for their own account, and the re- 
maining third to be equally divided between the children of 
my brother James and sisters Nancy and Elizabeth. To my 
father Thomas King, I leave, during his life the houses he 
now resides in and occupies, at Fruit Hill, together with that 
part of my land, in said tract north of the great road, that he 
chooses to farm, with what fruit he may want from the orch- 
ard; the spring house, being intended for a wash house, with 
the appurtenances, subject to the direction of my beloved wife, 
Mary ; as also the orchard, except as aforesaid. I also leave 
and bequeath to my father, the sum of two hundred dollars 
per annum, during his life; and if accidentally fire should de- 
stroy his Fincastle house and buildings, a further sum of two 
hundred and twenty dollats per annum, while his income from 
these would cease. I also leave and bequeath tothe Abingdon 
Academy the sum of ten thousand dollars, payable to the 
trustees in the year one thousand eight hundred and sixteen, 
or lands to that amount, to be vested in said academy, with the 
interest or rents thereon, for ever. 
‘Wituiam Kine. 

*¢ Abingdon, Virginia, 3d March 1806. 

** *] hereby appoint William Trigg, of Abingdon, and James 
King, of Nashville, executors of my last will and testament 
enclosed ; written by my own hand, and signed, this 3d day of 
March 1805. 

*Wittram Kine.’ 

“We agree that William King, at the time of his death, was 
seised and possessed of seventy-six tracts of land in the said 
county of Washington, containing, in the whole, nineteen 
thousand four hundred and seventy-three acres of land, on 
one of which tracts is the salt works, which have, since his 
death, been leased for years at the annual rent of thirty thou- 
sand dollars. Also, of nineteen lots in the town of Abingdon, 


_ in Washington county, nine of which produced an annual rent 


of six hundred and sixty dollars. Also, of fourteen tracts of 
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land in the county of Wythe, containing three thousand four 
hundred and ninety-four and a half acres. Also, of eighteen 
tracts of land in the state of Tennessee, containing, in the 
whole, ten thousand eight hundred and eighty acres. Also, 
of shares in town lots, in several of the towns in the state of 
Tennessee. We also agree that the said William King sur- 
vived his father, in the said will mentioned; that the said 
William King had brothers and sisters, to wit, James- King, a 
brother of the whole blood ; Nancy, a sister of the whole blood, 
the wife of Connally Finlay, in the will mentioned ; Samuel 
King, a brother of the half blood ; Hannah, a sister of the half 
blood, the wife of John Allen; all of which brothers and sis- 
ters, before named, survived the said William King. That 
another sister of the said William King of the whole blood, died 
before him, and was named Elizabeth, the wife of John Mitch- 
ell, who is mentioned in the will. We agree that William 
King, the lessor of the plaintiff, is the same William King, the 
son of James King, brother of the testator, mentioned by him 
in the will. We further agree that William Trigg, in the 
will mentioned, departed this life on the 4th day of August 
1813, leaving Rachel Trigg, in the will mentioned, his widow, 
and four sons, the said Rachel having borne them to the said 
William, and not having borne any daughter to him, the 
said William Trigg, at any time, which said sons are all liv- 
ing. 'That Mary, who was the wife of the said William King, 
is still living, aged forty-three years, and is now the wife of 
Francis Smith. We further agree that William King, the lessor 
of the plaintiff, is married to Sarah Behum ; that James King 
had only one daughter, named Rachel Mary Eliza, who is now 
the wife of Alexander M’Call ; and that Elizabeth, the wife of 
John Mitchell, had only two daughters, to wit, Elizabeth, who 
is now the wife of William Heiskell, and Polly, who is now 
the wife of Abraham B. Trigg. We agree that William King, 
the testator, died seised and possessed of the house and lot in 
the declaration mentioned. We agree the lease, entry, and 
ouster, in the declaration supposed, and that the defendants are 
in possession of the house and lot in the declaration mentioned. 
If, upon this state of facts, the lessor of the plaintiff ought to 
recover at this time, we agree that judgment shall be entered 
for him; and that, if the court shall be of opinion that he 
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ought not to recover until after the death of Mary, the wife of 
Francis Smith; or that he ought not at any time to recover, 
judgment shall be entered in favour of the defendants.” 


The case was argued by Mr Webster and Mr Jones, for the 
appellants; and by Mr Coxe, for the appellees. 


Mr Webster, for the appellant. 

‘This court have decided, 3 Peters 383, that the legal estate, 
in the property in question, has passed, under the devise in the 
will, to William King, the appellant. It is given to him in 
trust for the eldest son or issue of a marriage which can never 
happen ; and none of the anticipations of the testator, in the 
happening of which the estate would pass from the devisee, 
can occur. Trust, therefore, in the case before the court, 
means use. It was the intention of the testator, to vest the 
whole estate in him; which could be divested only if persons 
came into existence who would take it, and thus divest it. 
This is not a case in which the words of a will are to be con- 
strued to pass a fee, but to enable a benefit to be enjoyed by 
the object of the testator’s bounty. 

The will has been decided to be a will to divest the heirs 
at law; but the object of the complainants is, to establish that 
the very person who takes the estate, does so for the benefit of 
the very heirs out of which it has passed by the will.. This 
is not a usual case, and must be shown to exist by extraordi- 
nary circumstances. It will be difficult to put this construction 
on the will, as, from the beginning to the end of it, there is no 
disposition to throw the estate into the hands of trustees. In 
every part of it, there is a manifest purpose of placing it in the 
exclusive ownership of some one individual. 

When an estate has been clearly established to have passed 
out of the heir at law, it will be difficult to fix such an estate 
in trust for the heir. If a trust is raised in such a case, the 
estate has not passed by the will. It is apparent, that the 
testator meant that William King should have the estate, 
without the interference of the heirs at law, to some extent. 
The general object was to give the estate to his own family, 
bearing his own name, and who should be as near to him as 
any one, except his brother. It is a principle of our nature, to 
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dispose of property in the descending, and not in the ascending 
line. 

If William King had married as the will provides, he would 
clearly have taken a beneficial interest. This would have 
been according to the very words of the will. It has been 
settled, that he took the legal estate, and his holding it finally, 
depended on a condition subsequent, which condition he had 
his whole life to perform, unless by the extinction of the fam- 
ily into which he was to marry; and the will makes no pro- 
vision for the holding during that time. It is now ascertained, 
that the condition subsequent became impossible to be per- 
formed. Cited: 2 Peere Williams 628; 1 Cruise 469; 1 Atk. 
618. 

This question was argued, in the former case, by General 
Smyth, and the court are referred to that argument as fully 
applicable here, 3 Peters 369. 

The condition of marriage is inconsistent with the idea of 
William King being a trustee. If he had married according 
to the terms of the will, he would not have been a trustee, but 
would have held the estate absolutely. 2 Atk. 150; 2 Vernon 
645. Cases cited in the argument of the former case: 1 Peere 
Williams 309; 1 Merivale 301, &c. See 3 Peters 373. 
Where there is a consideration, there can be no resulting trust; 


7 Bacon, ch. 143: and in this case the consideration was 
marriage. 


Mr Coxe, for the appellees. 

There are, under the will, but two questions : 

1. Does William King, the appellant, take an estate in trust ? 

2. If he does, how does this affect his beneficial interest in the 
property so taken ? 

All the contingencies having failed, who takes the estate 
beneficially ? 

William King took the legal estate, and held it upon a con- 
dition subsequent, which becoming impossible, the estate is as 
if no condition had been annexed to it in the devise, and the 
devise never took effect. It is contended by the appellants, 
that the condition attached to the equitable, as well as to the 
legal estate. On the other side it is said, the condition attach- 
ed only to the legal estate. 


Be 
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In support of the latter position, there is the opinion of Mr 
Justice Johnson, in 3 Peters 385, 387, 389, who dissented from 
the court in the case at law, and who pronounced the true in- 
terpretation of the will; and although the rest of the court 
declined to indicate an opinion, yet great support is derived 
from what is said by the court. 

Thete are two conditions. One precedent, that of the wife 
of the testator having a child; and no child was born subse- 
quent to his death: and the other subsequent, which was the 
marriage of William King; and that marriage has become im- 
possible. ‘Thus a state of things is presented not contemplated 
by the will. There being no devise over in the event of the 
failure of the contingencies, the estate is vested in William 
King at law, in trust for all the heirs of the testator. It was 
not the intention of the testator to give any beneficial interest 
in the estate to William King. 

There can be no doubt, that if testator had left one child, that 
child wouid have been the sole heir: if he had left ten chil- 
dren, they would have taken in equal proportion. Such are the 
provisions of the will. There is nothing to indicate any inten- 
tion, that if the first clause in his will had taken effect, the whole 
estate was to pass into a single hand, or to remain undivided. 
Had William King married a daughter of William Trigg, &c., 
he as clearly would have taken the estate under the second 
clause, for the condition would then have been performed. But 
how, and to what extent? Clearly, as the will says, and as 
the courts said, in trust for the eldest son or issue of that mar- 
riage. “Had there been issue of that marriage, could any doubt 
have existed, but that the equitable estate would have vested 
absolutely. 

It is not material to discuss the possible question, whether 
the eldest son would have taken to the exclusion of others ; it 
is obvious, that had one son only been the fruit of that mar- 
riage, he would have been the individual upon whom the: 
estate would have devolved ; had there been ten daughters, 
they would have all taken. 

The court has said, that the will is to be construed “as if 
the contemplated marriage had been actually consummated.” 
8 Peters 381. So it is to be construed as if the contemplated 
issue had actually been born. Again, in the same opinion the 
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court say, “it was not very probable, at the date of the will, 
that the devisee of this immense fortune might come into exist- 
ence in less than twenty years.” If William King was the 
devisee, he was actually in existence. And the court must, 
therefore, have considered, that not he, but his issue by a mar- 
riage with a person then unborn, was to be the devisee. 

In the examination of this clause we cannot but observe, 
that in framing it, the testator looked to the single contingency, 
that he should die without issue. He has omitted entirely to 
provide for the contingency of such issue dying at an early 
period of life. 

So in the limitation over to the child of William and Rachel 
Trigg, who might marry as provided in the will; he has again 
placed it upon the single contingency of there being no such 
marriage as he had already contemplated, between William 
and a daughter of William Trigg, without adverting to the 
possibility of there being no issue of such marriage, or of such 
issue becoming extinct. 

Had there been a child of William and Rachel Trigg who 
had actually married as the testator contemplated, the limita- 
tion over to such individual, would have taken effect. The 
whole estate given to William King would, in that case, have 
terminated. “The intention of the testator is manifest and un- 
doubted as to this point. The will, however, as the court 
remarked, is to be construed as if the contemplated contingency 
had actually occurred. But this rule of construction is disre- 
garded, this intention of the testator overlooked, by adopting 
the views of appellant. 3 Peters 381, 382. 

If William King took the whole interest under the will, legal 
and equitable, upon the condition attached to it by the testator, 
that condition being a condition subsequent, its becoming im- 
possible is to operate precisely in the same manner as its fulfil- 
ment. The fulfilment would have been by the marriage; 
that marriage became impracticable. The estate, therefore, 
vesting in him, precisely as if the condition had been performed, 
it is obvious, that upon the construction contended for by the 
appellant, the words, “in trust for the eldest son, or issue of 
said marriage,” must be erased from the will, as insensible and 
nugatory. Had such issue come into existence, it could not 
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have affected the interest already given to William King, the 
father. 

It appears to us, that this would be equally repugnant to the 
language of the will itself, and to the opinion pronounced by 
this court. The language of the court is(p. 378), “ the residue 
was given to William King immediately, on the trust mentioned 
in the will, or given by implication to the testator’s wife, or 
was permitted to descend to his heir at law.” It is here dis- 
tinctly asserted, that what estate William King did take, he 
took in trust. And in p. 381, “ his primary object then is, the 
issue of a marriage between his nephew, William King, and a 
daughter of William Trigg, by his then wife ;” not to vest the 
whole estate in William King himself, but passing him by, as 
regards the beneficial interest, to look to the issue of such mar- 
riage, and provide for them. Further (p. 383), the court says, 
the “intention, we think, was, to devise his whole estate to 
William King in trust.” 

If the appellant be correct, we must go farther, we must erase 
from the will, not only the expression which points to the issue 
as the objects of the testator’s bounty, instead of William King 
himself, but the whole of the succeeding clause. For, if Wil- 
liam King takes the whole interest, independently of any trust, 
and the fulfilment of the condition, or its becoming impossible, 
are equally operative ; the limitation over never could have 
taken effect, even although a child of William and Rachel 
Trigg had married a child of James King or Elizabeth Mit- 
chell. This is the necessary corollary from the appellant’s 
proposition. The will is to be construed as if the object of the 
testator had not been defeated (p. 381). The second object of 
the testator, “ was the issue of any marriage which might take 
place, between any child of William and Rachel Trigg, and 
any child of his brother James, or of his sister Elizabeth. That 
both of these objects have been defeated by the course of sub- 
sequent events, does not change the construction of the will.” 
Not only is such thus declared to be the intent of the testator, 
but the provision is pronounced to be a valid one (p. 381, $82). 

“ Had William King, the devisee, died young, or had Wil- 
liam and Rachel Trigg died without leaving a daughter, a 
fact which has actually happened, and any child of William 
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and Rachel Trigg had married a child of James King, or 
Elizabeth Mitchell, then the whole estate is given to such 
child, and to the issue of the marriage. Had either of these 
events taken place, the estate is given from the heirs. This 
is wholly incompatible with the position of appellant, that “he - 
did not take ab initio under the will as trustee, for any use or 
purpose whatever ;” but that he “ took and held it beneficially 
for himself.” These important clauses cannot be rejected. 
6 Cond. Rep. 86. 

In regard to this last limitation, it is observable, that it is to 
take effect upon the single contingency, that William King 
should not marry as was contemplated. Had he actually so 
married, this limitation over never could have taken effect ; 
even had he died the next day, and left no issue. The testa- 
tor has not provided for the case of the marriage actually tak- 
ing place, unaccompanied by issue ; or for that of such issue 
becoming extinct. These events not being provided for, had 
either of them occurred, the estate must have devolved upon 
the heirs. 

Nor has the testator made any provision for any state of things 
beyond the marriage of a child of William Trigg to one of the 
children of his brother or sister. The instant that state of 
things occurred, the whole estate would have vested absolutely 
in the individual who came within the terms of the limitation ; 
and no provision is made for any failure of issue of such mat- 
riage. 

Viewing the will in this aspect, it is manifest that there were 
various possible, nay probable contingencies, for which the tes- 
tator had omitted to provide; and had either of them occurred, 
the estate must have gone in the regular course of descent. 

1. Had the testator died, leaving a child by his wife Mary, 
and such child had survived him but a single day, the estate 
must have gone to the heirs of such child ; for the absolute 
estate had vested, and the subsequent limitation over was to 
take effect upon the single contingency of there being no such 
child. 

2. Had the contingency contemplated in the devise to Wil- 
liam King, the condition expressly annexed to it, happened, 
viz. his marriage ; and had there been issue, a son, of such 
marriage, upon the death of that son, if its father had taken, 
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as we suppose, merely a trust for the use of such son, the es- 
tate would have gone as the law prescribes, for there is no 
limitation over in such case. 

8. Had there been a child of William Trigg who had mar- 
ried as contemplated, the absolute interest would have vested, 
for nothing beyond that is provided for. 

The provisions of the will are tolerably precise and distinct ; 
but it is owing to their particularity and minuteness of detail 
that the present difficulty arises. Testators, like legislators, 
succeed best, and most effectually avoid litigation, when they 
avoid an enumeration of all the various circumstances for which 
they design to provide. 

It must be conceded, that a state of things has occurred, 
which the testator did not anticipate, and for which he did not, 
as we read the will, provide. Neither one of the clauses has 
taken effect, as we understand this instrument ; certainly none 
has taken effect in the mode he contemplated. What then is 
the result ? 

The result of a total failure of all the provisions of the will, 
would necessarily be, as this court said in the former case; to 
cast the real estate upon the heirs: this is so obvious by the 
doctrine of the law, that it is unnecessary to do more than dis- 
tinctly to state it. All the interest in real estate which is not 
clearly devised to some other person, descends to the heir. In 
the application of this general principle, it is equally and wholly 
immaterial, whether there was a defective execution of the will, 
which prevented it from taking effect; or an omission to include 
a part of the property ; or an insufficient description, either of 
the thing devised, or of the party who is to take ; or the occur- 
rence of a contingency for which testator omitted to provide ; 
or a failure of the party who was designed to have the estate. 
In each and all these cases the heirs will take. It is not suffi- 
cient, that the court may entertain a private opinion of the in- 
tention of the testator, or be satisfied what he would have done, 
had he correctly anticipated the future. “It must,”- to use 
the language of this court in Wright v. Denn, “ it must see 
that he has expressed that intention with reasonable certainty 
on the face of the will; for the law will not suffer the heirs to 
be disinherited upon conjecture. He is favoured by its policy ; 
though the testator may disinherit him, yet the law will 
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execute that intention only when it it is put in a clear and 
unambiguous shape.” 6 Cond. Rep. 80. The appellant is 
here encountered by the same difficulty which presented itself 
in thatcase. He says the intention of the testator was, that the 
heir should not take ; so it is in all cases where the provisions 
of the will fail from any of the causes that have been enumer- 
ated ; that it was his intention that the estate should go to a 
single individual, and not be split up among numerous parties ; 
that this valuable estate should be retained among those who 
bore his name, and inherited his blood; among those, especi- 
ally, who would re-unite his wife’s blood with his own. He 
may go farther than all this, and insist, that had the testator 
anticipated what has occurred, he would have expressed his 
intent, that appellant should take, in the clearest and most 
explicit terms. The court must, nevertheless, say, as in 
Wright v. Denn, “ the testator may have intended it, and prob- 
ably did; but the intention cannot be extracted from his words 
with reasonable certainty, and we have no right to indulge our- 
selves in mere private conjectures.” 

The learned editor of Powell on Devises found it necessary 
to introduce a caution, “ that the language of the courts, when 
they speak of the intention as the governing principle, some- 
times calling it ‘the law’ of the instrument, sometimes ‘ the 
pole star,’ sometimes ‘the sovereign guide,’ must always be 
understood with this important limitation, that here, as in 
other instances, the judges submit to be bound by precedents 
and authorities in point ; and endeavour to collect the intention 
upon grounds of a judicial nature, as distinguished from arbi- 
trary conjecture.” 2 Powell on Contracts 3. 

Even in cases where no reasonable doubt could exist, as to 
the intention of the testator in point of fact, as where, in the 
will of an unlettered person, real and personal property are 
comprehended in the same clause; the absolute estate in the 
one passes, and only a life estate in the other. It was in 
reference to this class of cases, that Lord Mansfield, in Right 
v. Sidebotham, Dougl. 759, said, “I verily believe, that almost 
in every case, where by law a general devise of lands is 
reduced to an estate for life, the intent of the testator is 
thwarted.” 

In reference, however, to the will under consideration, the 
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intent, of which the appellant invokes aid, is by no means ob- 
vious or unquestionable. It is not the paramount purpose of 
testator’s mind. In the particular instances for which he has 
expressly provided, and subject to the modifications which he 
has distinctly prescribed, the intent may be recognized, but it 
does not follow, that it reached beyond those contingencies. 

Thus, in the particular clause under consideration, it is be- 
yond doubt, that the testator designed the appellant to take on 
the condition specified, and in trust for the issue of the contem- 
plated marriage. This is the intention of the limitation, as 
clearly indicated; but the whole of this intent must be taken 
together. It cannot be logically inferred, that he was designed 
to take without performing the condition, or to take discharged 
of the trust. It is not by any means apparent, that the testator 
regarded him as the peculiar object of his bounty; he did not 
unite in him the two distinct bloods; he is not an individual 
who proceeded “from the union of his own family with that 
of his wife,” whom the court considered it as the primary 
intention of his own family to provide for. ‘“ His primary 
object,” says the court immediately after, “is the issue of a 
marriage between his nephew, William King, and a daughter 
of William Trigg by his then wife,” not William King him- 
self: no such intent is expressed on the face of the will, as to 
give him, in his own right, for his own benefit, any portion 
of the estate; and until he can show title under the will, the 
heir must take. Baker v. Wood, 9 Mass. 419. 

So far as any peculiar or especial object of the testator’s fa- 
vour can be ascertained from the face of the instrument, it was 
obviously the family of William Trigg. The devise to the ap- 
pellant is clogged with a condition, that he should marry a 
daughter of Trigg; that clause failing, the estate is limited 
by the succeeding clause to any child of Trigg who should 
marry as there prescribed. William Trigg is to have one 
third of the business and capital; and he is further made ex- 
ecutor. Yet with this especial preference, so uniformly mani- 
fested in every part of the will, the construction contended for 
by the appellant, would reject the whole of this branch of the 
testator’s relatives. 

Nor is it easy to perceive the foundation upon which the 
assertion is based, that appellant was the favoured object of 
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*» the testator’s bounty. The clause under consideration is the 

only one throughout the will in which he is named. The 
; whole argument involves a petitio principii; if, by the true 
4 construction of the will, he takes the whole of this valuable 
property, he is, in fact, the most favoured of the testator’s fam- 
ily. If this construction accords with the actual design of the 
testator, the argument is well founded; but the premises being 
established, the conclusion becomes unimportant. If he does 
not take under the will, to the extent of his claim, there exists 
no foundation for this reasoning ; if he does so take, it is super- 
fluous. ; 

The court, in 3 Peters 350, 381, considered it as proved, 
that it was “the primary intention of the testator, to keep his 
immense estate together, and to bestow this splendid gift on 
some individual who should proceed from the union of his 
own family and that of his wife.” If the first part of this de- 
sign was alone to be regarded, it would have been equally 
effected by a descent to the heir, under the circumstances 
which existed at the date of the will; for the testator’s father 
was then his sole presumptive heir. If the latter part of this 
design is to control the construction of the will, it must be fatal 
to the appellant’s claim; for, as has been before remarked, he 
does not come within the description. Nor can a part of this 
general design be disregarded. It will not do to carry the first 
part into full execution at all events, and to reject the last, 
which was far more interesting; to effectuate it so far as re- 
gards the estate itself, and to exclude that portion of it which 
looked to the person who was to receive the property. _ 

But this inferential intention, deduced by refined reasoning 
from scattered clauses in the will, furnishes an unsafe expo- 
sition of the instrument. Cited, Fearne on Contingent Re# 
mainders 170, 171. 

In further corroboration of these views, it is material to re- 

mark, that, according to the first limitation of this estate, the 
a | parties who were to take, viz. his own issue, would have been 
- ascertained at the period of the vesting of the estate; there 
was no necessity for the interposition of a trustee, to preserve 
the property or to keep alive the limitation.. No trustee is 
| therefore provided. 
| So, in regard to the third limitation, the individual who 
] 
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was to take the benefit of it is clearly indicated—must have 
been married before it could vest, and there was as little reason 
for the intervention of any trustee. There was no such trustee 
appointed. 

The second clause is different. The party to take, according 
to the testator’s intention, was the unborn issue of a marriage 
between parties, one of whom was yet unborn. The propriety 
of creating a trustee in such case, is obvious; and that of con- 
ferring this office upon the parent of the beneficiary, equally 
manifest. Such a construction, therefore, gives consistency 
to the instrument, and makes its provisions harmonious and 
reasonable. {tis one of the fundamental rules of construction, 
2 Powell 5, “that all the parts of a will are to be construed in 
relation to each other, and so as, if possible, to form one con- 
sistent whole.” Again, p. 6, “nor can the meaning of words 
be varied by extrinsic evidence.” 

In the clause, the words are “in trust, &c.,” and we are 
told, “ that words, in general, are to be taken in their ordinary 
and grammatical sense, unless a clear intention to use them 
in another can be collected; and they are in all cases to re- 
ceive a construction which will give them all effect, rather 
than one that will render some of them inoperative.” 2 Powell 
p. 8. And “where a testator uses technical words, he will be 
presumed to employ them in their legal sense, unless the con- 
text contain a clear indication to the contrary.” 

Here then appears to be a clear devise in trust, as deduced 
from the examination of the will itself, and from the well 
established rules of construction. The case comes clearly 
within the language of Lord Alvanley, when master of the 
rolls, in Malin v. Heighly, 2 Ves. Jun. 333, where he says, 
* 1 will lay down the rule as broad as this,—wherever any 
person gives property, and points out the object, the property, 
and the way in which it shall go, that does create a trust, 
unless he shows clearly, that his desire expressed is to be con- 
trolled by the party, and that he shall have an option to de- 
feat it.” 

The lord chief baron, in Meredith v. Heneage, 2 Cond. 

- Ch. Rep. 275, 1 Simon 542, says, that in the language just 
cited, “he has extracted and stated the result of all the cases 
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before that time, and the subsequent cases have, it seems to 
me, made no alteration.” 

The will contains the phrase “in trust,” which Lord Hard- 
wicke, in the case of Hill v. Bishop of London, deemed so 
material, and to supersede the necessity of raising a trust by 
construction. 1 Atk. 620. 

If the appellant, then, took what he did take in trust; if the 
property thus to be held is clearly described ; if the persons for 
whom he is to take are distinctly marked : the question arises, 
whether, in the events which have happened, William King 
has an estate which enures to his own benefit; or is he to be 
deemed trustee for the heirs at law, the complainants in the 
court below. 

This is not a question as to the construction of the will, for 
the principle is perfectly well settled, “that the construction is 
not to be varied by events subsequent to the execution, 2 
Powell 10; and this principle was fully recognized by this 
court in 3 Peters. 

It is a general principle of law which is involved, what be- 
comes of the trust, when the objects of the creation, from any 
cause, are unable to take. 

To narrow down the question still more, it may be observed, 
that it is an immaterial circumstance, that an express provision 
is made in the will for the heir. This was a point ruled in 
Randall v. Bookey, 2 Vern. 435, and in Starkey v. Brooks, 
1 P. W. 390, 1 Ch. Ca. 196. 

Nor is it at all material, that testator obviously designed to 
exclude the heir from inheriting this property; for, notwith- 
standing such obvious intention, as the court formerly observed, 
“this may be the result of a total failure of all the provisions 
of the will.” If this circumstance were to operate, it woul@ 
effectually shut out the heir, in all cases of the failure of the 
objects for which testator designed to provide, even if the will 
had in terms excluded the heir at all events. Pugh v. Good- 
title, 3 B. P. C. 454. 

If we have succeeded in establishing, as the true and legal 
construction of the clause in which the appellant is named, that 
he took an estate, which, in case of his marriage as prescribed, 
and having issue as anticipated, would have enured exclusively 
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to the benefit of such issue; we have advanced far in arriv- 
ing at a solution of the present question. 

It will be conceded, that there are no words in this will 
which can be understood as indicating any actual intention, on 
the part of the testator, to enlarge the estate originally granted 
to the appellant, in case he did not matry, or leave issue of such 
marriage ; on the contrary, the express language of the will 
is, that the ulterior limitation was not to take effect, in case 
said martiage did not take place. Whatever interest or estate 
the appellant now has, he took at once ; there is no enlarge- 
ment in terms. 

The question then is: admitting that he took as trustee for 
his own issue, in case he should have any, and therefore, as 
no such issue ever came into existence, the estate designed for 
them, never took effect ; and that the ulterior limitation in the 
succeeding clause, in like manner, wholly failed—Do these 
failures enure to the benefit of the devisee or of theheir? Is the 
estate in the hands of the devisee, discharged of the trusts ; or 
the trusts having become extinct, does the beneficial interest 
descend upon the heir, as a part of the estate not disposed of 
by the will ? 

In Vesey v. Jamson, 1 Simon and Stewart 69, 1 Cond. 
Ch. Rep. 36, the vice-chancellor said, the testator has given 
the estate “to the trustees, expressly upon trust; and they 
cannot, therefore, hold it for their own benefit. The neces- 
sary consequence is, that the purposes of the trust, being so 
general and undefined that they cannot be executed by this 
court, they must fail together; and the next of kin become 
entitled to the property.” 

The heir is not to be disinherited without an express devise 
or necessary implication; such implication importing, not 
natural necessity, but so strong a possibility, that an intention 
to the contrary cannot be supposed.” 2 Powell 5. 

It is denied that the law is, that when there is a considera- 
tion, there can be no resulting trust. Cited, 3 Bro. Parl. 
Cases 454. 

Cited also, 1 Simon and Stewart 69; 8 Petersdorff 91; 
1 Hovenden’s Notes on Vesey 364 ; 12 Vesey 415 ; 2 Powell on 
Devises 41, 49, 51; 1 Vesey and Beames, 278. 
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Mr Jones, in reply. 

There might have been a period when a doubt could exist, 
as to the question involved in this case, but that doubt cannot 
now prevail. The principles contended for by the appellant, 
have been settled in the case at law. By that decision, the 
estate is,.under the devise, in the appellant; and it must-re- 
main in him. The testator intended a benefit to him, and he 
has it. To take the enjoyment of the estate from him, and 
make him a mere trustee for those towards whom the whole 
object of the testator was to exclude them from the enjoyment of 
any thing but the specific bequests, would be contrary to his 
manifest purpose. His object was, to select a particular per- 
son to hold the estate, and not as a mere conduit to convey it 
to others. 

If the complainants below could have any estate, it would be 
a legal estate; and this on the ground, that the whole of the 
objects of the will, that of limiting the property to the issue of 
particular persons, have failed. The devise was void or a 
nullity. But this court have decided differently. 

The case is to be considered: 1. As it stood at the testator’s 
death. 2. Whether subsequent events have changed its situ- 
ation. 

It is contended by the appellees, that William King took a 
mere naked trust. 

1. Did he take the estate to this intent only, and answer- 
able over for rents and profits? If this be so, those who now 
claim to be cestuis que trust, had the same interest from the 
beginning ; and that cannot be under the decision of the court, 
that the legal estate vested in him on the death of the testator ; 
and the reasoning of the court, that the whole interest in the 
estate was disposed of by the will. Cited: Powell on Devises: 
189. 

Suppose this had been a condition subsequent, and there 
had been a marriage to a daughter of Elizabeth Mitchell, and 
no issue ; what would have been the condition of the estate? 
Would not William King have held the estate for himself ? 

There is no provision made in the will for the avails of the 
estate ; and if William King took the estate, he had his whole 
life to perform the condition ; he had the avails of the estate 
in the interval given for the performance of the condition, as 
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his own. It is impossible to say at what period this beneficial 
interest closed. 

Why has it been decided that he should take the estate ? 
Why not hold him to the condition? Itis because it is a con- 
dition subsequent and impossible, and the will is to be con- 
strued as if it had no conditional clauses in it. 2 Peere Wil- 
liams 628; Com. Dig., Condition D. p. 4; 1 Cowp. 469; 
1 Atk. 618. 

It is important that the court should consider the legal con- 
sequences to be attached to one or other view of this bill; and 
the court will therefore decide where the equity jurisdiction 
begins, and the law jurisdiction ends. 

It is argued that the use of the term “ trust” gives the ap- 
pellees all the rights which equity will give to a cestui que 
use. But these are only certain trust estates which, in courts 
of chancery, are treated as estates held in trust for the use of 
others. 1 Preston on Estates 142 to 190; Fearne on Conting. 
Rem. 158, 159. 

As to jurisdiction in cases where courts of equity attempt to 
distinguish estates held in trust from absolute estates: cited, 
1 Mad. Ch. 448, 450. 

Looking at the form of the devise, taking the principles of 
law as settled in the case, can it be said that there is an out- 
standing cestui que trust, who is to have the whole of the 
beneficial interest in the estate of the testator, and that Wil- 
liam King is but a bare trustee? There is no occasion to 
create a trust for such a purpose. The appellees might hold 
the property as an executory devise, or a springing use. The 
court of law having given judgment in favour of the devisee 
against the heirs at law, is equivalent to saying, no use 
resulted tohim. It would be impossible that it could be other- 
wise. 

At the date of the will, William King was but two and a 
half years old; at the period of the testator’s death he was 
but five years old. Could it, by any possibility, have been in- 
tended to make him a trustee ? 

The contingency of the estate vesting, being made to depend 
on the marriage of William King, and not on his having issue, 
it is shown, beyond all doubt, that the marriage was a personal 
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obligation ; that a personal benefit was intended to him should 
he perform the marriage. 

The true construction of the will is, that the estate is given 
to William King beneficially ; and, on the birth of a son, or 
his marriage according to the will, he should hold it for such 
son. If no son, as if no marriage, then the estate is in him. 
It was a beneficial estate to him, and an executory devise over 
to a son of the marriage. He has the estate under the first 
part of the devise, and the second has not occurred. This is 
a construction according to the spirit and purpose of the will. 
It gives to the infant devisee his full benefit of the estate until 
marriage and issue; and thus provided for one who was the 
object of the testator’s bounty. 

As to the consequences of a lapsed legacy, cited: 1 Peere 
Williams 277 ; 1 Bro. Ch. Cases 61; 4 Vesey 802; 12 Vesey 
415; 1 Vesey and Beames 276; 16 East 283; S. C. at law, 
1 Simon and Stewart 69. 

A heres factus is entitled to the same benefit as a heres 
natus. Prec. in Chan. 2; 2 Vernon 120,8. C.; 2 Powell on 
Devises 667, 668, 669 ; 2 Atk. 439, note. 

It is contended, upon authority, and upon general principles, 
independent of the specific intent apparent in this will to ex- 
clude the heirs at law, that every benefit resulting from the 
failure or lapse of any charge upon the estate, or of any con- 
dition, or of any conditional limitation (such failure of condi- 
ticn not going to defeat the estate itself), results to the heres 
factus of the estate, not to the heres natus; and that either 
the value or the quality of the estate in his hands, thus en- 
hanced by its exoneration from any such charge or condition 
or limitation, is so enhanced for him and as his estate, just as 
if he were heres natus: a principle so much the stronger in 
its application to this case, as he is heres factus of the whole, 
not merely of a part of the real estate. 

When it is once ascertained that the devisee is the person in- 
tended to be benefited, he is to have all the benefits of contin- 
gencies, and to have all the benefits which arose from relieving 
the estate devised from all charges, &c. 3 Madd. Rep. 458. 

Upon the effect of conditions becoming impossible, cited : 
2 Powell on Devises 251, 255, 263; 1 Preston on Estates 476; 
1 Peere Williams 626 ; 1 Bro. Chan. Cases 528. 
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Mr Justice Story delivered the opinion of the Court. 

This is an appeal from a decree of the district court of the 
United States for the western district of Virginia, in a case, 
where the appellant was the original defendant, and the 
appellees the original plaintiffs in equity. 

The bill was brought by the plaintiffs, as heirs at law of 
William King deceased, to obtain a perpetual injunction of a 
judgment at law, upon an ejectment, in which a recovery was 
had by the appellant, of certain parcels of land, which he 
claimed as devisee under the will of the said William King, 
deceased. ‘The case in which the recovery was had, came 
before this court upon a special statement of facts, agreed by 
the parties, at January term 1830, and will be found reported 
in the third volume of Peters’ Reports, p. 346. In that case, 
all the material facts applicable to this case are set forth, and, 
therefore, we content ourselves with a reference to it: and 
the real question for decision in the present suit is; whether, 
under the will stated in that case, the present appellant took 
a beneficial estate in fee in the premises; or an estate in trust 
only, which trust, in the events which have happened, has 
been frustrated, and there now remains a resulting trust for 
the heirs at law of the testator. The bill asserts, that the 
estate was a mere estate upon a trust, which has failed; and 
that there is a resulting trust for the heirs at law; that they 
are consequently entitled to the injunction prayed for; and 
to other relief, as prayed in the bill. The decree was in 
favour of this construction of the will, and proceeded to grant 
the injunction, and to decree a partition accordingly. 

The main clause of the will, upon which the question arises, 
is in the following words: “In case of having no children, I 
then leave and bequeath all my real estate, at the death of 
my wife, to William King, (the appellant) son of brother 
James King, on condition of his marrying a daughter of Wil- 
liam Trigg and my niece Rachel his wife, lately Rachel Fin- 
lay, in trust for the eldest son or issue of said marriage ; and 
in case such marriage should not take place, I leave and be- 
queath said estate to any child, giving preference to age, of 
said William and Rachel Trigg, that will marry a child of my 
brother James King’s, or of sister Elizabeth’s, wife of John 
Mitchell, and to their issue.” Upon the construction of the 
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terms of this clause, it has been already decided by this court 
in 3 Peters 346, that William King, the devisee, took the 
estate upon a condition subsequent, and that it vested in him, 
(so far as not otherwise expressly disposed of by the will) 
immediately upon the death of the testator. William Trigg 
having died without ever having had any daughter born of 
his wife Rachel, the condition became impossible. All the 
children of William Trigg and Rachel his wife, and of James 
King and Elizabeth Mitchell, are married to other persons ; 
and there has been no marriage between any of them, by 
which the devise over, upon the default of marriage of William 
King (the devisee) with a daughter of the Triggs, could take 
effect. So that the question, what estate William King took 
under the devise, whether a beneficial estate co-extensive 
with the fee, or in trust, necessarily arises; for no rule of law 
is better settled, than that where lands are devised in trust for 
objects incapable of taking, there is a resulting trust for the 
heirs at law. The only difficulty is in the application of the 
will to particular cases; and to ascertain, whether (as Lord 
Eldon expressed it in King v. Denison, 1 Ves. and B. 260, 
272) the devisée takes subject to a particular trust, or whether 
he takes it for a particular trust. 

In consulting the language of this clause, it is difficult to 
perceive any clear intention that William King is to take, 
under any circumstances, a beneficial interest in fee. He is 
no where alluded to in the will as the primary object of the 
testator’s bounty, or as, in any peculiar sense, a favoured 
devisee. The object of the testator seems to have been, to 
keep his great estate together, and to pass the inheritance to 
some one, who should unite in himself the blood of his own 
family and that of his wife, and thus become the common 
representative of both. He does not seem to have contem- 
plated any improbability, much less any impossibility in such 
an event, and therefore he has made no provision for the 
failure of offspring from such a union. Now, looking to the 
the state of the families at the time when the will was made, 
is there any thing unnatural in his expectations, or extraordi- 
nary in his omission to provide for events apparently so remote 
and speculative. We must construe the will, then, according 
to its terms, and to events within the contemplation of the tes- 
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tator; and not interpose limitations by conjecture, which he 
might hive interposed, if he could have foreseen, what is now 
certain, the failure of the first objects of his bounty. He gives 
to William King all his real estate, on condition of his marry- 
ing a daughter of William Trigg and his niece Rachel Trigg. 
And if the language had stopped here, there could be no doubt, 
that a beneficial interest in fee could have been perfected in 
him, upon bis compliance with the condition, or upon its be- 
coming impossible. But the implication of such beneficial es- 
tate, is repelled by the succeeding words. It is devised to him, 
not absolutely, upon fulfilment of the condition, but “in trust 
for the eldest son or issue of said marriage.” It is manifest, 
then, that the estate was not contemplated to vest in William 
King beneficially; for a trust coextensive with the fee, is given 
to his issue. And it is (as was reroarked by the chief justice 
in delivering the opinion of the court in the former case, in 
3 Peters 346) quite consistent with the general intention of 
the testator, and his mode of thinking, as manifested in his 
will, to suppose an intention, that in the mean time the profits 
should accumulate for the benefit of the issue, for whom the 
estate was designed. It is as clear, that in the event that the 
marriage should not take effect, the beneficial estate was not 
intended to, remain with William King. The will goes on 
to provide for that contingency, and declares, that in case such 
marriage shall not take effect, the estate shall go to any child, 
giving preference to age, of William and Rachel Trigg, that 
will marry a child of his brother James or his sister Elizabeth. 
So that, in the only alternative event contemplated by him, 
he strips the devisee of the beneficial estate in favour of another 
branch of the families, uniting the blood of both by an inter- 
marriage. It is no objection, that this devise over may be too 
remote to be valid in point of law. Upon that we give no 
opinion. It is sufficient for us, that no such objection was 
contemplated by the testator; and, so far as his intention is 
expressed, it is coupled with a beneficial interest for others, 
excluding that of William King. To create such interest in 
the latter, we must supply an intention, and not construe the 
language of the testator. We must conjecture what he would 
have done, and not merely decide what he has done. 

It is said, that William King was a favourite nephew; and 
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therefore, an intention to vest a beneficial estate in him, ought 
to be implied. But, how does that appear in a form so im- 
posing, as to justify such a conclusion? There is, it is true, 
no legacy given to him by the will; and therefore, it is sug- 
gested, that it could not have been the intention of the testator 
to clothe him with a barren trust. But a man—to whose 
issue, in events within the immediate contemplation of the 
testator, a splendid fortune was to pass, and in whom, in the 
mean time, the estate was to vest for the benefit of those who 
must necessarily-be most near, as well as most dear to him, 
the objects of all his affections and all his anxieties—could 
hardly be deemed without some adequate equivalent for his 
labours in a trust which was to centre in him for the benefit 
of his offspring. And if no marriage should take place, which 
could bring such issue into existence, the subsequent devise 
over demonstrates, that William King was not even then first 
in the thoughts of the testator; but the future offspring of his 
relations, doubly connected by the blood of both families. 
They were second in preference only to the issue of William 
King by a Trigg, and certainly not to King himself. It has 
been asked, what would have been the result, if King had 
married a Trigg, and had had no issue by her? The answer 
is, that the will does not look to such an event; and as the 
estate was not beneficially to vest in King in the case of a 
martiage and issue, it is quite too much to infer, that in all 
other events, the beneficial estate was to vest in him, simply 
because it is not declared to be in another. But it would be 
sufficient to say, that no such marriage did take effect; and 
upon the non occurrence of that contingency, the estate was 
to pass over to other persons, by the-very terms of the will; 
thus repelling the notion that King was to take a beneficial 
estate where there was neither marriage nor issue. 

The argument on the part of the appellant is, that the im- 
mediate devise was a beneficial estate in fee to William King, 
with an executory devise over to the issue of his marriage with 
a Trigg, if there should be any; and as that event has not 
happened, the prior estate to him has never been divested. 
But we do not think that this is the natural reading of the 
words; and the construction is repelled by the devise over on 
the failure of that marriage. In order to arrive at such a con- 
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clusion, we should be obliged to add words not found in the 
will, nor implied in the context. William King is to take a 
fee in trust for the issue; and the trust is engrafted upon his 
estate, and is no where said in a given event to displace or 
supersede it. It is not a devise to him for his own use in fee, 
until he shall have issue, and then his use to cease, and a 
trust to arise for such issue. 

It is also insisted, that the words “in trust,” used in the de- 
vise, ought not to be considered as creating a mere fiduciary 
estate for the issue, (if any) but as a legal use, to spring up 
by way of executory devise; and that if, by reason of the fail- 
ure of such use, there is a resulting estate to the heirs at law, 
it is a legal use, for which their remedy is at law, and nota 
fiduciary estate for them, for which the present remedy lies 
in equity. There is no doubt, that the words “in trust,” in 
a will, may be construed to create a use, if the intention of 
the testator or the nature of the devise requires it. But the 
ordinary sense of the term is descriptive of a fiduciary estate or 
technical trust; and this sense ought to be retained, until the 
other sense is clearly established to be that intended by the 
testator. Now, we think, that in the present case, there are 
strong reasons for construing the words to be a technical trust. 
The devise looked to the issue of a person not then in being ; 
and of course, if such issue should come in esse, a long minor- 
ity must follow. During this period, it was an object with the 
testator to uphold the estate in the father for the benefit of his 
issue ; and this could be better accomplished by him, as a trus- 
tee, than asa mere guardian. — If the estate to the issue were a 
use, it would vest the legal estate in them, as soon as they 
came in esse ; and if the first born children should be daugh-’ 
ters, it would vest in them, subject to being divested by the 
subsequent birth of a son. A trust estate would far better 
provide for first contingencies than a legal estate. There is 
then no reason for deflecting the words from their ordinary 
meaning. - 

In cases of this sort, little aid can be gathered from the 
authorities; as there rarely are such coincidences in the lan- 
guage of wills and the circumstances of the cases, as to lead 
unequivocally to the same conclusion. We have examined 
the authorities, however, and they do not seem to us in any 
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degree to interfere with the opinion which we entertain on 
the present devise. Indeed, some of the cases strengthen 
the reasoning on which we rely. But a critical examination 
of them would occupy too much time. Our opinion then is, 
that the estate given to William King of the devise in question, 
is not a beneficial estate in fee, but an estate in trust for his 
issue; and that the trust having failed, there remains a result- 
ing trust to the heirs at law of the testator, if the devise over 
does not take effect. 

The devise over has not as yet taken effect. There is no 
person who now answers the description contemplated in that 
devise. No child of the Triggs has as yet married a child of 
James King or of Elizabeth Mitchell ; and in the present state 
of things, such a marriage is impossible. Whether the con- 
tingency on which this devise over was to take effect, was or 
was not originally too remote to be good in point of law, be- 
cause a marriage might take place between a child of the 
Triggs then unborn, and a child of James King or Elizabeth 
Mitchell, at a period more remote than twenty-one years after 
their respective births, and yet fall within the terms of the devise, 
is a question upon which (as we have already said) the court 
will express no opinion. It does, however, create some em- 
barrassment in the case. And the question is, whether, until 
such event as the contemplated marriage shall happen, the 
heirs are not entitled to the relief they seek, as a resulting 
trust, which is at present vested in them, and which can only. 
be displaced (if at all) by the actual occurrence of a marriage, 
which shall take place upon a future contingency. We think 
that they are entitled to the relief, leaving the case open for 
the rights of any person, who may hereafter rightfully claim 
title against them under the devise over. 

. The decree of the district court is therefore affirmed with 
costs, and the cause is remanded for further proceedings. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States, for the 
western district of Virginia, and was argued by counsel; on 
consideration whereof, it is ordered, adjudged and decreed, by 


this court, that the decree of the said district court in this 
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cause be, and the same is hereby affirmed with costs. And 
it is further ordered and decreed by this court, that this cause 
be, and the same is hereby remanded to the said district court, 
with directions that further proceedings be had therein, accord- 
ing to law and justice, and in conformity to the opinion of 
this court. 
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Revsen WITHERS, APPELLANT V. JoHN WITHERS, APPELLEE. 


Partnership. Construction of articles of co-partnership, as they related to the 
expenses of the co-partners. 


ON appeal from the circuit court of the United States for the 
county of Alexandria in the District of Columbia. 

The case, as stated in the opinion of the court, was as fol- 
lows : ‘ 

This case comes up on appeal from the circuit court of the 
United States for the county of Alexandria, in the district of 
Columbia. 

The bill filed by the appellee in the court below, alleges, 
that, on or about the 7th of March 1815, the parties to this suit 
entered into co-partnership, as merchants in trade, in the 
town of Alexandria, under the firm and style of J. and R. 
Withers. That the complainant, John Withers, was to fur- 
nish to the firm fifteen thousand dollars, and to receive three- 
fourths of the profits of the business; and the defendant, 
Reuben Withers, was to furnish five thousand dollars, and 
receive one fourth of the profits; and in case of loss, it was to 
be borne in the same proportion, and that each party was to 
pay his own individual expenses. That the business was 
continued, upon the same terms and conditions, in all respects 
(the name and style of the firm having been changed to that 
of John Withers & Co.), until the 13th of December 1819, 
when it was dissolved by mutual consent, and upon certain 
terms, which need not be here stated. The bill then alleges 
that the complainant, never having received a satisfactory ac- 
count of the disbursements and transactions of the defendant 
whilst in New York, as a member of the firm, they were ex- 
cepted out of the settlement of the partnership concerns, and 
the defendant agreed to render a true, full and just account of 
all his purchases and transactions in New York, as a member 
of the said firm, and that he should be exclusively liable for all 
debts and engagements which he might have contracted or 
made in the name of said firm, and for which they had not 
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received full benefit. And the bill charges that the defendant 
had failed and neglected to render such account, and prays 
that an account may be taken of such disbursements, dealings 
and transactions; and that the defendant may be decreed to 
pay over to the complainant what, if any thing, upon the taking 
of such account, may be found due to him. 

The defendant, in his answer, admits the partnership was 
entered into upon the terms and conditions stated in the bill, 
and avers that he regularly transmitted to the house at Alex- 
andria invoices of all goods purchased in New York, and that 
the same were entered on the books of the firm, which are in 
the possession or under the control of the complainant. The 
defendant admits that it was stipulated in the articles of co- 
partnership that each party was to pay his own individual 
expenses, which, as he alleges, was meant and intended to 
apply when the parties were at home, and not travelling on 
the business of the firm. And he expressly avers that all the 
funds put into his hands were well and faithfully applied to 
the objects for which they were remitted and received. The 
defendant also admits, that upon the dissolution of the part- 
nership, he did agree to render a full, true and just account of 
all his purchases and transactions in New York, as a member 
of and on account of said firm, and to be liable for all debts 
and engagements which he may have entered into (if any) 
on account of said firm, and for which the said firm may not 
have received full benefit and advantage. And avers that he 
has fully complied with his engagement to render such ac- 
count, and submitted the same for examination ; and that the 
account, when examined and corrected, was balanced, as he 
thinks, on the books of the company, which are in the pos- 
session or under the control of the complainant. And that 
there is no debt due in the city of New York or elsewhere 
from the said firm, contracted by him, the defendant ; but that 
every such debt, contract or engagement, so far as he knows 
or believes, has been paid off, satisfied and discharged. 

The cause afterwards being set down for hearing, was, on 
motion of the complainant, referred to a commissioner, to state 
and settle the partnership accounts between the parties. 

Upon the coming in of the report of the commissioner, sundry 
exceptions were taken, and argued by counsel; all of which 
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were overruled by the court except one, which related to the 
defendant’s charge for his expenses in New York, amounting 
to one thousand seven hundred and fifty-six dollais. The 
exception to this charge was allowed, and the cause referred 
back to the commissioner, with directions to allow the defend- 
ant his reasonable travelling expenses to and from New York, 
and the necessary difference between the expense of living at 
New York and at Alexandria. 


The case was argued by Mr Neal, for the appellant; and 
by Mr Key, for the appellee. 


Mr Neal claimed to reverse the decree of the circuit court, 
because the expenses of the appellant in New York, while en- 
gaged in the business of the firm, had not. been allowed. 
On this point he cited, 16 Johns. Rep. 15; 1 Atk. 7,8; 3 
Atk. 176; Domat. Civil Law 155, 158, 159, art. 9, 11, 12; 
1 Swanston’s Rep. 465; 1 Peters 383. 

The expenses were clearly chargeable to the firm, but if 
they were not, there was a subsequent ratification of the 
charge. Cited, 9 Cranch 155, 160; 7 Cranch 92; 2 Hen. 
and Munf. 544; 4 Hen. and Munf. 273. 

The bill and answer did not put these expenses in issue, and 
will not warrant the decree. Cited: 4 Munf. 273; 6 Johns. 
Cases in Err. 559; 7 Peters 130; Harrison’s Chancery 299. 


Mr Key, contra : 

The bill is for an account by one partner against another. 
The agreement set out in the answer is the only evidence of 
it. He contended that the agreement.gave no claim to the 
expenses. The appellant would have been subject to expenses 
had he remained in Alexandria, which would not have been 
a charge to the firm ; those incurred in New York should be 
on the same footing. 


Mr Justice THompson delivered the opinion of the Court. 

The question in relation to the expenses of the appellants 
in New York being the only one now in controversy between 
the parties, it is unnecessary to notice the proceedings in any 
other respect. 
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The rule laid down by the court in their direction to the 
commissioner, we think was entirely correct. The articles of 
copartnership are not in thé record. But the allegation in the 
bill, and the admission in the answer, touching the agreement 
between the parties in relation to their expenses, do not mate- 
rially differ. The bill alleges that each party was to pay his 
own individual expenses. The answer to this allegation is, 
that although it was stipulated in the articles of copartnership 
that each party was to pay his own individual expenses, yet the 
same was meant and intended to apply when the parties wete 
at home, and not travelling on the business of the concern. 
This was substantially the construction adopted by the court 
below, and which we think is the fair and reasonable interpre- 
tation of the argument, even standing alone upon the com- 
plainant’s own statement. It was manifestly intended to apply 
to private or family expenses, not connected with the business 
of the partnership. But it would be an unjust and forced con- 
struction of the stipulation, to extend it to extra expenses 
incurred when abroad on the business of the partnership. The 
stipulation in the memorandum of the 13th of December 1819, 
upon the dissolution of the partnership, does not embrace this 
item of expenses. The defendant, Reuben Withers, covenants 
to render a full, true, and just account to the firm, of all his 
purchases and transactions in New York, as a member of, or 
for and on account of the said firm; and to be liable for all 
debts or engagements which he may have entered into, (if any) 
on account of said house, and for which the said firm may not 
have received full benefit and advantage. The disbursements 
of the defendant for his personal expenses cannot, with any 
propriety, be considered a debt or engagement, within the 
meaning of this stipulation. It was obviously intended to 
protect the complainant from all liability for any outstanding 
claims for goods purchased in New York, and for which the 
firm had not received the full benefit and advantage. 

The cause was afterwards referred back to the commissioner, 
to reform his report touching these expenses, according to the 
tule laid down by the court, viz. to allow the defendant his 
reasonable travelling expenses to and from New York, and the 
necessary difference between the expense of living at New 
York and at Alexandria. Upon the coming in of the commiss- 
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ioner’s report, an exception was filed, but overruled by the 
court, and a final decree entered against the defendant. 

The exception taken to the report was in these words : 

“The defendant excepts to this report, because it is contrary 
to evidence, and for other reasons, to be stated more particu- 
larly at the hearing.” 

The record only states generally that the exception was over-, 
ruled. This does not warrant the conclusion that it was over- 
ruled for defect, or insufficieney in point of form. For if this 
had been the ground of ‘objection, it might have been, and 
doubtless would have been amended. The latter branch of 
the exception may be objectionable. But the exception that 
the report was contrary to evidence, is good in point of form ; 
and we must presume that the court overruled it upon the 
merits, or, in other words, decided that the report was not con- 
trary to the evidence ; and in this we think the court erred. 

The commissioner, in his first report, had allowed the defend- 
ant, for his expenses in New York, one thousand seven hun- 
dred and fifty-six dollars, because the charges were entered in 
the books of the company, of which entries all the parties were 
considered by him as having full knowledge. This undoubt- 
edly is the prima facie presumption; and if the complainant 
knew of the entries, and made no objection, his assent to 
their allowance would fairly be presumed. But the evidence 
in the cause is sufficient to rebut this presumption. John 
Washington, who was a clerk employed by the firm, swears 
that he was intimately acquainted with the concerns of the 
co-partnership, and with their mode of transacting business, 
That John Withers attended mostly to what is called the out 
door business, and did not attend to the books of the firm. 
That he has good reason to believe, and does verily believe, 
that he was entirely ignorant of the state of the books between 
himself and co-partner. That he never attended to or exam- 
ined the books. That on his showing him an entry of nine 
hundred dollars, on account of those expenses, he said they 
were incorrect, and contrary to their agreement: and before the . 
dissolution of the partnership, he objected to all the defend- 
ant’s charges for expenses. This, as far as negative evidence 
can go, shows that the complainant was ignorant of the entries 
in the books, and ought not td be concluded by them. 
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The commissioner, in his last report, has estimated the 
defendant’s expenses in New York at one dollar per day ; 
whereas the positive proof, by the testimony of Gordon Miller, 
is, not only that the customary charge for board at the house 
where the defendant boarded was ten dollars and eighty-seven 
cents per week, but that the defendant actually paid that sum, 
exclusive of extra fire at fifty cents per day. But there is no 
evidence showing the time he had an extra fire, or what he 
paid therefor. The report, therefore, cannot be said to be 
against evidence as to this item. » But with respect to the 
allowance for board, the report is clearly against the evidence. 

The decree of the court below must accordingly be reversed, 
and the cause sent back, with directions to reform the report 
of the commissioner, so as to allow the defendant at the rate 
of ten dollars and eighty-seven cents a week for his expenses 
in New York, instead of one dollar per day. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the Dis- 
trict of Columbia, holden in and for the county of Alexandria, 
and was argued by counsel ; on consideration whereof, it is 
considered, ordered and decreed by this court, that the decree 
of the said circuit court in this cause be, and the same is hereby 
reversed, and that this cause be, and the same is hereby re- 
manded to the said circuit court, with directions to the said 
court to reform the report of the commissioner, so as to allow 
the defendant at the rate of ten dollars and eighty-seven cents 
per week for his expenses in New York, instead of one dollar 
per day. 
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Tue Bank or THE UNITED STATES, PLAINTIFF IN ERROR V. 
ANDREW DoNNALLY, DEFENDANT IN ERROR. 


Action of debt brought by the Bank of the United States upon a promissory 
note made in the state of Kentucky, dated the 25th of June 1822, whereby, 
sixty days after date, Campbell, Vaught & Co. as principals, and David 
Campbell, Steeles, and Donnally the defendant, as sureties, promised to pay, 
jointly and severally, to the order of the president, directors and company 
of the Bank of the United States, twelve thousand eight hundred and 
seventy-seven dollars, negotiable and payable at the office of discount and 
deposit of the said bank at Louisville, Kentucky, value received, with 
interest thereon, at the rate of six per centum per annum thereafter, if 
not paid at maturity. The declaration contamed five counts. The fourth 
count stated, that the principal and sureties ‘“‘ made their other note in 
writing,” &c., and thereby promised, &c. (following the language of 
the note), and then proceeded to aver “that the said note in writing, 
so as aforesaid made, at, &c., was, and is a writing without seal, stipula- 
ting for the payment of money; and that the same, by the law of Ken- 
tucky, entitled an act, &c. (reciting the title and annexing the enacting 
clause), is placed upon the same footing with sealed writings, contain- 
ing the same stipulations, receiving the same consideration in all courts 
of justice, and, to all intents and purposes, having the same force and 
effect as a writing under seal ;”” and then concluded with the usual] assign- 
ment of the breach, by non-payment of the note. The fifth count differed 
from the fourth principally in alleging, ‘‘ that the principals and sureties 
by their certain writing obligatory, duly executed by them without a seal, 
bearing date, &c., and here shown to the court, did promise, &c.;” and 
contained a like averment with the fourth, of the force and effect of such 
an instrument by the laws of Kentucky. The defendant demurred gene- 
rally to the fourth and fifth counts; and the district court sustained the 
demurrers. . 

By the court: We are of opinion that the fourth and fifth counts are, upon 
general demurrer, good; and that the judgment of the court below, as to 
them, was erroneous. They set out a good and sufficient cause of action, 
in due form of law ; and the averment that the contract was made in Ken- 
tucky, and that, by the laws of that state, it has the force and effect of a 
sealed instrument, does not vitiate the general structure of those counts, 
founding a right of action on the note set forth thereon. At most, they 
are surplusage ; and if they do not add to, they do not impair the legal lia- 
bility of the defendant, as asserted in the other parts of those counts. 

According to the laws of Virginia, the defendant had a right to plead as many 
several matters, whether of law or fact, as he should deem necessary for his 
defence, and he pled “ nil debet’’ to the three first counts of the declara- 
tion, on which issue was joined. The defendant also pleaded the statutes 
of limitation of Virginia to the other counts. The court held the plea of the 
statute of limitations a good bar to all the counts, and gave judgment in favour 
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of the defendant. The statute of limitations of Virginia, provides that all 
actions of debt, grounded upon any lending or contract, without specialty, 
shall be commenced and sued within five years, next after the cause of such 
action or such suit, and not after. The act of Kentucky of the 4th of Feb- 
ruary 1812, provides, ‘‘ that all writings hereafter executed without a seal 
or seals, stipulating for the payment of money or property, or for the per- 
formance of any act, duty or duties, shall be placed upon the same footing 
with sealed writings, containing the like stipulations, receiving the same 
consideration in all courts of justice, and to all intents and purposes having 
the same force and effect, and upon which the same species of action may 
be founded, as if sealed.” 

Held, that the statute of limitations of Virginia, precluded the plaintiff's re- 
covery in the court where the action was instituted ; the statute pleaded, 
the statute of Kentucky, not being available in Virginia. 

As the contract, upon which the original suit was brought, was made in Ken- 
tucky, and is sought to be enforced in the state of Virginia, the decision of 
the case in favour of the defendant, upon the plea of the statute of limita- 
tions, will operate as a bar to a subsequent suit in the same state ; but not 
necessarily as an extinguishment of the contract elsewhere, and especially 
in Kentucky. 

The general principle adopted by civilized nations is, that the nature, validity 
and interpretation of contracts, are to be governed by the laws of the country 
where the contracts are made, or are to be performed. But the remedies 
are to be governed by the laws of the country where the suit is brought; 
or, as it is compendiously expressed, by the lex fori. No one will pretend, 
that because an action of covenant will lie in Kentucky, on an unsealed 
contract made in that state, therefore, a like action will lie in another state, 
where covenant can be brought only on a contract under seal. 

It isan appropriate part of the remedy which every state prescribes to its own 
tribunals, in the same manner in which it prescribes the times within which 
all suits must be brought. The nature, validity and interpretation of the 
contract, may be admitted to be the same in other states; but the mode by 
which the remedy is to be pursued, and the time within which it is to be 
brought, may essentially differ. The remedy, in Virginia, must be sought 
within the time, and in the mode, and according to the descriptive characters 
of the instrument, known to the laws of Virginia ; and not by the descrip- 
tion and characters of it, presented in another state. 

An instrument may be negotiable in one state, which yet may be incapable 
of negotiability by the laws of another state; and the remedy must be in 
the courts of the latter on such instrument, according to its own laws. 


IN error to the district court of the United States for the west- 
ern district of Virginia. 

The plaintiffs in error instituted an action of debt in the dis- 
trict court of the western district of Virginia, to November 
term 1829, against the defendant, he being the only party to 
the instrument sued upon, who was found within the jurisdic- 
tion of the court. 
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The declaration contained five counts upon the following 
note executed by the defendant and several others : 

June 26th, 1832. $12,877. Sixty days after date, we, 
Campbell, Vaught & Co., as principals, and David Campbell, 
and Steele, Donnally & Steeles, as sureties, do promise to 
pay, jointly and severally, to the order of the president, direc- 
tors, and company of the Bank of the United States, without 
defalcation, twelve thousand eight hundred and seventy-seven 
dollars, negotiable and payable at the office of discount and 
deposit of the said bank, at Louisville, Kentucky, value re- 
ceived, with interest thereon at the rate of six per centum per 
annum thereafter, if not paid at maturity. 

CampsELL, Vauent & Co. 
Davin CAMPBELL. 
STEELE, Donnatiy & STEELEs. 

The first, second and third counts in the declaration set out 
the note as a simple contract debt, to which the defendant 
pleaded “ nil debet,” and the statute of limitations of Virginia ; 
and the plaintiff filed replications, to which the defendant de- 
murred. Judgment in favour of the defendant was entered 
by the court on these three counts. 

The third and fourth counts were as follows: 

** And whereas also the said Andrew Donnally-and Richard 
Steele, William Steele, Robert .M. Steele, and Adam Steele, 
partners trading under the firm of Steele, Donnally & Steeles, 
heretofore, to wit, on the 26th day of June 1822, and in the 
life time of said Adam Steele, Robert Steele, and William 
Steele, since deceased, at Louisville, in the state of Kentucky, 
to wit, at the district aforesaid, with one David Campbell, and 
the firm of Campbell, Vaught & Co., made their other note in 
writing; which said note, signed by the said firm of Steele, 
Donnally & Steeles, and dated the day and year aforesaid, is 
to the court here shown, and thereby promised jointly and se- 
verally, the said Campbell, Vaught & Co. as principals, and 
the said David Campbell and the said Steele, Donnally & 
Steeles, as sureties, sixty days after the date thereof, to pay to 
the order of the president, directors, and company of the Bank of 
the United States, without defalcation, the sum of twelve thou- 
sand eight hundred and seventy-seven dollars, negotiable and 
payable at the office of discount and deposit of said bank at 
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Louisville, Kentucky, value received, with interest thereon at 
the rate of six per centum per annum thereafter, if not paid at 
maturity. And plaintiffs aver that said note in writing, so as 
aforesaid made at Louisville in the state of Kentucky, and pay- 
able at said place, was and is a writing without seal, stipulating 
for the payment of money ; and that the same, by the law of 
Kentucky, entitled “an act to amend the law of proceedings 
in civil cases, approved February 4th 1812,” (an extract from 
which said law, duly authenticated under the seal of the said 
state of Kentucky, and duly certified, is to the court here 
shown) is placed upon the same footing with sealed writings 
containing the like stipulations, receiving the same considera- 
tion in all courts of justice, and-to all intents and purposes 
having the same force and effect as a writing under seal. 
And although said sum of money, in said last mentioned note 
specified, has long been due and payable, according to the 
terms of said note, yet the said Andrew Donnally, Richard 
Steele, Robert M. Steele, Adam Steele, and William Steele, in 
the life time of said Robert M., Adam, and William Steele, 
and the said Donnally and Richard Steele, since the death of 
said Robert M., William, and Adam Steele, have not, nor 
has either of them, nor has the said David Campbell, or the 
said firm of Campbell, Vaught & Co., or either of them, paid 
unto said plaintiffs said last mentioned sum of twelve thousand 
eight hundred and seventy-seven dollars, or any part thereof, 
but to pay the same, or any part thereof, to said plaintiff, the 
said firm of Steele, Donnally & Steeles in the life of the said 
deceased partners, and the said David Campbell, and Camp- 
bell, Vaught & Co, refused, and the said defendant and Rich- 
ard Steele, surviving partners of the late firm of Steele, Don- 
nally & Steeles, still refuse. By reason whereof an action 
hath accrued to said plaintiffs to demand and have of and from 
said defendant said last mentioned sum of twelve thousand 
eight hundred and seventy-seven dollars, other parcel of said 
sum of money above demanded. 

* And for that whereas afterwards, to wit, on the 26th day 
of June in the year 1822, at Louisville, in the state of Ken- 
tucky,to wit, at Clarksburg, in this district, the aforesaid Camp- 
bell, Vaught & Co. as principals, and the aforesaid David 
Campbell and Richard Steele, Andrew Donnally, Adam Steele, 
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Robert M. Steele, and William Steele, as securities, the said 
Richard, Andrew, Adam, Robeit, and William, acting under 
the firm and style of Steele, Donnally & Steeles, by their certain 
writing obligatory, duly executed by them, without a seal, 
bearing date the same day, and here shown to the court, did 
promise and bind themselves, jointly and severally, to pay the 
plaintiffs, without defalcation, another sum of twelve thou- 
sand eight hundred and seventy-seven dollars, negotiable and 
payable at the office of discount and deposit of the said plain- 
tiffs, at the aforesaid town of Louisville, in Kentucky, with in- 
terest thereon at the rate of six per centum per annum there- 
after, if not paid at maturity. And the said plaintiffs in fact 
say that, though the said last mentioned sum of money, when 
due and payable according to the tenor and effect of said writ- 
ing, to wit, on the 28th day of August 1822, at the office of 
discount and deposite aforesaid, was duly demanded, the same 
was not paid by the said Campbell, Vaught & Co., David 
Campbell, and Steele, Donnally & Steeles, or by any or either 
of them, nor have the said Campbell, Vaught & Co., David 
Campbell, and Steele, Donnally & Steeles, or any or either 
of them, at any time paid the same, or any part thereof, but 
the same to pay, they, and each of them, though often re- 
quested, have altogether failed, and refused, and still do refuse ; 
and the said plaintiffs further in fact say that the said writing 
was duly made and payable at the aforesaid town of Louisville, 
a place within the commonwealth of Kentucky, and subject 
to laws thereof; and that the same writing, executed without a 
seal, was, at the time of its execution, and ever has been, and 
is now, by the laws of the said commonwealth of Kentucky, then 
and still in force, upon the same footing with a sealed instru- 
ment containing like stipulations, entitled to the same consi- 
deration in all courts of justice, and having, to all intents and 
purposes, the same force and effect as it would if sealed. By 
reason thereof, the plaintiffs are entitled to demand and recover 
of the said Andrew Donnally, one of the said obligors in the 
said writing, the aforesaid sum of twelve thousand eight hun- 
dred and seventy-seven dollars, with interest as aforesaid, other 
parcel of the debt above demanded.” 

To the fourth and fifth counts demurrers were filed by the 
defendant, and there was a joinder in demurrer. The district 
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court gave judgment in favour of the demurrers. The de- 
fendant also pleaded to these counts “nil debet” and the 
statute of limitations of Virginia. The plaintiffs demurred to 
the plea of the statute of limitations of Virginia, and to the 
plea of nil debet on the fourth count, and joined issue on the 
plea of nil debet. 

The statute of limitations of Kentucky, referred to in the 
fourth and fifth counts, was passed February 4, 1812, and is 
as follows : 

** An act to amend the law of proceedings in civil cases. 
Approved, Feb. 4, 1812. 

“Sec. 8. Be it further enacted by the authority aforesaid, 
that all writings hereafter executed without a seal or seals, 
stipulating for the payment of money or property, or for the 
performance of any act, duty or duties, shall be placed upon 
the same footing with sealed writings containing the like stipu- 
lations, receiving the same consideration in all courts of jus- 
tice, and to all intents and purposes having the same force and 
effect, and upon which the same species of action may be found 
as if sealed.” 

' The district court held the plea of the statute of limitations 
of Virginia a bar to all the counts, and gave judgment on all 
the demurrers for the defendant, with the general conclusion 
that the plaintiffs take nothing by their bill, &c. 

The plaintiffs prosecuted the writ of error. 


The case was argued by Mr Hardin and Mr Sergeant, for 
the plaintiff in error ; and by Mr Ewing and Mr Binney, for 
the defendant. 


By Mr Hardin, for the plaintiff in error, it was argued, 
that the whole of the case depends upon the question, can the 
statute of limitations of Virginia be pleaded to the note sued 
on, referred to in the fourth and fifth counts. The statute 
of Virginia only applies to simple contract debts, and not to 
debts secured by specialty ; and the only question to be decided 
is, Is the writing a specialty or not? 

To enable the court correctly to settle this point, further 
facts in the cause are to be considered. The note was exe- 
cuted at, and made payable in, Louisville, in the state of Ken- 
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tucky. The place where a note is made payable, forms a part 
of the contract; 4 Littell’s Reports 226. A note not under 
seal, is made a specialty in Kentucky: 4 Littell’s Laws of 
Kentucky 305; and also by the decisions of the court of ap- 
peals of Kentucky, 2 Marshall 568, and 3 Marshall 284. In 
those cases it is expressly decided that, since that statute of 
Kentucky a note executed in that state, not under seal, is a 
specialty to all intents and purposes. 4 Griffith’s Law_Re- 
gister 1135, 6th, note 1. The law of the place where the 
contract is made, is to form a part of the contract: 2 Bibb 
208. 

It is admitted that the lex fori is to govern as to the remedy. 
That the statute of limitations of Virginia is the statute to be 
pleaded, and not that of Kentucky, is also admitted; but still, 
it is equally clear that the statute of Virginia does not apply 
to a specialty ; that the note sued on was a specialty in the 
state where it was executed and made payable, is certain, 
because the same is so enacted by the legislature, in 1811, 
which statute has remained in full force ever since, and was 
so expounded by the court of appeals of that state. What- 
ever forms a part of the contract, remains so, and cannot 
be altered or changed by a mere change of place as to the 
remedy sought. This principle is frequently illustrated by 
the incident of interest, which is always regulated by the 
place where the contract is made and made payable, and not 
the place where it is attempted to be enforced. 


For the defendant, it was contended, that the demurrers 
will be sustained, if the instrument in the declaration is not a 
specialty. The note is not a specialty in its form, and what- 
ever effect the act of Kentucky may have upon it in that state, 
it does not operate in the same manner elsewhere. That act 
does not declare the instrument a specialty; which is a wri- 
ting obligatory without a seal. But the plea of nil debet is 
itself an admission that it is not a writing obligatory. Nil 
debet cannot be pleaded to such a writing; the proper plea 
to a writing obligatory is non est factum. 

The action is brought in Virginia, and the statute of limita- 


tions of that state, and not that of the state of Kentucky, 
applies. 
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In Virginia, it is a simple contract debt, and it is even so in 
Kentucky ; although, by the law of 1812, in the courts of 
justice of that state, “it has, to all intents and purposes, the 
same effect as sealed instruments.” It is not made, by this 
law, a sealed instrument; and when a recovery is sought out 
of the jurisdiction of the court of Kentucky, the law of the 
remedy must be the law of the place where the suit has been 
instituted. 

The law of Kentucky addresses itself to the courts of that 
state only. There the instrument has all the effects of a spe- 
cialty, importing consideration, having priority, &c. 

The cases cited by the counsel of the plaintiffs in error, prove 
no more, than that the courts of Kentucky follow the law of 
that state. These cases can have no influence on the question, 
whether a court in Virginia is to follow the law of Virginia, or 
that of Kentucky. Cited: Story’s Conflict of Laws 219, 222; 
3 Johns. Rep. 267; 1 Johns. Rep. 140; 2 Mass. Rep. 80; 
5 Johns. Rep. 239; 14 Johns. Rep. 340; 4 Cowen 508; 1 H. 
Black.-135; 3 Price 250; 7 Cranch 481, 2 Cond. Rep. 578 ; 
Jones v. Hook’s Adm., 2 Rand. 303; 2 Vesey 540. 


Mr Sergeant, in reply, urged upon the court the propriety 
of leaving to the plaintiffs in error their remedy on the note, 
should a suit be brought upon it in the state of Kentucky, or 
elsewhere. If the court should consider the limitation law of 
Virginia as governing the case, they would apply- that law, 
by their judgment, to the remedy which had been sought by 
this suit in Virginia, and not give such a judgment as would 
impair the plaintiffs’ right elsewhere. 

Upon the questions in the case, Mr Sergeant cited, 5 Johns. 
239 ; 3 Gill and John. 245 ; Story’s Conflict of Laws 475. He 
contended, that the sole ground of the cases cited for the de- 
fendant, was the effect of the statute of limitations upon the 
remedy. They do not decide that the right to the debt is 
destroyed by the lapse of time. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the district court for the western 
district of Virginia. . 
The original suit was an action of debt brought by the Bank 
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of the United States upon a promissory note dated the 26th of 
June 1822, whereby, sixty days after date, Campbell, Vaught 
& Co. as principals, and David Campbell, and Steele, Donnally 
(the defendant) and Steeles, as sureties, promised to pay, jointly 
and severally, to the order of the president, directors and com- 
pany of the Bank of the United States, twelve thousand eight 
hundred and seventy-seven dollars, negotiable and payable at 
the office of discount and deposit of the said bank at Louisville, 
Kentucky, value received, with interest thereon, at the rate of six 
per centum per annum thereafter, if not paid at maturity. The 
declaration contained five counts, upon the three first of which 
it is unnecessary to say any thing, as the judgment thereon is 
not now in controversy. The fourth count stated, that the 
principal and sureties “ made their other note in writing,” &c., 
and thereby promised, &c. (following the language of the 
note), and then proceeded to aver “that the said note in 
writing, so as aforesaid made, at, &c., was, and is a writing 
without seal, stipulating for the payment of money; and that 
the same by the law of Kentucky entitled an act, &c., 
(reciting the title and annexing the enacting clause) is placed 
upon the same footing with sealed writings, containing the 
same stipulations, receiving the same consideration in all 
courts of justice, and to all intents and purposes having 
the same force and effect as a writing under seal;” and 
then concluded with the usual assignment of the breach, by 
non-payment of the note. The fifth count differed from the 
fourth, principally, in alleging that “the principals and sureties 
by their certain writing obligatory, duly executed by them 
without a seal, bearing date, &c., and here shown to the court, 
did promise, &c.;” and contained a like averment with the 
fourth, of the force and effect of such an instrument by the 
laws of Kentucky. The defendant having a right, according 
to the laws of Virginia, to plead as many several matters, 
whether of law or fact, as he should deem necessary for his de- 
fence, pleaded nil debet to the three first counts of the declara- 
tion (on which issue was joined) and the statute of limitations 
of Virginia to the same counts; to which there was a special 
replication, and a demurrer to that replication and joinder in 
demurrer. To the fourth and fifth counts the defendant de- 
murred generally, and there was a joinder in demurrer. He 
VOL. VIII.—2 w 
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also pleaded to the same counts nil debet and the statute of 
limitations of Virginia. The plaintiffs demurred to the plea 
of the statute of limitations, to these latter counts, and also to 
the plea of nil debet to the fourth count, and joined issue on 
the plea of nil debet to the fifth count. The court held the 
plea of the statute of limitations a good bar to all the counts, 
and accordingly gave judgment upon all the demurrers in 
favour of the defendant; with the general conclusion, that 
the plaintiffs take nothing by their bill. The present writ of 
error is brought to revise this judgment. 

As the contract, upon which the original suit was brought, 
was made in Kentucky, and is sought to be enforced in the 
state of Virginia, the decision of the case in favour of the 
defendant, upon the plea of the statute of limitations, will 
operate as a bar to a subsequent suit in the same state; but 
not necessarily as an extinguishment of the contract elsewhere, 
and especially in Kentucky. But a general judgment in 
favour of the defendant, upon his demurrer to the declaration, 
(it is supposed) may, as a judgment upon the merits of the 
claim, have a very different operation, as a res judicata or final 
judgment. Hence there arises a very important consideration, 
as to the correctness of the judgment upon that demurrer. It 
has accordingly been argued at large, by the counsel for the 
bank, as vital to the rights, as well as to the remedies of the 
bank in other states. We are of opinion, that the fourth and 
fifth counts are, upon general demurrer, good; and that the 
judgment of the court below, as to them, was erroneous. 
They set out a good and sufficient cause of action, in due 
form of law; and the averments, that the contract was made in 
Kentucky, and that, by the laws of that state, it has the force 
and effect of a sealed instrument, do not vitiate the general 
structure of those counts, founding a right of action on the 
note set forth thereon. At most, they are but surplusage ; and 
if they do not add to, they do not impair the legal liability of 
the defendant, as asserted in the other parts of those counts. 

The other point, growing out of the statute of limitations, 
pleaded to the fourth and fifth counts (for as to the three first 
counts it is conceded to be a good bar) involves questions of a 
very different character, as to the operation and effect of a 
conflict of laws in cases goverred by the lex loci. The statute 
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of limitations of Virginia provides, that “all actions of debt, 
grounded upon any lending or contract without specialty,” 
shall be commenced and sued within five years next after the 
cause of such action or suit, and not after. This being the 
language of the act, and confessedly governing the remedy in 
the courts of Virginia, the bar of five years must apply to all 
eases of contract, which are without specialty, or, in other 
words, are not founded on some instrument acknowledged as 
a specialty by the law of that state. The-common law being 
adopted in Virginia, and the word “ specialty” being a term of 
art of that law, we are led to the consideration, whether the 
present note is deemed, in the common law, to be a specialty. 
And certainly it is not so deemed. It is not a sealed contract, 
nor does it fall under any other description of instruments or 
contracts or acts known in the common law as specialties. 
The argument does not deny this conclusion; but it endeav- 
ours to escape from its force, by affirming, that the note is a 
specialty according to the laws of Kentucky; and if so, that 
this constitutes a part of its nature and obligation; and it 
ought, every where else, upon principles of international juris- 
prudence, to be deemed of the like validity and effect. 

The act of Kentucky of the 4th of February 1812 provides, 
“ that all writings hereafter executed without a seal or seals, 
stipulating for the payment of money or property, or for the 
performance of any act, duty or duties, shall be placed upon 
the same footing with sealed writings, containing the like stipu- 
lations, receiving the same consideration in all courts of jus- 
tice, and to all intents and purposes, having the same force 
and effect, and upon which the same species of action may be 
founded, as if sealed.” Now, it is observable, that this stat- 
ute does not in terms declare, that such writings shall be 
deemed specialties ; nor does it say, that they shall be deemed 
sealed instruments. All that it affirms is, that they shall be 
put upon the same footing as sealed instruments, and have the 
same consideration, force, effect and remedy as sealed instru- 
ments. ‘So that it is perfectly consistent with the whole 
scope and object of the act, to give them the same dignity and 
obligation as specialties, without intending to make them such. 
A state legislature may certainly provide, that the same remedy 
shall be had in a promissory note, as on a bond or sealed in- 
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strument ; but it will not thereby make the note a bond or 
sealed instrument. It may declare that its obligation and 
force shall be the same as if it were sealed ; but that will still 
leave it an unsealed contract. (a) 

But whatever may be the legislation of a. state, as to the 
obligation or remedy on contracts, its acts can have no binding 
authority beyond its own territorial jurisdiction. Whatever 
authority they have in other states, depends upon principles of 
international comity, and a sense of justice. The general prin- 
ciple adopted by civilized nations is, that the nature, validity 
and interpretation of contracts, are to be governed by the law of 
the country where the contracts are made, or are to be per- 
formed. But the remedies are to be governed by the laws of 
the country where the suit is brought; or, as it is compendi- 
ously expressed, by the lex fori. No one will pretend, that 
because an action of covenant will lie in Kentucky, on an un- 
sealed contract made in that state; therefore, a like action will 
lie in another state, where covenant can be brought only on a 
contract under seal. It is an appropriate part of the remedy, 
which every state prescribes to its own tribunals, in the same 
manner in which it prescribes the times within which all suits 
must be brought. The nature, validity and interpretation of 
the contract may be admitted to be the same in both states ; 
but the mode by which the remedy is to be pursued, and the 
time within which it is to be brought, may essentially differ. 
The remedy, in Virginia, must be sought within the time, and 
in the mode, and according to the descriptive characters of the 
instrument, known to the laws of Virginia, and not by the de- 
scription and characters of it, prescribed in another state. An 
instrument may be negotiable in one state, which yet may be 
incapable of negotiability by the laws of another state; and 
the remedy must be in the courts of the latter on such instru- 
ment, according to its own laws. 

If, then, it were admitted, that the promissory note now in 
controversy, were a specialty by the laws of Kentucky, still 
it would not help the case, unless it were also a specialty, and 
recognised as such, by the laws of Virginia ; for the laws of the 


(2) See 4 Griffith's Law Register 1136, note; cases in Kentucky on 
this point, 1 Marsh. Rep. 507. 
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latter must govern as to the limitation of suits in its own courts, 
and as to the interpretation of the meaning of the words used 
in its own statutes. 

It may be added, that neither the fourth count, nor the fifth 
count of this declaration, aver the note to be a specialty ; nor 
does either assert it to be a sealed writing; but the contrary : 
so that the court are called upon to make an intendment as to 
the operation of a foreign law, which, if essential to the case, 
should have been directly stated, and not left to mere inference. 

The case, however, is not without authority, even if it were 
not clear upon principle. In Warren y. Lynch, 5 Johns. R. 
239, where a promissory note was made in Virginia, payable in 
New York, and the maker signed it with a scrawl, which, in 
Virginia, is deemed to be a seal ; on a suit in New York, it was 
held to be an unsealed instrument (the laws of New York re- 
cognising no instrument as sealed, unless such as are with a 
wax or wafer seal), and, therefore, that the proper form of ac- 
tion was assumpsit, and not debt. In Andrews v. Herriot, 4 
Cowen 508, it was held, that an action of covenant will not lie 
in New York, on a contract to be performed in Pennsylvania, 
where there was a scrawl instead of a seal in the locus sigilli ; 
although, by the law of Pennsylvania, a scrawl is deemed a 
seal. In Trasher v. Everhart, 3 Gill and Johns. R. 234, it 
was held, that in case of a single bill made in Virginia (where 
it is not deemed a specialty), sued in Maryland, an action of 
assumpsit is not maintainable as upon a simple contract, but 
must be debt ; because, in Maryland, such single bill is deemed 
a specialty. The doctrine of these cases seems directly in 
point ; and a very close analogy may be found in the-case of 
Jones v- Hook’s Administrator, 2 Randolph 303, where the 
court of appeals of Virginia held, in an action of debt, upon a 
judgment of North Carolina, brought in Virginia, that the stat- 
ute of limitations of North Carolina was no bar, but that of 
Virginia, if applicable, governed the remedy. 

Upon the whole, our opinion is, that the judgment upon the 
demurrer by the defendant, to the fourth and fifth counts, 
ought to be reversed ; and that in all other respects, it ought 
to be affirmed. But, as the plea of the statute of limitations 
is a good bar to all the counts, the judgment of the court below, 
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that the plaintiffs take nothing by their writ, is right, and 
ought to be affirmed with costs. 


This cause came on to be heard on the transcript of the 
record from the district court of the United States for the west- 
ern district of Virginia, and was argued by counsel ; on con- 
sideration whereof, it is considered by the court here, that the 
judgment of the district court of the western district of Virginia 
is erroneous in this, that upon the demurrer of the said Donnally, 
to the said fourth and fifth counts in the said declaration, the 
judgment ought not to have been as is set forth in the record, 
but ought to have been, that the fourth and fifth counts afore- 
said are good and sufficient in law, to have and maintain the 
action aforesaid, of the plaintiffs aforesaid, for the matters con- 
tained therein ; and it is further considered by the court here, 
that the special pleas pleaded by the said Donnally, of the 
statute of limitations, to the first, second and third counts of 
the said declaration, are good and sufficient in law, to preclude 
the said plaintiffs from having and maintaining their action 
aforesaid thereon, notwithstanding the matters set up by the 
said plaintiffs, in their replication to the said special pleas ; and 
it is further considered by the court here, that the special pleas 
pleaded by the said Donnally, to the said fourth and fifth 
counts of the declaration aforesaid, of the statute of limitations, 
and also of nil debet to the said fifth count, are good and suffi- 
cient in law, to preclude the said plaintiffs from having and 
maintaining their action aforesaid, against the said Donnally. 
And, therefore, inasmuch as it appears to the court here, that, 
upon the whole record, the pleas aforesaid, so as aforesaid 
pleaded by the said Donnally, and ‘adjudged in his favour are, 
in law, a good and sufficient bar to the action aforesaid, upon 
all the counts contained in the declaration aforesaid, notwith- 
standing the fourth and fifth counts thereof are otherwise good 
and sufficient in law: it is therefore considered by the court 
here, that the judgment aforesaid of the district court of the 
western district of Virginia, that the said plaintiffs take nothing 
by their bill aforesaid, be, and the same is hereby, for this cause, 
affirmed with costs. 
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Tue Unitep STATES, PLAINTIFFS IN ERROR V. WALTER 
JONES, ADMINISTRATOR OF BENJAMIN G. Orr. 


A treasury transcript, produced in evidence by the United States, in an ac- 
tion on a bond for the performance of a contract for the supply of rations 
to the troops of the United States, contained items of charge which were 
not objected to by the defendant. The defendant objected to the following 
items, as not proved by the transcript: ‘‘ February 19th, 1818, for warrant 
1680, favour of Richard Smith, dated 27th December 1817 and 11th Febru- 
ary 1818, twenty thousand dollars.” And on the 11th of April of the same 
year, another charge was made “ for warrant No. 1904, for the payment 
of his two drafts, favour of Alexander M’Cormick, dated 11th and 17th of 
March 1818, for ten thousand dollars.” And on the Mth of May of the 
same year, a charge was made “ for warrant No. 2038, being.in part for a 
bill of exchange in favour of Richard Smith for twenty thousand dollars, 
twelve thousand eight hundred and thirty-two dollars and seventy-eight 
cents.” And one other warrant was charged June 22d, “ for a bill of ex- 
change in favour of Richard Smith, dated June 22d, 1810, four thousand 
dollars; and also a warrant to Richard Smith, per order, for eight thousand 
dollars.”” These items, the circuit court instructed the jury, were not suffi- 
ciently proved, by being charged in the account and certified under the act 
of congress. ; 

By the court: The officers of the treasury may well certify facts which come 
under their official notice, but they cannot certify those which do not come 
within their own knowledge. The execution of bills of exchange and orders 
for money on the treasury, though they may be “‘ connected with the set- 
tlement of an account,” cannot be officially known to the accounting offi- 
cers. In such cases, however, provision has been made by law, by which 
such instruments are made evidence, without proof of the hand-writing of 
the drawer. The act of congress of the 3d of March 1797, makes all copies 
of papers relating to the settlement of accounts at the treasury, properly 
certified, when produced in court annexed to the transcript, of equal 
validity with the originals. Under this provision, had copies of the bills 
of exchange and orders, on which these items were paid to Smith and 
M’Cormick, been duly certified and annexed to the transcript, the same 
effect must have been given to them by the circuit court, as if the original 
had been produced and proved. And every transcript of accounts from the 
treasury, which contains items of payments made to others, on the autho- 
rity of the person charged, should have annexed to it a duly certified copy 
of the instrument which authorised such payments. And so in every case, 
where the government endeavours, by suit, to hold an individual liable for 
acts of his agent. The agency, on which the act of the government was 
founded, should be made to appear. by a duly certified copy of the power. 
The defendant would be at liberty to impeach the evidence thus certified ; 
and, under peculiar circumstances of alleged fraud, a court might require 
the production of the original instrument. This, however, would depend 
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upon the exercise of the discretion of the court, and could only be enforced 
by a continuance of the cause until the original should be produced. 

The following item in the treasury transcript was not admissible in evidence. 
“To accounts transferred from the books of the second auditor for this 
sum, standing to his debit, under said contract, on the books of the second 
auditor, transferred to his debit on those of this officer, forty-five thousand 
dollars.” The act of congress, in making a “transcript from the books 
and proceedings of the treasury’ evidence, does not mean the state- 
ment of an account in gross, but a statement of the items, both of the 
debits and credits, as they were acted upon by the accounting officers of 
the department. On the trial, the defendant shall be allowed no credit on 
vouchers, which have not been rejected by the treasury officers, unless it 
was not in his power to have produced them; and how could a proper 
effect be given to this provision, if the credits be charged in gross? The 
defendant is unquestionably entitled to a detailed statement of the items 
which compose his account. 

The defendant, in an action by the United States, where a treasury transcript 
is produced in evidence by the plaintiffs, is entitled to the credits given to 
him in the account; and in claiming those credits, he does not waive any 
objection to the items on the debit side of the account. He is unquestion- 
ably entitled to the evidence of the decision of the treasury officers upon 
his vouchers, without reference to the charges made against him. And 
he may avail himself of that decision, without in any degree restricting 
his right to object to any improper charge. The credits were allowed 
the defendant on the vouchers alone, and without reference to the particu- 
lar items of demand which the government might have against him. And 
the debits, as well as the credits, must be established on distinct and legal 
evidence. 

The defendant is entitled to a certified statement of his credits, as allowed by 
the accounting officers, and he has a right to claim the full benefit of them, 
in a suit by the government ; and under no circumstances has the govern- 
ment a right to withdraw credits which have been fairly allowed. 

The law has prescribed the mode by which treasury accounts shall be made 
evidence, and whilst an individual may claim the benefit of this rule, the 
government can set up no exemption from its operation. In the perform- 
ance of their official duty, the treasury officers act under the authority of 
law ; their acts are public, and affect the rights of individuals as well as 
those of the government. In the adjustment of an account, they sometimes 
act judicially, and their acts are all recorded on the books and files of the 
treasury department. So far as they act strictly within the rules prescribed 
for the exercise of their powers, their decisions are, in effect, final ; for if 
an appeal be made, they will receive judicial sanction. Accounts amount- 
ing to many millions annually, come under the action of these officers. It 
is, therefore, of great importance to the public, and to individuals, that 
the rules by which they exercise their powers, should be fixed and known. 

In every treasury account on which suit is brought, the law requires the 
credits to be stated as well as the debits. These credits the officers of the 
government cannot properly either suppress or withhold. They are made 


evidence in the case, and were designed by the law for the benefit of the 
defendant. 
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IN error.to the circuit court of the United States for the 
: county of Washington, in the District of Columbia. 

In April 1821, the plaintiffs instituted an action of debt 
against Benjamin G. Orr, on a bond, joint and several, exe- 
cuted by Benjamin G. Orr, Alexander M’Cormick and Wil- 
liam O’Neale, to the United States, on the 21st day of Novem- 
ber 1816, in the penal sums of sixty thousand dollars, with 
the condition. annexed, that “if the said obligor, &c., shall 
in all things well, and truly observe, perform, fulfil, accomplish, 
and keep all and singular the covenants, conditions, and agree- 
ments, whatsoever, which on the part and behalf of the said 
Benjamin G. Orr, his heirs, executors or administrators, are or 
ought to be observed, performed, fulfilled, accomplished, and 
kept, comprised or mentioned in certain articles of agreement 
or contract, bearing date 21st day of November 1816, made 
between George Graham, acting secretary of war, and the 
said Benjamin G. Orr, concerning the supply of rations to the 
troops of the United States within the Mississippi territory, the 
state of Louisiana, and their vicinities north of the Gulf of 
Mexico, according to the true intent, meaning, and purport, of 
the said articles of agreement or contract.” 

The contract was dated on the 21st day of November 1821, 
was made by Orr with the acting secretary for the depart- 
ment of war, and stipulated, that Orr, his heirs, &é. “ shall 
supply and issue all the rations, to consist of the articles here- 
inafter specified, that shall be required of him or them, for the 
use of the United States, at all and every place or places where 
troops are or may be stationed, marched, or recruited, within 
the limits of the Mississippi territory, the state of Louisiana, 
and their vicinities, north of the Gulf of Mexico, thirty days’ 
notice being given of the post or place where rations may be 
wanted, or the number of troops to be furnished on their march, 
from the Ist day of June 1817 until the 3lst day of May 
1818, both days inclusive.” 

The defendant, Orr, having died after the institution of the 
suit, it was proceeded in against Walter Jones, his administra- 
tor de bonis non, at May term 1829, who took defence in the 
action, and after oyer of the bond and condition, and the con- 
tract, pleaded performance, &c. 

The plaintiffs replied, that Orr did not perform the contract 
VOL. VIII.—2 x 
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entered into by him in that, although the United States 
advanced and furnished him with large sums of money on 
account of the contract, and although the accounts of the said 
Benjamin G. Orr, in relation to the articles of agreement afore- 
said, have been duly and finally settled by the accounting 
officers of the government of the United States; and, upon the 
said settlement, there was found to be due.to the United States, 
from the said Benjamin, the sum of three thousand six hundred 
and fifty-four dollars and forty-six cents, of which the said 
Benjamin had due notice. 

To this replication there was a rejoinder and issue, and on 
the 3lst of December 1831, the cause was tried, and a verdict 
and judgment rendered for the defendant. 

The plaintiffs filed two bills of exception. 

The first exception set forth the evidence, produced and 
relied upon by the plaintiffs, to be an account stated by the 
accounting officers of the treasury against Orr, under the con- 
tract refered to in the bond, upon which the balance of three 
thousand six hundred and fifty-four dollars and forty-six cents 
was claimed, and which, according to that account, was due 
to the United States. The plaintiffs produced no other evi- 
dence. The whole amount of debts in the account was one 
hundred and forty-one thousand and seventy-eight dollars and 
twenty-four cents. The defendant admitted some charges in 
the account for moneys paid to Orr, by warrants of the trea- 
sury, amounting to twenty-eight thousand five hundred dollars, 
but objected to the competency of the account to charge him 
with any other item. The charges admitted were, 

1817. June 9, for warrant No. 521, received by him on 
account $10,000 ; Sept. 18, for part 953, do. $5,000; Oct. 
6, for do. 1072, do. $8,500; Aug. 1, for do. 2419, do. $5,000 
—$28,500. 

Among the items objected to were the following : 

1818. Feb. 19, for warrant No. 1660, favour of Richard 
Smith, dated 27th Dec. 1817, and 11th Feb. 1818—$20,000. 

1818. April 11, for warrant No. 1904, for the payment of 
his two drafts, favour of Alexander M’Cormick, dated 11th and 
17th March 1818, for $5,000 each—$ 10,000. 

1818. May 14, for warrant No. 2038, being in part of a 
bill of exchange in favour of Richard Smith for $20,000— 
$12,832 78. 
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1818.. June 22, for warrant No. 2210, for a bill of exchange 
in favour of Richard Smith, dated 22d June 1818— $4,000. 

1818. June 22, for warrant No. 2420, to Richard Smith, 
per order—$8,000. 

1818. June 22, to accounts transferred from the books of 
the second auditor for this sum, standing to his debit under 
said contract, on the books of the second auditor, transferred 
to his debit on those of this office—$45,000. 

The circuit court instructed the jury, that the accounts were 
not competent to charge the defendant with the items objected 
to, and the plaintiffs excepted to this instruction. 

Second exception. The defendant then insisted, that he was 
entitled to credit for the several sums credited to Orr in the 
account for supplies, in execution of the contract, and prayed 
the court so to instruct the jury; to which the plaintiffs ob- 
jected, unless jury were also instructed that the defendant could 
not rely on the account and claim the credits therein, without 
making the items of charge therein contained also evidence 
before the jury. The court gave the instructions prayed for by 
the defendant, without adding the further instruction prayed 
for by plaintiffs; to which instruction and refusal the plaintifis 
excepted. 

The plaintiffs prosecuted this writ of error. 


The case was argued by Mr Butler, attorney-general, for the 
United States; and by Mr Coxe and Mr Jones, for the defen- 
dant. 


For the United States, it was insisted : 

I. That the first exception was well taken, the account 
stated being, under the acts of congress, and the provisions of 
the contract, competent evidence to charge the defendant— 

Ist. With all the items of charge therein contained ; and if 
not, then: 

2d. It was, at all events, sufficient to charge him with the 
moneys received on the various warrants specified in the ac- 
count. : 

Il. The second exception was well taken. 

Ist. The account was one entire document, and the defen- 
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dant, if he elected to rely on any part thereof, was bound, 
by the generel rules of evidence, to take the whole as evi- 
dence, so far as it was pertinent to the subject matter of the 
suit. 

2d. There is the more reason for adhering to the general 
rule in this case, because the account was stated by a public 
officer, to whom, by law, and by the contract of the parties, 
the duty of settling the accounts in question, was to be re- 
ferred. 


The arguments presented to the court on this case, and on 
the following case, are reported together to avoid repetition. 


Mr Justice M’Lean delivered the opinion of the Court. 

This case is brought into this court by a writ of error to the 
circuit court for the District of Columbia. 

The action was commenced against B. G. Orr, in his life 
time, to recover from him a sum of money which remained in 
his hands as a balance of moneys that had been advanced to 
him on an army contract. Issue being joined, the cause was 
submitted toa jury; and the exceptions taken by the plaintiffs, 
to the ruling of the court on the trial, present the points for 
consideration. 

“The attorney for the United States produced and read to 
the jury the contract or articles of agreement between George 
Graham, acting secretary of war, &c. and the said B. G. Orr, 
dated 21st November 1816, and the bond of said Orr and his 
sureties, A. M’Cormick and W. O’Neale, of the same date, 
with the condition thereof, being the same contract and bond 
above set out, &c. The attorney of the United States then 
produced and read to the jury the account stated: by the ac- 
counting officers of the treasury, against the said Orr; and 
claimed to recover in this action the balance of three thousand 
six hundred and fifty-four dollars and forty-six cents, in the said 
account stated.” 

To certain items contained in this account the defendant’s 
counsel objected ; but no objections were made to four items 
charged for treasury warrants issued to Orr, amounting to! the 
sum of twenty-eight thousand five hundred dollars. 

The first charge excepted to, was made as follows: “ Feb- 
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ruary 19th 1818, for warrant 1680, favour of Richard Smith, 
dated 27th December 1817, and 11th February 1818, twenty 
thousand dollars.” And on 11th April of the same year, 
another charge was made, “ for warrant No. 1904, for the pay- 
ment of his two drafts, favour of Alexander M’Cormick, dated 
11th and 17th March 1818, for ten thousand dollars.” And 
on the 14th May of the same year a charge was made “ for 
warrant No. 2038, being in part for a bill of exchange in favour 
of Richard Smith, for twenty thousand dollars,—twelve thou- 
sand eight hundred and thirty-two dollars and seventy-eight 
cents.” And one other warrant was charged June 22d, “fora 
bill of exchange in favour of Richard Smith, dated June 22d - 
1810, four thousand dollars; and also a warrant to Richard 
Smith, per order, for eight thousand dollars. 

These items the court instructed the jury, were not suffi- 
ciently proved, by being charged in the account and certified 
under the act of congress. 

This instruction, the attorney-general insists, was errroneous; , 
and that these items should have been admitted as proved, on 
the same principle as the four items to which no objection was 
made. That, if the government shall be required to produce 
the authority on which the warrants were issued to Richard 
Smith and Alexander M’Cormick, on the same principle, the 
original warrants issued in the name of Orr, and on which his 
receipts for the moneys are indorsed, should be proved. That 
it is as likely that some one may have fraudulently obtained 
these warrants from the treasury, by personating Orr, as that 
the bills of exchange or orders, on which the warrants were 
issued to his agents, were forgeries. 

The officers of the treasury may well certify facts which 
come under their official notice, but they cannot certify that 
which does not come within their own knowledge. 

In the case of the United States v. Buford, 3 Peters 12, the 
court say, that “an account stated at the treasury depart- 
ment, which does not arise in the ordinary mode of doing 
business in that department, can derive no additional validity 
from being certified under the act of congress. Such a state- 
ment can only be regarded as establishing items for moneys 
disbursed, through the ordinary channels of the depasetiiat, 
where the transactions are shown by its books.” 
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The issuing of the warrants to Orr was an official act, “in 
the ordinary mode of doing business in the department,” and 
the fact is proved by being certified as the act of congress 
requires. 

But the execution of bills of exchange and orders for money 
on the treasury, though they may be “connected with the 
settlement of an account,” cannot be officially known to the 
accounting officers. In such cases, however, provision has 
been made by law, by which such instruments are made evi- 
dence, without proof of the hand writing of the drawer. 

In the second section of the act of 3d March 1797, it is pro- 
vided, that “all copies of bonds, contracts, or other papers, re- 
lating to, or connected with the settlement of any account 
between the United States and an individual, when certified 
by the register to be true copies of the original on file, and au- 
thenticated under the seal of the department, may be annexed 
to the transcripts, and shall have equal validity, and be entitled 
to the same degree of credit, which would be due to the origi- 
nal papers, if produced and authenticated in court.” 

Under this provision, had copies of the bills of exchange and 
orders, on which the above items were paid to Smith and 
M’Cormick, been duly certified and annexed to the transcript, 
the same effect must have been given to them by the circuit 
court, as if the originals had been produced and proved. And 
every transcript of accounts from the treasury, which contains 
items of payments made to others, on the authority of the 
person charged, should have annexed to it, a duly certified 
copy of the instrument which authorised such payments. 
And so in every case, where the government endeavours, by 
suit, to hold an individual liable for the acts of his agent; the 
agency on which the act of the government was founded, 
should be made to appear, by a duly certified copy of the power. 

The defendant would be at liberty to impeach the evidence 
thus certified, and, under peculiar circumstances of alleged 
fraud, a court might require the production of the original in- 
strument. This, however, would depend upon the exercise of 
the discretion of the court, and could only be enforced by a 
continuance of the cause until the original should be produced. 

The following item was also objected to by the defendant’s 
counsel. “To accounts transferred from the books of the sec- 
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ond auditor for this sum, standing to his debit, under said.con- 
tract on~ the books of the second auditor, transferred to his 
debit on those of this office, forty-five thousand dollars.” 

This item was properly rejected by the circuit court. The 
act of congress, in making a “ transcript from the books and 
proceedings of the treasury” evidence, does not mean the state- 
ment of an account in gross, but a statement of the items, both 
of the debits and credits, as they were acted upon by the ac- 
counting officersof thedepartment. On the trial, the defendant 
shall be allowed no credit on vouchers, which have not been 
rejected by the treasury officers, unless it was not in his power 
to have produced them ; and how could a proper effect be 
given to this provision, if the credits be charged in gross? 
The defendant is unquestionably entitled to a detailed state- 
ment of the items which compose his account. ; 

Several other items charged against Orr, were rejected by 
the circuit court, and which are embraced by the bill of excep- 
tions, but they present no point which. has not been already 
considered. 

The second bill of exceptions was taken to the instruction of 
the court, that the defendant was entitled to the credits given 
to him in the treasury account; and that in claiming these 
credits, he did not waive any objection to the items on the 
debit side of the. account. 

On the part of the government it is contended, that: this 
instruction is erroneous. That if the defendant relied for his 
defence on any part of the treasury account, he was bound to 
take the whole account as stated, and 1 Wash. C. C. Rep. 344; 
and 3 Wash. C. C. Rep. 28, are referred to as sustaining this 
doctrine. 

There can be no doubt, that if the defendant be called upon 
to render an account on which the plaintiff seeks to charge 
him, the account cannot be garbled, but must be taken entire, 
And so where a plaintiff renders an account, at the instance of 
the defendant, to be used in his defence; the account thus 
rendered is considered as the admission of the party, and its 
parts cannot bé separated. 

But the treasury account does not seem to rest upon the same 
principle. 

The accounting officers of the treasury act upon the accounts 
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and give to the credits, as entered, their official sanction. The 
vouchers of an individual are all submitted to these officers, 
and their decision has always been considered as conclusive 
upon the government, but not so as against the individual. 
The law expressly provides, that rejected items may be allowed 
by the court. The law makes the treasury account, when 
properly certified, evidence ; and every item correctly charged 
in the account, is prima facie established by the transcript. — If, 
as in the present suit, certain items are charged to an individ- 
ual, which the treasury officers cannot know officially to be 
correct, and no other evidence in support of them be adduced, 
they should be rejected, as was done by the circuit court in this 
cause ; but nosuch objection can be made to the credits entered 
on the account against Orr. They are all founded upon sup- 
plies which he furnished to the troops of the .United States 
under his contract. These credits have been all examined and 
allowed by the accounting officers of the treasury department, 
and all the vouchers on which this action of the treasury took 
' place, remain in that department. 

The defendant is entitled to a certified statement of his cred- 
its, as allowed by the accounting officers, and he has a right 
to claim the full benefit of them, in a suit by the government ; 
and under no circumstances has the government a right to 
withdraw credits which have been fairly allowed. 

In the present case, the government, to sustain its action 
against the defendant, gives in evidence a treasury account 
duly certified. This account, so far as it represents the official 
action of the treasury, is made evidence by law ; but it contains 
several items of debits, which, unsupported by other evidence, 
are not proved by the transcript. Now, must these items. be 
admitted by the defendant, if he claim the credits which have 
been allowed him in the same account? Thecredits have been 
duly examined and sanctioned, and the law makes them evi- 
dence for the defendant as well as the plaintiffs ; but the items 
objected to, though charged in the same account, are not 
thereby made evidence, and without further proof they must 
be rejected by the court. Would not the rule be as novel as 
unjust, which should require the defendant, in a case like this, 
to admit debits against him, unsupported by proof, if he claims 
credits in the same account, properly entered and legally proved. 
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The law has prescribed the mode by which treasury accounts 
shall be made evidence, and whilst an individual may claim 
the benefit of this rule, the government can set up no exemp- 
tion from its operation. In the performance of their official 
duty, the treasury officers act under the authority of law ; their 
acts are public, and affect the rights of individuals as well as 
those of the government. In the adjustment of an account, 
they sometimes act judicially, and their acts are all recorded 
on the books and files of the treasury department. So fas as 
they act strictly within the rules prescribed for the exercise of 
their powers, their decisions are, in effect, final; for if an ap- 
peal be made, they will receive judicial sanction. Accounts, 
amounting to many millions annually, come under the action 
of these officers. It is, therefore, of great importance to the 
public and to individuals, that the rules by which they exer- 
cise their powers should be fixed and known. 

Could any thing be more unjust, than for the government to 
withhold from an individual credits, which its own officers had 
decided and certified to be just and legal, until he should admit 
certain charges made against him, but which are unsupported 
by evidence? On what must the defendant rely to establish 
his credits in this case? The transcript of the treasury ? His 
vouchers are in the treasury, and having been allowed, must 
remain on file; and he can only ask the accounting officers 
for the evidence of this allowance. Had his vouchers been 
rejected, he might have obtained them from the department, 
and submitted them to the jury which tried his cause in the 
circuit court. And may the evidence of this allowance be 
withheld unless the defendant shall admit certain items as 
debits which are unsupported by proof? But still more than 
this, when the evidence is before the jury, introduced by the 
plaintiffs and relied on by them, may they withdraw the credit 
side of the account, because the defendant will not consent to 
be charged with certain items, illegally. 

The defendant is unquestionably entitled to the evidence of 
the decision of the treasury officers upon his vouchers, without 
reference to the charges made against him. And in this suit, 
he may avail himself of that decision, without in any degree 
restricting his right to object against any improper charges. 
The credits were allowed to the defendant on the vouchersalone, 
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and without reference to the particular items of demand which 
the government might have against him. And the debits, as 
well as the credits, must be established on distinct and legal 
evidence. 

It is clear that the government had no right to garble the 
treasury statement which was offered in evidence in the cir- 
cuit court, nor to impose any condition on the defendant, in 
claiming the credits which had been allowed him. In every 
treasury account on which suit is brought, the law requires 
the credits to be stated as well as the debits. These credits 
the officers of the government cannot properly either suppress 
or withhold. They are made evidence in the case, and were 
designed by the law for the benefit of the defendant. 

In neither of the bills of exception does it appear to this 
court, that the circuit court erred in their instructions to the 
jury: their judgment must, therefore, be affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the Dis- 
trict of Columbia, holden in and for the county of Washing- 
ton, and was argued by counsel ; on consideration whereof, 
it is ordered and adjudged by this court, that the judgment of 


the said circuit court in this cause be, and the same is hereby 
affirmed. 
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Tue UNITED STATES, PLAINTIFFS IN ERROR V. WALTER JONES, 
ADMINISTRATOR DE BONIS NON OF BENJAMIN G. Orr. 


O. made a contract with the government to supply the troops of the United 
States with rations within a certain district, and executed a bond and con- 
tract agreeably to the usages of the war department. The United States 
brought an action against O. on the bond, and gave in evidence the con- 
tract annexed to the bond, and a treasury statement, which showed a bal- 
ance against O. The United States also gave in evidence another tran- 
script to prove that O., under a previous account, had been paid a balance 
of nineteen thousand one hundred and forty-nine dollars and one cent, 
stated to be due to him, which was paid to his agent, under a power of 
attorney, and the receipt for the same indorsed on the back of the account. 
The circuit court instructed the jury, that the second transcript was not 
evidence, per se, to establish the items charged to O. 

Held : That there was no error in this instruction. 

T he counsel for the United States also gave in evidence the power of attor- 
ney to R. Smith, and his receipt, proved by Smith, that the money received 
by him, under the said power of attorney, was applied to the credit of O. 
in the Bank of the United States at Washington; which payment the 
witness supposed was made known to O., though he could not speak posi- 
tively on the subject, as he did not communicate the information to him. 
And the counsel who offered this evidence stated, that he offered it to show 
that the accounts between O. and the government, under the contract of 
the 15th of January 1817, had been settled up to that time, and that the 
balance of nineteen thousand one hundred and forty-nine dollars and one 
cent had been paid to Smith, as the agent of O., and that he offered the 
evidence for no other purpose. The counsel for the United States then 
gave in evidence to the jury, a subsequent account between O. and the 
government, under the contract. And, on the prayer of the defendant, 
the circuit court instructed the jury, ‘‘ that the said accounts were not com- 
petent per se, upon which to charge the defendant or his intestate for any 
sums therein contained, further than the mere payment of money from the 
treasury to the said intestate, or to his authorised agent.” 

By the court: The items embraced by this instruction were charges made 
against O. for the acts of certain persons, alleged to be his agents, without 
annexing to the transcript copies of any papers showing their agency, or 
offering any proof that they acted under the authority of O.: the circuit 
court, therefore, properly instructed the jury, that the transcript, per se, did 
not prove these items. 

The plaintiffs then proved by R. S. that he received, as the agent of O. six 
thousand three hundred and fifty dollars and ninety-nine cents, on warrant 
No. 5471, under the contract, and that the same was applied to the credit of 
O. in the Bank of the United States, at Washington, of which payment the 
witness believed O. had notice. The counsel for the plaintiffs stated, that 
they confined their claim to the above item, which was the first one charged 
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in the treasury account exhibited. The counsel for the defendant then 
moved the court to instruct the jury, that this account, as also the preced- 
ing one offered in evidence by the plaintiffs, was evidence for the defendant, 
for the items of credits contained in either ; and that in claiming them, he 
did not admit the debits; which instruction was given by the court and to 
which an exception was taken. 

By the court: This instruction involves the same question which has already 
been decided, between the same parties, at the present term. There was 
no error, in giving the instruction. 

In the further progress of the trial, the plaintiffs offered to withdraw from 
the jury the said two accounts mentioned in the preceding exception, and 
all the evidence connected with said accounts, to which the defendant’s 
counsel objected, and the court refused the motion. 

By the court: A treasury account which contains credits as well as debits, is 
evidence for the defendant as well as the government ; and unless there be 
an abandonment of the suit by the counsel for the government, it has no 
right to withdraw from the jury, any part of the credits relied on by the 
defendant. 

The circuit court, on the prayer of the defendant, instructed the jury, that the 
transcript from the books and proceedings of the treasury, can only be re- 
garded as establishing such of the items of debit, in the account stated in the 
said transcript, as are for moneys disbursed through the ordinary channels 
of the treasury department, where the transactions are shown by its books, 
and where the officers of the department must have had official knowledge 
of the facts stated: but that the transcript is evidence for the defendant of 
the full amount of the credits therein stated ; and that, by relying on the 
said transcript, as evidence of such credits, the defendant does not admit 
the correctness of any of the debits in the said account, of which the trans- 
cript is not, per se, evidence; and that the said transcript is not, per se, evi- 
dence of any of the items of debit therein stated, except the first. 

By the court: The correctness of the principle laid down by the circuit court 
in this instruction, has been recognised by this court, in a case between the 
same parties, at the present term. 


IN error to the circuit court of the United States for the 
county of Washington in the District of Columbia. 

This was an action of debt instituted by the plaintiffs in error 
against the defendant’s intestate Benjamin G. Orr and two 
others, on a joint and several bond to the United States, dated 
15th January 1817, in the penalty of forty thousand dollars, 
conditioned that the intestate, Orr, should fulfil certain articles 
of agreement of the same date, made between the acting sec- 
retary of war and the intestate, by which the intestate agreed to 
supply the rations required for the use of the United States 
troops, within the limits of the states of South Carolina and 
Georgia, from the Ist of June 1817, to the 31st of May 1818, 
inclusive. 
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The defendant, after oyer of the bond and condition and of 
the articles of agreement, pleaded performance, according to 
the true intent and meaning of the condition of the bond. 

The plaintiffs replied that the said Benjamin G. Orr did not 
well and truly perform and fulfil the covenants and agreements 
comprised and mentioned in the articles of agreement referred 
to in the said condition of the said writing obligatory, but 
broke the said covenants and agreements in the following in- 
stances, to wit : 

That although the said United States did advance and fur- 
nish to the said Benjamin G. Orr divers large sums of money, 
at divers times, on account of, and to enable him, the said 
Benjamin, to carry into effect the said articles of agreement, 
which said several sums of money amounted altogether to 
the sum of one hundred and nine thousand five hundred dol- 
lars: and although the accounts of the said Benjamin G: Orr, in 
relation to the articles of agreement aforesaid, have been duly 
and finally settled by the accounting officers of the govern- 
ment of the United States; and, upon the said settlement, 
there was found to be due to the United States, from the said 
Benjamin, the sum of two thousand and twelve dollars and 
thirty-three cents, of which the said Benjamin had due notice: 
Yet the said Benjamin altogether failed to pay to the United 
States the said sum of money, or any part thereof, and the 
same remains still due and unpaid to the said United States. 

The defendant rejoined that the said Orr did not break the 
condition in manner or form ; and upon these pleadings issue 
was joined. In December 1831, the cause was tried, and a 
verdict, under the charge of the court, was rendered for the 
plaintiff, upon which judgment was entered. 

On the trial of the cause, the counsel for the United States 
gave in evidence the bond executed by the said Orr, with the 
condition thereto annexed, dated 15th of January 1817; a con- 
tract between the said Orr and George Graham, acting secre- 
tary of war, for the supply and issue of all the rations for the 
use of the troops of the United States, within the limits of the 
states of South Carolina and Georgia, including that part of 
the Creek lands lying within the territorial limits of Georgia, 
thirty days notice being given of the post or place where rations 
may be wanted, or the number of troops to be furnished on 
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their march, from the Ist day of June 1817 until the 31st day 
of May 1828 inclusive, for prices fixed in the contract ; and an 
account current stated and settled by the accounting officers of 
the treasury, between the United States and the defendant’s 
intestate, on the 18th of August 1820, upon which a balance 
was due, amounting to two thousand and twelve dollars and 
thirty cents. 

The plaintiffs’ counsel also gave in evidence a previous ac- 
count, dated May 11, 1819, stated by the proper accounting 
officers of the treasury, for the purpose of proving that the 
balance of nineteen thousand one hundred and forty-nine 
dollars and one cent, which appeared to be due to him, had 
been paid to him or his agent ; and produced the power of attor- 
ney, and the receipt on the back of the said account. 

Annexed to the transcript from the treasury containing the 
account, was the following letter. 

Washington, 6th May 1819. 

Sir: I will thank to pay to R. Smith, Esq. any sum 
which may be found due me on my late Georgia contract, to 
the amount of, or within the limit of twenty-five thousand 
dollars, which will cover the interest which has accrued upon 
the drafis heretofore conditionally accepted of, as well as the 
principal, and oblige, 

Yours, &c. 
BenJaMIn G. Orr. 

To the Honourable the Secretary at War, 

or person acting for him. 

On the back of the transcript was the following receipt. 

Received, May 14, 1819, warrant numbered 3944, for 
$19,149 01, in full of the within account. 

Among other debits in the account were the following : 

1817. To account transferred from the books of the second 
auditor, for this sum, standing to his debit on those of this 
office—$15,000. 

1817. Sept. 19, for warrant No. 972, for payment of his 
draft, favour R. Smith, dated 22d July 1817, on account of do. 
— $20,000. 

1817. Nov. 6, for warrant No. 1219, for payment of his 
draft, favour R. Smith, dated 20th September 1817, on account 
of do.— $12,000. 
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1819. May 14, to warrant of the treasurer, No. 3944, for 
this sum, paid R. Smith, per order of B. G. Orr—$19,149 01. 

And the defendant thereupon prayed the court that the said 
account last mentioned, was not evidence per se that certain 
charges in said account were correctly chargeable to the said 
contractor; which opinion the court gave; to which opinion 
the counsel for the plaintiffs excepted. 

The court charged the jury that the accounts produced in 
evidence by the United States were evidence for the defendant 
of all the items of credit therein contained ; and that the de- 
fendant, by referring to and relying on them as evidence for 
that purpose, did not admit the correctness of any of the debits 
therein of which the account was not per se evidence, nor make 
the same evidence before the jury. 

To these instructions the plaintiffs excepted. 

The plaintiffs prosecuted this writ of error. 


The case was argued by Mr Butler, attorney-general, for the 


United States ; and by Mr Coxe and Mr Jones, for the defen- 
dant. 


For the United States, it was contended, that the judgment 
of the circuit court ought to be reversed for the following rea- 
sons. 

I. The account stated was, under the acts of congress, and 
the provisions of the contract, competent evidence to charge 
the defendant— 


Ist. With all the items of charge therein contained; and if 
not, then : 

2d. It was, at all events, sufficient to charge him with the 
moneys received on the various warrants specified in the ac- 
count. 


II. The court erred in its decision on the second point above 
stated— 

ist. The account was one entire document, and the defen- 
dant, if he elected to rely on any part thereof, was bound, 
by the general rules of evidence, to take the whole as evi- 
dence, so far as it was pertinent to the subject matter of the 
suit. 


2d. There is the, more reason for adhering to the general 
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rule in this case, because the account was stated by a public 
officer, to whom, by law, and by the contract of the parties, 
the duty of settling the accounts in question was to be re- 
ferred. 


The Attorney-General argued, that the treasury statement 
exhibited and read in evidence on the trial of the cause, ought 
to have been admitted as prima facie evidence of the balance 
due to the United States. Large sums were admitted to have 
been received by Orr; and this was sufficient to authorise the 
admission of other items in the accounts, not included in those 
sums. These items were charges, in some instances, for 
sums paid on warrants drawn in favour of the contractor, and 
in others, for sums paid also on warrants, in favour of other 
persons under his authority. 

He cited the acts of congress relative to the settlement of 
public accounts. Act of 1792,2 Laws U.S. 303; Act of 1797, 
2 Laws U. S. 594; Act of 1795, 2 Laws U.S. 502; Act of July 
16, 1798, 3 Laws U.S. 114; Act of 3 March 1817, 6 Laws U. 8. 

By the act of 1817, all accounts for army supplies are to be 
settled at the treasury department, and the third auditor is 
particularly charged with the settlement of army accounts. 
This act refers to the law of 1799, and adopts it as applying to 
accounts to be settled by the third auditor ; and the law of 1797 
makes the books and proceedings of the treasury evidence. 

The auditor had a right to charge the defendant’s intestate 
for warrants drawn in favour of other persons on his contract. 
He was bound, and had authority to inquire, whether the ad- 
vances were made on the contract, and by his order. He 
must have had evidence of the money having been drawn by 
such order. 

The transcript was certainly evidence, and was so admitted ; 
and the whole question in the court below was as to the effect 
of that evidence. If it was evidence of money paid to Orr 
himself, it must be evidence of money paid to others by his 
order. 

The vouchers for the payment to Richard Smith, of nineteen 
thousand one hundred and forty-nine dollars and one cent, 
must have been left in the office, and have been the authority 
on which the payment is made. The warrant for the account 
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must have shown the authority by which the money was paid, 
and this was apparent upon it, viz. the orders in favour of 
Richard Smith and others. 

It could not have been the exclusive object of the act of 
congress making the transcript evidence to supersede ee ne- 
cessity of producing the origirtal books. . 

The whole sums charged in the account growing out of 
the warrants, stand on the same ground, and come within 
the ordinary official action of the auditor; and the whole ac- 
count, thus entered, should have been admitted as proved, 
prima facie. 

The Attorney-General referred to the case of the United 
States v. Buford, 3 Peters 12, and contended that the princi- 
ples laid down by the court in that case had no application to 
the present question. 

Upon the second exception, it was argued, that the permiss- 
ion to use a part of the account in his favour, by the defendant, 
and yet to deny that the other parts of the same account 
were evidence against him, was contrary to the established 
rules of evidence. Cited: 1 Wash. C: C. R. 344; Bell v. 
Davidson, 3 Wash. C. C. R. 328. The whole transcript was 
one paper, and all its contents should have been taken together. 


Mr Coxe and Mr Jones, contra : 

The principles involved in this case are of general import- 
ance. In the cases of The United States v. Fillebrown,: 7 
Peters 28; The United States v. M’Daniel, 7 Peters 1, and 
The United States v. Ripley, 7 Peters 18, the same questions 
were under examination. The decisions of the court in these 
cases are decisive upon the matters now presented for their con- 
sideration. 

The transcript was admitted as competent evidence, but the 
question was as to the effect of the evidence: what did it 
prove? The act of congress of 1797 makes the treasury 
transcripts evidence ; but this was for the purpose, only, of sub- 
stituting the transcripts for the original books and accounts of 
the treasury. 

The books, if produced, would only be evidence of the 
money paid on the warrant, which is very special; and the 
receipt is given on the warrant, which receipt authorises the 
VOL. VIII.—2 z 
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charge against the party to whom the money was paid. But 
it furnishes no evidence to charge any other person. The 
authority given by Orr to some person to receive money, is not 
a proceeding at the treasury, or to be proved by a transcript. 
Cited: The United States v. Buford, 3 Peters 29, 6 Peters 172, 
201 ; also, the case of Randolph, decided by Mr Chief Justice 
Marshall and Judge Barbour, in Virginia, in 1833. 

The balance of the account transferred ftom the books of the 
second auditor, cannot be proved by its entry in the transcript. 
The transcript of the account should have been produced, and 
it could be seen from it, which part of the sum clainied as the 
balance, was proved by it. Its introduction in this form as 
an item of debit can have no effect. 

As to the second exception. The general rule of evidence 
which obliges a party who introduces a piece of evidence, ’to 
take the whole together, is distinguishable from the rule 
which sanctions the claim of the defendant to the credits in 
the account, without admitting the debits. In this case, the 
plaintiff introduced the account. It contained the admissions 
of the United States, that the defendant was entitled to cer- 
tain credits. They had been established by vouchersy which 
were retained by the treasury department. The defendant 
had a right to call upon the treasury department for a list of 
these credits, without their being connected with an account 
containing charges against him. They are not conditional 
credits, or such as the United States allowed in the event of 
the debits being admitted. They are independent and abso- 
lute charges against the United States, and have no othet 
connection with the debits against the defendant, than that 
they arose out of the same transaction. 

The exception allowed by Judge Washington, in the circuit 
court of Pennsylvania, (Bell v. Davidson, 3 Wash. C. C.'R. 
$28) was the principle claimed for the defendant. 


Mr Justice M’Lean delivered the opinion of the Court. 

This suit was originally brought by the plaintiffs, against 
Benjamin G. Orr, who has since deceased, in the circuit court 
of the United States for the District of Columbia, to recover the 
balance of a treasury settlement, charged against him on the 
hooks of the treasury department. At the trial, several excep- 
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tions were taken to the instruction of the court to the jury, 
and those exceptions are brought before this court, for their 
decision, by a writ of error. 

On the 15th of January 1817, Orr made a contract with the 
government, to supply the troops of the United States with 
rations, &c. within a certain district, and executed a bond and 
contract, agreeably to the usages of the war department, in 
such cases. 

The action was brought upon the bond, and at the trial, the 
plaintiffs gave in evidence the contract annexed to the bond, 
and a treasury statement, which showed a balance against 

_Orr of two thousand and twelve dollars and thirty-two cents. 

And the plaintiffs also gave in evidence another transeript, 
in order to prove that Orr, under a previous account with the 
United States, had been paid a balance of nineteen thousand 
one hundred and forty-nine dollars and one cent, stated to be 
due to him, which was paid to his agent, under a power of 
attorney, and the receipt for the same was indorsed on the back 
of the account. And the court, on the prayer of the defend- 
ant, instructed the jury, that this second transcript was not 
evidence, per se, to establish all the items charged to the 
defendant ; to which instruction the plaintiffs excepted. 

The item principally objected to, was paid to Richard Smith, 
as the agent of Orr. In proof of this agency, the following 
letter was relied on, and which was annexed to the transcript. 
* Washington, 6th May1819. Sir: I will thank to pay to 
R. Smith, Esquire, any sum which may be. found due me.on 
my late Georgia contract, to the amount of, or within ‘the 
limit of twenty-five thousand five hundred dollars, which will 
cover the interest which has accrued upon the drafts heretofore 
condittonally accepted of, as well as the principal ; and oblige 
yours, &c.” Signed “Benjamin G. Orr,” and directed to the 
secretary of war. 

On the back of the transcript was indorsed the following 
receipt, “Received, May 4th 1819, warrant numbered 3944, 
for nineteen thousand one hundred and forty-nine dollars and 
one cent, in. full of the within account. Signed, Richard 
Smith,” 

Orr’s contract commenced on the Ist day of June 1817, and 
terminated on the 31st day of May 1818. 
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It appears, therefore, that at the time the above order was 
given to Smith, the contract of Orr had expired nearly a year. 
The order requested the secretary of war to pay any sum that 
might be due on the contract, not exceeding a specified amount. 
Under this authority the government could not pay to Smith, 
so as to charge Orr, a larger sum than was due on his con- 
tract. It was neither the expectation of Smith to receive, nor 
the intention of Orr to pay a greater amount than was due on 
his contract ; and for any payment beyond this, the government 
must look to the agent, and not to Orr, for repayment. 

It therefore appears that the circuit court did not err in their 
instruction, above stated, to the jury. 

The counsel for the United States, in addition to the-above 
transcript, the power of attorney to Smith, and his receipt, 
proved, by Smith, that the money received by him under the 
said power of attorney, was applied to the credit of Orr, in the 
Bank of the United States, at Washington ; which payment, 
the witness supposed was made known to Orr, though he 
could not speak positively on the subject, as he did not com- 
municate the information to him. 

And the counsel who offered this evidence stated, that he 
offered it to show that the accounts between Orr and the gov- 
ernment, under the contract of the 15th of January 1817, had 
been settled up to that time, and that the balance of nineteen 
thousand one hundred and forty-nine dollars and one cent had 
been paid to Smith as the agent of Orr; and that he offered 
the evidence for no other purpose. 

The counsel for the United States then gave in evidence to 
the jury, a subsequent account between Orr and the govern- 
ment, under the above contract. And on the prayer of the 
defendant, the court instructed the jury, “that the said ac- 
counts were not competent, per se, upon which to charge the 
defendant or his intestate, for any sums therein contained, fur- 
ther than the mere payment of money from the treasury to the 
said intestate, or to his authorised agent.” 

The items embraced by this instruction were charges made 
against Orr for the acts of certain persons alleged to be his 
agents, without annexing to the transcript copies of any pa- 
pers showing-their agency, or offering any proof that they acted 
under the authority of Orr ; the circuit court, therefore, pro- 
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perly instructed the jury, that the transcript, per se, did not 
prove these items. 

The plaintiffs then proved by Richard Smith, that he re- 
ceived, as the agent of Orr, six thousand three hundred and 
fifty dollars and ninety-nine cents, on warrant No. 5471, 
under the contract, and that the same was applied to the credit 
of Orr, in the Bank of the United States at Washington, of 
which payment the witness believed Orr had notice. 

The counsel for the plaintiffs stated, that they confined 
their claim to the above item, which was the first one charged _ 
in the treasury account marked A. And the counsel for the 
defendant then moved the court to instruct the jury, that 
this account, as also the preceding one offered in evidence by 
the plaintiffs, was evidence for the defendant, for the items of 
credits contained in either, and that in claiming them, he did 
not admit the debits; which instruction was given by the court, 
and to which an exception was taken. 

This instruction involves the same question which has al- 
ready been decided, between the same parties, at the present 
term. There was no error in giving the instruction. 

Inthe further progress of the trial, the plaintiffs offered to 
withdraw from the jury the said two accounts mentioned in 
the preceding exception, and all the evidence connected with 
said accounts ; to which the defendant’s counsel objected ; and 
the court refused the motion. 

A treasury account which contains credits as well as debits, 
is evidence for the defendant as well as the government; and, 
unless there be an abandonment. of the suit by the counsel for 
the government, it has no right to withdraw from the jury any 
part of the credits relied on by the defendant. 

The next and last instruction given by the court on the 
prayer of the defendant, and to which the plaintiffs excepted, 
was, “that the said transcript A, from the books and pro- 
ceedirigs of the treasury, can only be regarded as establishing 
such of the items of. debit, in the account stated in the said 
transcript, as are for moneys disbursed through the ordinary 
channels of the treasury department, where the transactions are 
shown by its books, and where the officers of the department 
must have had official knowledge of the facts stated ; but that 
the transcript is evidence for the defendant of the full amount 
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of the credits there instated ; and that, by relying on the said 
transcript, as evidence of such credits, the defendant does not 
admit the correctness of any of the debjts in the said account, 
of which the transcript is not, per se, evidence ; and that the 
said transcript is not, per se, evidence of any of the items of debit 
therein stated, except the first.” 

The correctness of the principle laid down by the court, in 
this instruction, has been recognised by this court, in a case 
between the same parties, at the present term, as above re- 
ferred to. 

As this court sanctions all the instructions of the circuit court 
given to the jury, in this case, at the prayer of the defendant, 
and also in refusing to instruct on the prayer of the plaintiffs, 
the judgment of the circuit court is, as a matter of course, 
affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States, for the Dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel; on consideration whereof, it is 
ordered and adjudged by this court, that the judgment of the 
said circuit court in this cause be, and the same is hereby 
affirmed. 
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Tue Unitep States, PLAINTIFFS1AN ERROR V. WALTER JONES, 
ADMINISTRATOR DE BONIS NON OF BENJAMIN G. Orr. 


Tue Same v. THe SaME. 


A contract was made for the delivery of rations for the use of the troops of 
the United States, “thirty days’ notice being given of the post or place 
where the rations may be wanted.”’ In an action on 4 bond with sureties 
for a balance claimed to be due to the United States by the contractor, the 
United States introduced the testimony of a Mr Abbott, and proved by him, 
that at the time when contracts were made for the supply of the United 
States troops, the contractors (as he believed) were then informed of the 
fixed posts within the limits of the contract, and the number of troops there 
stationed ; and that rations were to be regularly supplied by such contractor, 
according to the number of troops so stationed at such places; and that the 
contractor was informed he was to continue so to do, without any other 
notice so to do; and that special requisitions and notices of thirty days 
would be made and given, for all other supplies at other places or posts, 
and for any change in the quantity of supplies which might become neces- 
sary at the fixed posts, from a change in the number of troops stationed at 
such fixed posts; and that such was the understanding at the war depart- 
ment, in settling the accounts of contractors. But he did not know of any 
verbal explanation between the seeretary of war and Orr on this subject, 
specifying any thing more or less, than what the contract specified; and he 
did not know that there had been any submission or agreement of contractors, 
to such a construction of their contracts, but that such was the rule adopted 
by the accounting officers, in settling the accounts of contractors. The 
defendant, among other things, introduced evidence to shéw, that the ¢on- 
tractor always insisted on the necessity of requisitions and notices, accord- 
ing to the terms of the contract, for supplies at all posts, before he could be 
charged with a failure ; and also to show the custom of making requisitions, 
and giving such notices for supplies at all posts where provisions were re- 
quired, and without regard to their being old-established posts, or new ones _ 
established after the contract. After the whole evidence was closed, the 
attorney for the United States prayed the court to instruct the jury, “ that 
it was compétent for them to infer from the said evidence, that the con- 
tractor, in supplying the fixed posts as he had before done under his former 
contract, and knowing thereby the number of rations there required, dis- 
pensed with any special requisition and notice, in relation to such Sepplies 
to said posts; and in case of failure to supply such posts, according to 
usage and knowledge, is liable, under the bond and contract upon which 
this action is founded.” The circuit court refused to give this instruction, 
and the question now is, whether it ought to have been given. 

Held: that there was no error in the refusal of the circuit court to give the 
instructions. 5) 

The sureties in the bond ef a contractor, given to secure the performance of 
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a contract for the supply of rations for the troops of the United States, 
are not responsible for any balance in the hands of the contractor, at the 
expiration of the contract, of advances made to him, not on account of that 
particular contract exclusively, but on account of that and other contracts, 
as a common fund for supplies, where accounts of the supplies, the expen- 
ditures and the funds, had all been throughout blended indiscriminately 
by both parties, and no separate portion had been designated, or set apart 
for the contract of 1818. : 
To say that the sureties in the bond should be liable for the whole balance, 
would be to say, that they should be liable for advances made under any 
other contracts; and if not liable for the whole, the very case supposed in 
the instruction precludes the possibility of any legal separation of the 
items of the balance. Each and all of them areblended, per my et per tout, 
as acommon fund. The case indeed, in the principles which must govern 
it, ranges itself under that large class of cases, where a party, bound for 
the fidelity of a clerk or other agent of A, as keeper of his money or 
accounts, is held not liable for acts done as the keeper of the money or 
accounts of Aand B. And in the present suit there is no difference in 
point of law between the liability of the principal and that of the sureties 
upon the bond. It is the same contract, as to both; and binds both or 
neither. The United States are not, however, without remedy ; for there 
can be no doubt, that an action in another form would lie against the con- 
tractor for any balance, however received, which remained unexpended in 
his hands after the termination of the service for which the advances were 
made. 
The receipts of the contractor, for moneys paid to him by the United States, 
- are prima facie evidence that the money was received by him on account 
of the contract, and it is incumbent, in action on the bond given with sure- 
ties for the performance of the contract, for the parties to show that the 
money was not paid on account of the contract as stated in the receipts, 
but they are not bound to show that it was so stated by mistake or design 
on the part of the government and the contractor, and intended to be 
applicable to some other contract. 
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IN error to the circuit court of the United States for the county 
of Washington, in the district of Columbia. 

The United States instituted actions of debt upon two 
joint and several bonds, dated 9th February 1818, in the penal 
sum of thirty-five thousand dollars, conditioned that Benjamin 
G. Orr, his heirs, executors or administrators, or any of them, 
shall and do in all things, well and truly, observe, fulfil, ac- 
complish and keep all and singular the covenants, conditions 
and agreements whatsoever, which, on the part and behalf of 
the said Benjamin G. Orr, his heirs, executors or administrators, 
are or ought to be observed, performed, fulfilled, accomplished 
and kept, comprised or mentioned in certain articles of agree- 
ment or contract, bearing date the 9th day of February 1818, 
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made between John C. Calhoun, secretary of war, and the said 
Benjamin G. Orr, concerning the supply of rations to the troops 
of the United States, within the state of Georgia, including 
that part of the Creeks’ land, lying within the territorial limits 
of said state, according to the true intent, meaning and pur- 
port of the said articles of agreement or contract.” 

The defendant pleaded performance in all things to be done 
and performed according to the tenor and effect of the condition 
of the bond. 

The replication states that the said Benjamin G. Orr, in the 
said condition mentioned, did not well and truly perform and 
fulfil the covenants and agreements comprised and mentioned 
in the articles of agreement referred to in the said condition of 
the said writing obligatory ; but broke the said covenants and 
agreements in the following instances, to wit : 

That, although the said United States did advance and fur- 
nish to the said Benjamin G. Orr divers large sums of money, 
at divers times, on account of, and to enable him, the said 
Benjamin, to carry into effect the said articles of agreement, 
which said several sums of money amounted altogether to the 
sum of dollars : 

And although the accounts of the said Benjamin G. Orr, in 
relation to the articles of agreement aforesaid, have been duly 
and finally settled by the accounting officers of the government 
of the United States; and, upon the said settlement, there 
was found to be due to the United States, from the said Benja- 
mip, the sum of dollars. 

Upon this replication issue was joined, and a verdict and 
judgment rendered in favour of the defendant; and in May 
1831 the plaintiffs prosecuted this writ of error. 

The provisions in this contract, made by Benjamin G. Orr 
and the plaintiffs, upon which the breaches were assigned on 
the part of the United States, were the following : 

Ist. That the said Benjamin G. Orr, his heirs, executors, 
or administrators, shall supply and issue all the rations, to con- 
sist of the articles hereinafter specified, that shall be required 
of him or them, for the use of the United States, at all and 
every place or places where troops are or may be stationed, 
marched, or reeruited, within the limits of the state of Georgia, 
including that part of the Creeks’ land lying within the terri- 
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torial limits of said state, thirty days’ notice being given of the 
post or place where rations may be wanted, or the number of 
troops to be furnished on their march, from the Ist day of June 
1818, until the 31st day of May 1819, inclusive. 

$d. That supplies shall be furnished by the said Benjamin 
G. Orr, his heirs, executors, or administrators, at the fortified 
places and military posts that are or may be established in the 
limits aforesaid, upon the requisition of the commandant of 
the army or a post, in such quantities as shall not exceed what 
is sufficient for the troops to be there stationed, for the space 
of three months, in advance, in good wholesome provisions, 
consisting of due proportions of all the articles forming the 
ration. 

5th. That the commanding general, or person appointed by 
him, at each post or place, in case of absolute failure or defici- 
ency in the quantity of provisions contracted to be delivered 
and issued, shall have power to supply the deficiency by pur- 
chase, at the risk and on account of the said Benjamin G. Orr, 
his heirs, executors, or administrators. 

The breaches assigned were: that, although the United 
States had advanced to Benjamin G. Orr, at several times after 
the execution of the contract, several sums of money amount- 
ing to eighty thousand dollars, on account of the contract and 
agreement entered into by him, yet he had failed to furnish 
and to supply to the said United States the rations which were 
required to be furnished by him under the articles of agree- 
ment aforesaid, or in any manner to account with the said 
United States for the said sums of money so advanced and fur- 
nished to him as aforesaid. And by reason of the said failure, 
the United States were exposed to great inconvenience, and to 
great and heavy losses, and were compelled to advance large 
sums of money for the supply of the troops of the United States, 
stating the several amounts advanced, and the places at which 
the provisions were supplied. 

The United States further alleged and charged that the 
accounts of the said Orr, in relation to the contract aforesaid, 
have been'duly settled by the accounting officers of the 
government of the United States; and upon the said settle- 
ment, there was found to be due from the said Orr to the said 
United States, the sum of forty-cight thousand three hundred 
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and eight dollars and forty-eight cents; and that the said Orr 
had notice thereof. 

Four bills of exceptions were tendered on the trial by the 
plaintiffs, to the opinion of the court given in charge to the 
jury, and were respectively sealed by the court. 

The first exception set out the evidence given on the part 
of the United States, consisting of the bond and condition, the 
contract entered into by Orr, the accounts stated and settled 
in the proper departments of the government, showing the ad- 
vances and payments of the sums of money to him, and 
vouchers and documents in support of the same; and also, 
evidence to show non-performances of the agreement to de- 
liver the provisions to the troops of the United States, at the 
several posts within the district designated in the contract. 

The account current stated by the accounting officers of 
the United States, charged the contractor, with three several 
sums, amounting to eighty thousand dollars, as follows: 

1818. Feb. 19, for part of warrant No. 1660, for the pay- 
ment of his drafts in favour of Richard Smith, dated 11th Feb. 
1818, $55,000 ; March 6, for warrant No. 1733, received by 
him on account, $15,000 ; July 2, for warrant No, 2262, re- 
ceived by him on account, $10,000—$80,000. 

The account also contained other items of debit for the cost 
and expenses of supplies furnished in consequence of the as- 
serted failure of the contractor, amounting, with the advances 
stated, to $106,957 19. Credits where allowed in the account 
amounting to $58,648 71. Leaving a balance alleged to be 
due to the United States of $48,308 48. 

No proof was offered of any requisition or notice to the con- 
tractor for the supplies at the posts where the failures were 
alleged to have occurred. 

The plaintiffs showed, however, that on the 15th of January 
1817, Benjamin G. Orr contracted to supply all rations re- 
quired for the use of the United States troops within the limits 
of South Carolina and Georgia, from the Ist day of June 
1817, to the 31st day of May 1818, inclusive ; and that in the 
execution of that contract, he had become acquainted with 
the number of rations required at the fixed posts; and evi- 
dence was also offered to the jury, which was intended to 
prove to their satisfaction on the one side, that the contractor 
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had dispensed with any special requisition or notice, under the 
last contract, and on the other, that he had always insisted on 
the necessity of notice. 

Upon the evidence so given, the counsel for the United 
States prayed the court to instruct the jury, that it was com- 
petent for them to infer from the evidence, that the'said Orr, 
in supplying the fixed posts as he had before done, under his 
former contract, and knowing thereby the number of rations 
there required, dispensed with any special requisition and no- 
tice in relation to such supplies to said posts, and, in case of 
failure to supply such posts according to usage and knowledge, 
is liable, under the bond and contract upon which this action 
is founded. Which last instruction the court refused to give 
in relation to any of the charges for failure, as aforesaid, being 
of opinion that the United States were not entitled, under the 
said contract, to charge the said Orr for the amount paid by 
them for provisions, upon any supposed case of absolute failure 
or deficiency in the quantity of provisions contracted to be de- 
livered and issued by the said Orr, unless such failure or defi- 
ciency took place after a requisition upon the said Orr, (or his 
agent, duly authorized by him to receive such requisition) 
made by the commandant of the army or a post, in case the 
provisions were wanted for a fortified place or a military post ; 
and in no case, unless such failure or deficiency took place 
after thirty days’ notice had been given to him, or his said 
agent, of the post or place where the rations were wanted, or 
of the number of troops to be furnished, in case the rations 
were wanted for marching troops. 

To this refusal the counsel of the United States excepted. 

The defendant, after giving in evidence the documents and 
vouchers in support of such of the additional credits claimed 
by him as had been rejected and remarked upon by the third 
auditor, contended, (upon the grounds stated in the foregoing 
exception, and upon the authority of the court’s said decision) 
that all the items of charges against said Orr in said official 
accounts, under the contract of February 9, 1818, stated, except 
the three advances from the treasury of fifty-five thousand 
dollars, fifteen thousand dollars, and ten thousand dollars, first 
charged, and insisted upon the rejection of the same, and then 
claimed to have set off against the said eighty thousand dollars, 
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and to be allowed in this suit the several sums 6f money ad- 
mitted to the credit of said Orr under said contracts for pro- 
visions furnished, and expenditures, upon abstracts and vouch- 
ers by him and his administrator exhibited to the third auditor, 
and claimed as credited in said official accounts, disclaiming 
and deducting from said credits all such as appeared to be 
mere counter credits or cross entries dependant upon the cor- 
responding and contested charges in said accounts ; and also 
claimed the allowance of such of the said additional credits as 
had been rejected and remarked on by the third auditor as 
aforesaid. Whereupon the plaintiffs, by their counsel, made 
the following prayer to the court: That, as the defendant 
has used ‘the account exhibited by the plaintiffs, and have 
claimed the credits therein stated as allowed to the contractor, 
from the jury, without offering any other evidence of their 
claim to such credits, then the whole of said account is to 
go to the jury, as well the charges as the credits in the said 
account; and if the defendant shall offer no evidence to im- 
peach the items charged in the aecount, they are to be taken 
as correct ; and that the defendant cannot rely on the account 
for his credits, without being bound by such entries of charge 
as he may be unable to impeach. 

Which instruction and opinion the court refused to give ; to 
which refusal the attorney of the United States excepted. 

The defendant prayed the court to instruct the ‘jury as fol- 
lows: That if the jury find and believe from the evidence 
aforesaid, that the three several advances from the war depart- 
ment to said Orr, in the stid first account above charged, to 
the amount of eighty thousand dollars, though appearing in 
the receipts for the same as made on account of this contract, 
were nevertheless advanced under an arrangment and under- 
standing between the government and said Orr, to which the 
sureties in the bond now in suit were in no manner party or 
privy, that the said sums of money were to be held by the 
said contractor as a common fund of supplies, as well for the 
forts and military posts in Florida, including the subsistence of 
Indian prisoners there, as of the posts within the state of 
Georgia and the Creek lands within the territorial limits of 
that state, and to be indiscriminately applied to all or any of 
both Georgia and Florida forts and military posts, upon the 
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terms and conditions of this contract, as if extended to the 
Florida posts; and that the said contractor was accordingly 
called on and required, in the execution of this contract, and out 
of the general fund so advanced nominally under this contract, 
to furnish subistence as well for the Florida posts, including 
Indian prisoners there, as for the posts within the proper terri- 
torial limits of the contract, indiscriminately; and that both 
branches of supply were blended in debits for alleged failures, 
&c. and credits for supplies in the same official account of ad- 
vances and expenditures under this contract, as kept at the 
proper accounting departments of the treasury and war depart- 
ments, without there having been any specific part or portion of 
the said advances designated and set apart for the two branches 
of supply and subsistence, in Georgia and Florida respectively. 
Then the obligors in the bond now in suit, or any of them, 
are not responsible in this action under the tenth article of 
said contract, for the accounting and paying by said Orr of 
any balance or surplus of the said advances remaining in his 
hands unexpended at the time of the expiration of the term of 
said contract, in the execution of the said contract, and in the 
supplies of subsistence therein stipulated for; which opinion 
the court gave as prayed ; to which the United States excepted. 

The attorney for the United States agen the following 
instruction. 

That the receipts of Orr, offered in evidence, are prima 
facie evidence that he received the eighty thousand dollars 
under the contract on which this. suit is brought, and that it 
is incumbent on the defendant to satisfy the jury, by evidence, 
that the said advances were not made under the said contract, 
as stated in the said receipts, but that it was so stated by mistake 
or design on the part of the government and said Orr, and intended 
to be applicable to some other contract. 

Which the court refused to give as prayed, but instructed 
the jury that the receipts of Orr aforesaid, are prima facie evi- 
dence that he received the eighty thousand dollars under the 
contract on which this suit is brought, and that it is incumbent 
on the defendant to satisfy the jury, by evidence, that the said 
advances were not made under the said contract as stated in 
said receipts. 

To which refusal the United States mye 
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The case was argued by Mr Butler, attorney-general, for 
the United States; and by Mr Coxe and Mr Jones, for the 
defendant. 


For the United States, it was contended, that the judgment 
of the court below is erroneous, and ought to be reversed for 
the following, among other reasons. 

I. The first exception was well taken. 

1. It was competent for the contractor to dispense with 
notice—certainly so far as his own liability, which is the only 
question in the present suit, was concerned—and there was 
some evidence before the jury, from which such a waiver 
might have been inferred. 

2. The rule laid down by the court, and their refusal to 
instruct as prayed, entirely withdrew that evidence from the 
consideration of the jury. 

I]. The second exception was well taken. 

1. The account was one entire document, and the defend- 
ant, if he elected to rely on any part thereof, was bound, by 
the general rules of evidence, to take the whole as evidence, 
so far as it was pertinent to the subject matter of the suit. 

2. There is the more reason for adhering to the general 
rule in this case, because the account was stated by a public 
officer, to whom, by law, and by the contract of the parties, 
the duty of settling the accounts in question, was to be re- 
ferred. 

III. Admitting the premises on which the instruction stated 
in the third exception was given, to have been found by the 
jury, still the conclusion adopted by the court does not legally 
follow ; but the principal and his representatives may be held 
accountable in this action, for any balance remaining unex- 
pended of moneys advanced in the manner suggested in said 
exception. 

IV. The whole instruction mentioned in the fourth ex- 
ception, ought to have been given as prayed. 

The Attorney-General stated, that the ‘first question to be 
examined was, whether the contractor could dispense with the 
notice required tobe given tohim, of the place where the rations 
were to be delivered to him, under the first part of the con- 
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tract. And secondly, whether there was evidence to show 
.that he had done so. 

The sureties of the contractor have nothing to do with this 
inquiry. 

There is a distinction between the rights of the principal and 
the sureties, in such a case as this. While the sureties might 
claim not to be affected by any waiver of the notice, and there- 
fore object to evidence of such a waiver in a suit against them, 
the principal can have no such right. This suit is on a joint 
and several bond; and a recovery might be had against the 
principal, although it could not, on the same evidence, be sus- 
tained against the sureties. The suit is against the contractor 
Orr, and the rights of the sureties are not at all involved in it.” 
No suit has been instituted against the sureties. 

The principal in a bond may be liable for the payment of 
the sum due upon it, and yet the surety may not be responsible. 
As where the surety is an infant, a judgment against the 
principal would not affect him. 

Although a judgment in favour of the principal in a bond, 
may be evidence for a surety, it does not follow, that a judg- 
ment against the principal is evidence against a surety. Norris’s 
Peake 73. The undertaking of the surety is collateral ; and 
if the principal is acquitted’ of his responsibility, that of the 
surety is at an end for ever. While it is admitted, that the 
construction to be given to the bond, is the same in an action 
against the principal as against the surety, yet the evidence 
which is admissible when the remedy is sought against the 
principal, may be different. 

It will not be denied, that so far as Orr was interested in 
the consequences of a waiver of the notice, he could waive it. 
The notice required in the contract, was a condition precedent ; 
it was for the benefit of Orr, to prevent his being subjected to 
the consequences of an unexpected demand for provisions, and 
at a place where he had not prepared to deliver them, and did 
iiut-know before hand they would be required at a particular 
period. But, when from circumstances, previously within his 
knowledge ; from his having, under a previous contract, become 
perfectly informed of the wants of the army, and the extent of 
those wants at “the fixed posts,” all the information which 
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notice could give him was already in his possession ; no notice 
was then necessary. 2 

The alleged waiver did not vary the construction. Suppose 
a memorandum had been indorsed on the contract by Orr, 
dispensing with the thirty days notice; this would not have 
been a new contract. 

It is admitted, the inquiry must be confined to the issue 
made in the replication, where the breaches are assigned ; but 
the matter relied upon to show a waiver is embraced in the 
assignment of the breaches. The replication refers to the 
contract, and it covers all advances made to the contractor. 

No opinion upon the weight of the evidence was asked. 
' The evidence was given, from which, it was claimed, that the 
jury might infer the waiver, and the court was requested. to 
charge the jury, that they might decide if notice had been 
waived; but the court, instead of this, decided and did instruct 
the jury, that Orr could not waive notice. 

The instruction asked for should have been given; which 
was, that it should be left to the jury to infer, whether there 
was any evidence, express or implied, by which a waiver of 
notice could be inferred. 

The Attorney-General then went into an examination of the 
evidence; from which, if they had been permitted so to do by 
the court, a waiver of notice might be inferred. He said, the 
weight of the evidence might have been against the waiver, 
but this should have been left to the jury. But the court said, 
in no case can there be a recovery, without proof of previous 
notice of the quantity of provisions wanted. Cited 3 Mun- 
ford 352. 

As to the second exception. The general rule is, that one 
party cannot take advantage of a portion of the contents of a 
paper produced by the other party, without admitting the 
whole of the contents. The whole is made evidence, so far 
as it is applicable to the matters in controversy. 

It is immaterial who introduces the evidence. The rule 
grows out of the fact, that the paper is one entire account. 
The introduction of it, is the introduction of one single docu- 
ment; and the rule rests on the general principle, that a 
confession must be taken together. The United States have 
never admitted the credits separated from the debits. 
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Upon the third exception, it was contended for the United 
States, that the three payments, amounting to eighty thousand 
dollars, were made on the contracts of Orr with the govern- 
ment, promiscuously ; and the instruction asked was, that the 
jury might find what was advanced for the Florida, and what 
for the Georgia posts—there were fixed posts in both—and thus 
discriminate between the contracts. This was a proper sub- 
ject for the jury, and the court ought not to have excluded the 
examination. Cited, 3 Johns. 528. 

The fourth exception was properly taken. Why should not 
the whole instruction have been given? The defendant ought 
to have shown by evidence, that the advances of eighty thou- 
sand dollars were not made under the contract. The receipts 
of Orr were prima facie evidence, and if there was mistake 
or design on the part of the government or of Orr in stating 
them ; then, that they were applicable to some other contract 
should have been shown. 


Mr Jones and Mr Coxe, for the defendant, denied, that on a 
joint and several bond, a recovery can be had against the prin- 
cipal, when the surety is not liable. There is no distinction be- 
tween the principal and the surety in such an obligation. The 
obligation and contract are one, although there may be several 
remedies. 4 Bac. Ab., tit. Obligation, D. 4, 165, 167, note. 

A judgment in a several suit against the principal, will con- 
clude the sureties ; and an acquittal of the principal, it is ad- 
mitted, will discharge the sureties. A judgment against the 
principal, would be evidence against the sureties, in a separate 
action against them. 2 Starkie 196. 

If any distinction ever exists, it must grow out of some thing 
dehors the bond, either before or after its execution, and relate 
to the remedy. 

This case is to be looked at as if Orr had given the bond 
alone ; and it must be admitted, that each party to a joint and 
several bond can act only for himself; he may waive any 
claims he has under it, for himself, but for no other party to it. 
The waiver dispenses with the proof of performance of a condi- 
tion precedent, and is founded on the principle, that the con- 
dition had been performed. But it is denied, that the condition 
in the contract was precedent. It wasa substantial independ- 
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ent agreement, to supply such provisions as should be required 
from Orr, on thirty days’ notice. Strike this out, and the 
contract would be without sense. 

But the court was not called upon to decide upon the opera- 
tion of the alleged waiver. It was asked to decide, that it was 
competent for the jury to infer, that the notice was waived. 
This was asking the jury to infer a legal consequence. 

A military “post,” where rations were to be delivered, 
affords no evidence of the quantity of provisions wanted there. 
Changes in the number of the garrison may occur, so as to 
augment or diminish the number of rations wanted ; and the 
deliveries of 1817 would furnish no evidence of what would 
be required in 1818. The same provision as to notice, was 
contained in both contracts; and no evidence was offered to 
show, that deliveries under the contract of 1817, were made 
without notice. 

The second exception presents the question, whether the 
defendant, by using the account as to the credits contained in 
it, made the debits in the same account, evidence against him. 
The distinction is, whether the evidence is offered by the 
party claiming the benefit of the admission, or by the opposite 
party. The evidence was introduced by the United States. 
This gave the defendant the right claimed. 

It is but justice to a party against whom a treasury account is 
exhibited, such as that relied upon by the plaintiffs, that the 
credits contained in it should be used by him as evidence, 
without prejudice to his right to object to the debits. On the 
examination of the account by the officer who has to adjust his 
account at the treasury, all the original vouchers exhibited by 
him are surrendered, and remain there. When the credit has 
been admitted, the party cannot be deprived of it. 

The third instruction claimed by the plaintiffs, and which is 
the subject of the third exception, assumes, that there was to 
be a common fund for the posts in Florida and Georgia. The 
advances were not, therefore, made upon the contract now in 
question, and they are not covered by the bond on which this 
suit is brought. The contract does not extend to supplies in 
Florida, and no account was exhibited, as settled for advances 
made upon this contract exclusively. Such an account would 
have been proper, and was necessary to enable the jury to 
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decide upon the extent of the defendant’s responsibility. 
There was no error in the action of the circuit court in this 
matter. 

The instructions given to the jury, and which are complained 
of in the fourth exception, are more favourable to the United 
States, than was warranted by the facts. The jury have by 
their verdict found the fact, that there was a blending of 
the advances, and that the advances were not made under 
the Georgia contract only. 


Mr Justice Story delivered the opinion of the Court. 

This is a writ of error to the circuit court of the district of 
Columbia for the county of Washington. 

The original suit was brought on a bond given by Orr, and 
certain persons as his sureties, to the United States, on the 9th 
of February 1818, for the penal sum of thirty-five thousand 
dollars, upon condition, well and truly to perform, &c. certain 
articles of agreement, dated the same day, &c. “ made between 
John C. Calhoun, secretary of war, and the said Orr, concerning 
the supply of rations to the troops of the United States within 
the state of Georgia, including that part of the Creeks’ lands 
within the territorial limits of said state, according to the true 
intent and purport” thereof. The defendant Orr died pend- 
ing the suit, and it being revived against his administrator, the 
latter, after oyer of the bond, and condition, and articles of 
agreement, pleaded a general performance of the condition by 
Orr ; and the replication assigned for breach, that although 
the United States did advance and furnish to Orr, divers large 
sums of money at divers times, on account of, and to enable 
him to carry into effect the articles of agreement ; and although 
the accounts of Orr, in relation to the articles of agreement, 
had been finally settled by the accounting officers of the gov- 
ernment, and upon the settlement, there was found due to the 
United States the sum, &c., &c.; yet he had not paid the 
same, &c. Upon this replication, issue was joined ; and the 
cause being tried, a verdict was found for the administrator, 
upon which judgment was afterwards given by the court in 
his favour. 

At the trial, several bills of exceptions were taken on behalf 
of the United States ; and the validity of these exceptions con- 
stitutes the matter now in controversy before this court. 
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The first article of the articles of agreement above referred 
to, is to this effect. ‘That the said Orr, his heirs, &c. shall 
supply and issue all the rations, to consist of the articles herein- 
after specified, that shall be required of him or them, for the 
use of the United States, at all and every place or places where 
troops are, or may be stationed, marched, or recruited, within the 
limits of the state of Georgia, including that part of the Creeks’ 
land lying within the territorial limits of said state, thirty days 
nolice being given of the post or place where rations may be wanted, 
or the number of troops to be furnished on their march, from 
the Ist day of June 1818, until the 31st day of May 1819, 
inclusive, at the following prices, &c.” The tenth article pro- 
vides, “that all such advances of money, as shall be made to 
the said Orr, &c, for, or on account of the supplies to be fur- 
nished, pursuant to this contract, and all such sums of money 
that the commanding officer of the troops or recruits, &c. may 
cause to be disbursed, in order to procure supplies, in conse- 
quence of any failure on the part of the said Orr, &c. in com- 
plying with the requisitions herein contained, shall be accounted 
for by him or them, by way of offset against the amount of 
such supplies ; and the surplus, if any, repaid to the United 
States immediately after the expiration of the term of this 
contract, together with interest, &c. ; and, that if any balance 
shall, on any settlement of the accounts of Orr, &c. be found 
due by him or them, &c. the same shall be immediately paid.” 

At the trial, the United States, in support of their suit, intro- 
Cuced certain official accounts and statements of the third 
auditor, duly certified from the treasury department, which 
were read in evidence, saving to the defendant all exceptions to 
the competency of these accounts to charge him, otherwise 
than as the items of charges in the same should be supported 
by proof. The United States also read in evidence a contract 
made by Orr in January 1817, for army supplies for the state 
of South Carolina and Georgia for one year, from the 31st day of 
May 1817; the terms of which contract are the same as 
those of the contract of 1818. Besides evidence to other points, 
not now material to be stated, the United States introduced the 
testimony of a Mr Abbott, and proved by him, that at the time 
when contracts were made for the supply of the United States 
troops, the contractors (as he believed) were then informed of 
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the fixed posts within the limits of the contract, and the number 
of troops there stationed, and that rations were to be regularly 
supplied by such contractor, according to the number of troops 
so stationed at such places; and that the contractor was in- 
formed he was to continue so to do, without any other notice 
so to do; and that special requisitions and notice of thirty 
days would be made and given, for all other supplies at other 
places or posts, and for any change in the quantity of supplies 
which might become necessary at the fixed posts, from a change 
in the number of troops stationed at such fixed posts ; and that 
such was the understanding at the war department, in settling 
the accounts of contractors. But he did not knowof any verbal 
explanation between the secretary of war and Orr on this sub- 
ject, specifying any thing more or less, than what the contract 
specified ; and he did not know that there had been any sub- 
mission or agreement of contractors to such a construction of 
their contracts; but that such was the rule adopted by the 
accounting officers in settling the accounts of contractors. 

The defendant, among other things, introduced evidence to 
show, that Orr always insisted on the necessity of requisitions 
and notices, according to the terms of the contract, for supplies 
at all posts, before he could be charged with a failure ; and also 
to show the custom of making requisitions, and giving such 
notices for supplies at all posts where provisions were required, 
and without regard to their being old established posts, or new 
ones established after the contract. 

After the whole evidence was closed, the attorney for the 
United States prayed the court to instruct the jury, “that it 
was competent for-them to infer from the said evidence, that 
the said Orr, in snpplying the fixed posts, as he had before done 
under his former contract, and knowing thereby the number 
of rations there required, dispensed with any special requisition 
and notice, in relation to such supplies to said posts; and in 
case of failure to supply such posts, according to usage and 
knowledge, is liable, under the bond and contract upon which 
this action is founded.” ‘The circuit court refused to give this 
instruction, and the question now is, whether it ought to have 
been given. 

To the terms in which this instruction is couched, there is 
certainly a well founded objection. The language used is 
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equivocal, and admits of various interpretations ; and it is cer- 
tainly the duty of the party asking an instruction, to express 
it with such certainty as may not mislead, either the courtor the 
jury. The court were asked to instruct the jury, “ that it was 
competent for them to infer from the said evidence, &c.” Now, 
if by “ competent,” as here used, it was intended that there was 
sufficient evidence from which the jury might infer a waiver or 
dispensation, &c., the instruction was manifestly wrong, for it 
required the court to decide upon the weight of evidence, and 
to take from the jury the right to ascertain that which is pecu- 
liarly within their province, for themselves. But if it was only 
intended to express, that there was evidence conducing to prove 
a waiver, the language was ill adapted to the purpose ; for it does 
not ask, whether the evidence introduced on the part of the United 
States, if believed, conduced to such a purpose, but whether the 
evidence on both sides conduced to such a purpose, which 
would require the court to ascertain, in like manner, the weight 
of the evidence ; for it could not be correctly affirmed, that the 
evidence conduced to such a purpose, where there was con- 
flicting evidence, unless there was a decided preponderance on 
that side. 

But without dwelling more on the phraseology of this in- 
struction, we are of opinion that the court were correct in re- 
fusing it upon the substance of the doctrine asserted in it. 
The court were required to instruct the jury, that it was com- 
petent for them to infer that Orr had dispensed with any 
special requisition and notice, in relation to supplies at fixed 
posts, not from the evidence generally, but from two special 
circumstances in the case ; first, from having supplied the 
fixed posts, as he had done, under his former contract (that is 
the contract of the preceeding year, 1817), and secondly, frem 
thus knowing the number of rations there required. Now, 
the contract of 1817 entitled him to have requisitions and 
notices of thirty days, precisely in the same manner as the 
contract of 1818 did, and it was neither proved nor admitted 
in the case, that such requisitions and notices had not been 
given under the former contract. If they had been given, 
then certainly there could be no legal inference, that they 
were not to be continued to be given under the contract of 
1818. And if they were not given, then the circumstance 
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that they had been dispensed with under a former contract, 
had no legal tendency to establish that they were dispensed 
with under a new and independent contract. Indeed, the 
very circumstance, that in some new and independent con- 
tract they were stipulated for, would furnish proof, that they 
were not intended to be dispensed with. Why’ otherwise 
should they be again inserted in the contract? Certainly not 
for the purpose of showing that they were not to be insisted on, 
but were to be dispensed with. 

Besides, the fact of having supplied the fixed posts under a 
former contract, and knowing thereby the number of rations 
then required for them, could have no legal tendency to estab- 
lish the right or duty of the contractor to supply the same 
posts with the same number of rations in future years. ‘The 
number of troops might be varied; the importance of those 
posts might be diminished or increased ; and from the nature 
of the military service, many other circumstances might occur 
to render a fixed quantity of supply at those posts, incompati- 
ble with the public interests or public necessities. The very 
language of the contract demonstrates, that no such fixed 
quantities could have been contemplated by the parties. The 
contractor is to supply and issue all rations, which shall be re- 
quired of him, “ at all, and every place or places where troops 
are or may be stationed, &c., thirty days’ notice being given 
of the post or place where the rations may be wanted, or the 
number of troops to be furnished on their march.” So that 
the contract not only does not look to any fixed posts in par- 
ticular, but it carries on its face an implication, that the sup- 
ply required might or would be varied in all posts and places. 

Upon these grounds, we are of opinion that the circuit court 
were right in refusing the instruction prayed for. We give no 
opinion upon the point, whether a parol waiver of the notice 
stipulated for in the contract would, if proved, have entitled 
the United States to recover in this suit, it being a suit for a 
forfeiture for non-fulfilment of the terms of the contract. Even 
supposing a waiver by parol may discharge the party, so as to 
save a forfeiture of a bond, it does not follow that a waiver by 
parol is to be admitted to create a forfeiture of a bond. On 
neither point do we mean to express any opinion. 

The next exception involves the same point relative to the 
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right of the defendant to have the credits allowed him on the 
treasury accounts, notwithstanding a rejection of some of the 
debits, which was involved in another case between the same 
parties, in which my brother M’Lean has already delivered the 
opinion of the court. 

The next exception is to an instruction of the circuit court, 
given upon the prayer of the defendant. It is as follows: 
** That if the jury find and believe from the evidence aforesaid, 
that the three several advances from the war department to 
the said Orr, in the said first account above charged, to the 
amount of eighty thousand dollars, though appearing in the 
receipts for the same as made on account of this contract, 
were, nevertheless, advanced under an arrangement and under- 
standing with the government and said Orr, to which the 
sureties in the bond now in suit, were in no manner party or 
privy ; that the said sums of money were to be held by the 
said contractor as a common fund of supplies, as well for the 
forts and military posts in Florida, including the subsistence of 
the Indian prisoners there, as of the posts within the state of 
Georgia, and the Creek lands within the territorial limits of 
that state, and to be indiscriminately applied to all or any of 
both the Georgia and Florida forts and military posts, upon the 
terms and conditions of this contract, as if extended to the 
Florida posts; and that the said contractor was accordingly 
called on and required, in the execution of that contract, and 
out of the general fund so advanced, nominally, under this 
contract, to furnish subsistence as well for the Florida posts, 
including Indian prisoners there, as for the posts within the 
proper territorial limits of the contract indiscriminately ; and 
that both branches of supply were blended in debits for alleged 
failures, &c., and credits for supplies in the same official ac- 
count of advances and expenditures under this contract, as 
kept at the proper accounting departments of the treasury and 
war departments, without there being any specific part or por- 
tion of the said advances designated and set apart for the two 
branches of supply and subsistence in Georgia and Florida 
respectively : then the obligors in the bond now in suit, nor 
any of them, are not responsible in this action under the tenth 
article of said contract, for the accqunting and paying by said 
Orr of any balance or surplus of the said advances remaining 
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in his hands, unexpended at the time of the expiration of the 
term of said contract, in the execution of the said contract, and 
in the supplies of subsistence therein stipulated for.” 

Stripped of the complicated circumstances in which this in- 
struction is involved, it presents the simple question whether, 
under the tenth article of the contract of 1818, the parties to 
the bond are in the present action responsible for any balance 
in the hands of Orr, at the expiration of the same contract, 
of advances made to him; not on account of that particular 
contract exclusively, but on account of that and other con- 
tracts, as a common fund for supplies, where accounts of the 
supplies, the expenditures and the funds had all been through- 
out blended indiscriminately by both parties, and no separate 
portion had been designated or set apart for the contract of 
1818. We are of opinion that the question ought to be an- 
swered in the negative ; and that, therefore, the instruction 
given by the circuit court was correct. The tenth article of 
the contract of 1818 declares, that all advances made “ for and 
on account of the supplies to be furnished pursuant to this 
contract,” shall be duly accounted for. Now, advances made 
as a common fund for supplies under that and other contracts, 
without any discrimination or apportionment for either in par- 
ticular, can, in no just sense, be said to be advances made for 
supplies “ pursuant to the contract” of 1818. The whole fund 
might, if necessary, be rightfully applied for any purpose with- 
in the scope of either contract. The unexpended balance is 
not the balance of any appropriation or advances under any 
particular contract, but constitutes a common fund for all re- 
maining purposes under any contract. If it were wanted for 
supplies for the Florida posts, there would be no pretence to 

‘say that it was a balance, for which the parties were responsi- 
ble in the present suit. And if not wanted for such a purpose, 
still, to fix responsibility upon them according to the terms of 
their engagement, it must be shown that the balance was a 
balance, remaining unexpended, of advances under the con- 
tract of 1818. But how is that to be shown, when no distinct 
advances were made, no distinct expenditures required, and 
no distinct accounts kept under that contract? To say that 
the parties to the present bond should be liable for the whole 
balance, would be to say, that they should be liable for ad- 
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vances made under any other contracts; and if not liable for 
the whole, the very case supposed in the instruction precludes 
the possibility of any legal separation of the items of the bal- 
ance. Each and all of them are blended, per my et per tout, 
as a common fund. The case indeed, in the principles which 
must govern it, ranges itself under that large class of cases, 
where a party, bound for the fidelity of a clerk or other agent 
of A, as keeper of his money or accounts, is held not liable for 
acts done as the keeper of the money or accounts of A and B. 
And in the present suit there is no difference in point of law 
between the liability of the principal, and that of the sureties 
upon the bond. It is the same contract as to both ; and binds 
both or neither. The United States are not, however, without 
remedy ; for there can be no doubt that an action, in another 
form, would lie against Orr for any balance, however received, 
which remained unexpended in his hands after the termina- 
tion of the service, for which the advances were made. 

The next exception is to the refusal of the circuit court to 
instruct the jury “ that the receipts of Benjamin G. Orr, offered 
in evidence, are prima facie evidence that he received the 
eighty thousand dollars under the contract, on which this suit 
is brought; and that it is incumbent on the defendants to 
satisfy the jury by evidence, that the said advances were not 
made under the said contract, as stated in the said receipts ; 
but that it was so stated by mistake or design on the part of the 
government and said Orr, and intended to be applicable to some 
other contract.” The court gave the instruction as prayed, 
omitting only the last clause as to the mistake or design of the 
parties. And we are of opinion that the instruction, as given, 
was all that the United States had a legal right to require. 
If the advances were not made under the contract, as stated in 
the receipts, the parties to the bond were not responsible there- 
for, and it was wholly immaterial to them how it occurred ; 
whether it was by mistake, or design, or otherwise. The re- 
ceipts were prima facie evidence that the money was received 
under the contract; and it was incumbent on the defendants to 
establish the contrary by competent proofs. 

Upon the whole, the opinion of the court is, that the judg- 
ment of the circuit court ought to be affirmed. 
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Wittiam C. Hott anp WIFE, APPELLANTS v. THOMAS AND 
Epmunp Rocers. 


Construction of a contract for the sale of a tract of land. 

R. executed a bond to D. conditioned, that he would make him a fair and in- 
disputable title to a certain tract of land, on or before the Ist of January 
1795 ; and if no conveyance was then made, that R. would stand indebted 
to D., in a certain sum of money, being the sum acknowledged to be paid 
to R. at the time of the contract. 

By the court: No other just interpretation can, under the circumstances, be 
put upon this language, than that the parties intended, that R. should perfect 
his title to the land by a patent, and should make a conveyance of an indis- 
putable title to D., on or before the Ist of January 1795; and if not then 
made, the contract of sale was to be deemed rescinded, and the forty-five 
pounds purchase money was to be repaid to D. 

In 1799 the heir of the vendor, he having died, obtained a complete title to 
the land by patent, and the vendee did not die until seven years afterwards. 
After his death, in 1806, no step was taken by his heirs or devisees, for the 
purpose of asserting any claim to a performance of the contract for the sale 
of the land, until 1819; and no suit was commenced, until 1823. In the 
mean time, the property has materially risen in value, from the general 
improvement and settlement of the country. 

By the court: The objection from the lapse of time, is decisive. Courts of 
equity are not in the habit of entertaining bills for a specific performance, 
after a considerable lapse of time, unless upon very special circumstances. 
Even where time is not of the essence of the contract, they will not inter- 
fere, where there have been long delay and laches on the part of the party 
seeking a specific performance. And especially will they not interfere, 
where there has, in the mean time, been a great change of circumstances, 
and new interests have intervened. In the present case, the bill is brought 
after a lapse of twenty-nine years. 


APPEAL from the circuit court of the United States for the 
district of Tennessee. 

The case, as stated in the opinion of the court, was as fol- 
lows. 

The suit was brought in February 1823, for a specific per- 
formance of a contract, made in January 1794, for the sale of 
land, under the following circumstances. On the 6th of Jan- 
uary 1794, John Rogers, of Virginia, executed his bond to 
James Dickinson, of the same state, in the penal sum of two 
thousand pounds, upon condition, after reciting that Rogers had 
on that day sold to Dickinson a tract of land lying in Ken- 
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tucky, containing about twelve hundred acres, for one hun- 
dred and twenty pounds, that if Rogers, his heirs or assigns, 
shall make, or cause to be made to Dickinson, or his assigns, 
a good and lawful deed for the land, when required, then the 
obligation to be void. On the same day, Dickinson executed 
to Regers a counter bond, in the penal sum of two hundred and 
forty pounds, upon condition, after reciting the sale of the same 
land to Dickinson, and the receipt by Rogersof forty-five pounds, 
part of the consideration money, “that if Rogers shall, on or 
before the Ist day of January 1795, make a fair and indisputable 
title in fee simple to Dickinson, &c. of the said tract or parcel of 
land, and Dickinson, after that conveyance being made, shall 
pay to Rogers the further sum of seventy-five pounds lawful 
money ; but if no such conveyance of said Jand shall be made, 
then the said Rogers stands indebted to the said Dickinson in 
the sum of forty-five pounds already advanced as mentioned 
aforesaid, then this obligation to be void, or else to remain in 
full force and virtue.” At the time of this contract of sale, 
Rogers had no patent for the land; but only a plat and cer- 
tificate of survey of it upon a military warrant. Rogers died 
in April 1794, without children, unmarried and intestate, 
leaving his father, George Rogers, his heir at law, who then 
lived in Virginia, and afterwards died there in .March 1802, 
having, by his last will, devised the land in controversy, of 
which he had obtained a patent in 1799, to his two sons, Ed- 
mund Rogers and Thomas Rogers (the defendants), and to 
his four daughters, to each of them one sixth part ; and consti- 
tuted his said sons trustees for his four daughters during their 
lives, and afterwards for their children respectively in fee, with 
power to sell the same, &c. He also appointed his two sons 
executors of his will. 

Dickinson continued to reside in Virginia until his death, in 
1806; and by his last will, he devised his estate to his wife 
Mary Dickinson, under whom the plaintiff, Ann Holt, claims, 
as her daughter and sole heiress at law, the land in controversy. 
The suit is brought against the defendants, Edmund and 
Thomas Rogers, without making the four daughters, or any 
of them or their representatives, parties. 

The circuit court dismissed the bill of the complainants, and 
they prosecuted this appeal. 
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The case was submitted to the court on printed arguments, 
by Mr Bibb, for the appellants ; and by Mr Tompkins, for the 
appellees. 


The argument for the appellants stated, that the defendants, 
by their answers, exhibit the obligation from Dickinson to 
Rogers, above recited, and rely on two defences: 

Ist. “That the obligation from Rogers to Dickinson, and 
from Dickinson to Rogers taken together, leaves it entirely op- 
tional with said Rogers whether he would convey the land or 
not: and if he did not convey it, he was then bound to pay 
forty-five pounds.” 

2dly. Length of time. 

Upon hearing, the circuit court dismissed the bill. 

As to the first defence set up by the defendants, the counsel 
for complainant believes it is not tenable. 

Rogers bound himself, absolutely and unconditionally to 
convey the land to Dickinson, at no fixed day, but “ when re- 
quired.” The bond of Rogers to Dickinson recites the trans- 
action asa sale, not as a security for money lent. The penalty 
is two thousand pounds, evidently intended to enforce a convey- 
ance. The bond from Dickinson to Rogers is in the penalty 
of two hundred and forty pounds; the condition recites the 
transaction as a sale of the land for one hundred and twenty 
pounds, and the payment of forty-five pounds thereof. It is an 
obligation upon Dickinson to pay the residue of the purchase 
money on or before the Ist day of January 1795; and there 
is annexed thereto, as 2 precedent condition to be performed 
by Rogers, “ the conveyance of a fair and indisputable title 
in fee simple.” After that conveyance being made,” Dick- 
inson was to pay the residue of the price. If the conveyance 
was made before the Ist January 1795, yet Dickinson was not 
bound to pay the balance until that day. 

Dickinson held Rogers’s obligation to convey “when re- 
quired.” But Dickinson had paid part only of the price. And 
the residue, seventy-five pounds, was not to be paid until the 
lst of January 1795; and not then, unless the conveyance of 
the land should be then completed : Dickinson was to be secure 
by a conveyance, before he was bo to pay the balance of 
the purchase money. Accordingly, Dickinson executed his 
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bond to pay the residue of the purchase money on the Ist 
January 1795, subject, however, to the condition that a con- 
veyance of the land to Dickinson should precede the payment 
of the seventy-five pounds to Rogers. Rogers could not de- 
mand the seventy-five pounds before the Ist of January 1795, 
nor then, unless he conveyed the land. And although he 
might not be able then to give a fair and indisputable title, yet, 
“after that conveyance being made,” Dickinson was bound 
to pay the farther sum of seventy-five pounds to save the 
penalty of his obligation to Rogers. This seems to be the fair 
meaning of the condition of Dickinson’s bond to Rogers. 

Dickinson’s evidence of the contract obliged Rogers to con- 
vey the land, but no time was limited ; Rogers had his whole 
life, unless hastened by request. But the bond held by Rogers 
on Dickinson concurred with-the bond held by Dickinson in 
reciting a sale of the land; and assisted to hasten Rogers to 
convey, because he was not entitled to receive the residue of 
the purchase money until he did convey. 

But, according to the defence set up, Dickinson had no right 
to demand the conveyance ; Rogers was not bound to convey ; 
and Dickinson was at his mercy. Rogers might refuse a con- 
veyance, and Dickinson, having paid forty-five pounds for the 
land, had no evidence in his possession of his right to recover 
back that sum so paid. Rogers held the evidence of his right 
to refuse a conveyance, as well as the evidence of Dickinson’s 
right to forty-five pounds, in his own possession, in a bond upon 
which Rogers could maintain a suit, but upon which Dickinson 
could not. According to this construction, Dickinson held a 
bond on Rogers for two thousand pounds, with condition, re- 
citing the sale of a tract of land, and obliging him to convey ; 
and upon such conveyance made then, this obligation to be 
void ; but Rogers held a paper which likewise recited the sale 
of the land, and his obligation to convey, but superadded this 
farther condition to this same bond: “ but if no such convey- 
ance of said land shall be made,” “ then this obligation to be 
void.” 

A bond for one hundred pounds, with condition that if the 
obligor did not pay fifty pounds by a given day, the bond to be 
void, was adjudged to be a repugnant condition, and that the 
bond was obligatory. Wells v. Ferguson, 2 Salk. 468. 
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The court will not construe two deeds, both of which recite 
a sale of land, and a contract for a conveyance, in such man- 
ner as to make the one repugnant to the other, and avoid the 
obligation to convey; when both may well stand together 
without contradiction, and each have its appropriate effect and 
use in affirmance of the sale, and enforcing the stipulations of 
each party. 

On its face, the obligation to Dickinson is plain and un- 
equivocal. [tis an obligation for the conveyance according 
to the recited sale of a tract of land. It is free from doubt, 
and needs no construction. Shall this unequivocal obligation 
be destroyed by construction of another obligation which re- 
cites the same sale, the obligation to convey, the receipt of 
forty-five pounds in part payment for the land, and by an obli- 
gation upon the purchaser to pay the residue of the purchase 
money to the vendor, after conveyance made, in pursuance of 
the sale? Both obligations can well stand together, and each 
have its appropriate use. The first to oblige the vendor to 
convey ; the second to oblige the purchaser, after such con- 
veyance, to pay the residue of the purchase money, part 
thereof having been paid. 

It seems that Rogers had no option to refuse to convey, 
after he or his heirs should obtain a fair title, which the pur- 
chaser was willing to accept. But, if Rogers could not have 
obtained a fair title, clear of dispute, whereby Dickinson re- 
fused to accept the title, then Rogers would have been liable 
to refund the money which he had received. Inability for 
want of title, and wilful refusal to convey with a title, are very 
different breaches in their nature and their consequences. 

2d. As to the length of time. 

It is to be remembered that this is not a case of adverse 
hostile possession. It is a suit by the obligee against the heirs 
and executors of the obligor. The obligor and his heirs and exe- 
cutors, as soon as the title was perfected, held the land in trust, 
to be conveyed in satisfaction of the contract with the ancestor. 

There is no statute of limitation to suits on bonds, to operate 
asalegal bar. But the defence at law, from length of time, 
is founded on presumption of payment. After twenty years, 
where no demand has been made, and no interest has been 
paid during that time, a jury may pf€sume payment or satis- 
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faction; but the rule as to twenty years is not, in itself, a 
legal bar. It isa circumstance for the jury to found a pre- 
sumption upon. The lapse of a shorter time, aided by other 
circumstances, as that the parties lived near to each other, 
frequently saw each other, settled other accounts, &c., may 
be the foundation of a presumption of payment. So circum- 
stances may repel the presumption. See Oswell’s Executors 
v. Legh, 1 Term Reports 271. . 

Presumption of payment from lapse of time is a reasonable 
rule, and may be rebutted by any facts which destroy the rea- 
son of therule. Dunlop v. Ball,2 Cranch 184, 1 Peters’s Cond. 
Rep. 383. In that case the bond was executed in 1783, not 
sued upon until 1802, after a lapse of twenty-nine years. Yet 
the presumption of payment was repelled. The breaking out 
of the war in 1775; its continuance until September 1783 ; the 
exceptions of certain periods of time from the statute of limita- 
tions by the laws of Virginia ; the obstructions to recovery of the 
British debts until 1793; were the circumstances relied on to 
repel the presumption of payment, notwithstanding the lapse 
of twenty-nine years, without demand, or payment of interest. 

The rule adopted by the supreme court of the United States 
was, that twenty years must have elapsed, exclusive of the 
plaintiff’s disability ; and therefore reversed the opinion of the 
circuit court, which did not recognise the circumstances in 
this case which oppose the presumption, which would have 
arisen from the length of time which has elapsed since the 
date of the bond. See this same case. 1 Peters’s Cond. Rep. 
383. In Boltz and Kilker v. Bullman, 1 Yeates 585, the 
presumption from length of time was repelled, because, 
“where the limitation act does not apply, that period shall 
not be computed in judging of the legal presumption of pay- 
ment;” also that “ the bond was in possession of the widow, 
soon after the death of her first husband, until the death of 
her second husband,” was a consideration to repel the pre- 
sumption. In Newman v. Newman, (1 Starkie’s Rep. 81) 
the presumption was rebutted by absence abroad. In Gold- 
hawk v. Duane, 2 Wash. C. C. Rep. 324, the court adjudged 
that the residence of the parties in different countries, was a 
circumstance to repel presumption of payment. 

VOL. vill.—3 p © 
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The rule in chancery is the same as at law: after twenty 
years, and no interest paid during that time, payment is pre- 
sumed, “unless something appears to answer that length of 
time.” Humphreys v. Humphreys, $ P. Wms 397. ° 

In Giles v. Barmore, 5 John. Ch. Cases 545, the chancellor 
declares, presumption, from length of time, prevails in equity 
asatlaw. A court of equity makes the presumption on the 
facts before it, as a jury would be authorized to do if the evi- 
dence was submitted to them. 

Having sufficiently established that the rule in equity and 
at law is the same ; that the presumption from length of time 
is a reasonable rule, and may be rebutted by circumstances ; 
and having cited examples of rebutting circumstances : the at- 
tention of the court is called to the rebutting circumstances 
which in this case appear fully sufficient to answer and repel 
the presumption from lapse of time. 

This bond bears date 6th January 1794. The obligor, 
John Rogers, died in April 1794, in less than four months after 
the date of the contract. The obligor, Dickinson, lived in 
Richmond: the heir of Rogers lived in Caroline, fifty miles 
off: George Rogers the heir of John, the obligor, died in 
Caroline county in 1802, and devised his lands to his two sons 
Edmund and Thomas, his executors: his death was in about 
eight years after the date of the contract. At the time of, 
and before, and ever after, the death of George Rogers, the 
father and heir of the obligor John, one of his devisees, Ed- 
mund, was a citizen of Kentucky, continually residing there. 

The devise of the Kentucky lands was to these two sons, and 
to the survivor; so that Dickinson must have gone to Kentucky 
to obtain the title. The patent did not issue until the 7th 
March1799. The land was in Kentucky; the patent issued in 
Kentucky to the heir of John Rogers; that heir died in March 
1802, in three years after the issuing of the grant from the 
state. But this patent, although for the same tract sold and 
described in John Rogers’s bond, yet issued to William Marshall 
for one hundred acres, and to George Rogers for the residue 
jointly. But this interest of Marshall was not partitioned until 
the year 1815. At that time, the defendants were both resi- 
dents of Kentucky. Dickinson had died in Norfolk, Virginia. 
Edmund, as before stated, had resided there since 17883. 
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In 1819, only four years after the defendants had ability to 
convey the land, the complainants pursued their claim, and 
again in May 1829; again in August 1820; and finally, by 
suit, in February 1823. But between the date of the bond in 
1794, and the removal of Thomas Rogers to Kentucky in 1811, 
a period short of eighteen years had elapsed ; and both parties 
then lived in different states—the legal representative of Dick- 
inson in Norfolk, Virginia; the legal representatives of John 
Rogers, in Barren county, Kentucky. No presumption of 
payment or satisfaction had then arisen, and the removal to 
Kentucky was by the defendant ; the period after 1811 till suit, 
must be excepted from the twenty years, according to the cases 
before cited of Dunlop v. Ball, 2 Cranch 184, 2 Cond. Rep. 
583; Goldhawk v. Duane, 2 Wash. C. C. Rep. 324; Newman 
v. Newman, 1 Staikie 81. When Thomas Rogers, the defend- 
ant, devisee and executor, was about to remove in 1811, from 
Caroline county, Virginia, to Kentucky, he, for safety, as he 
says, then caused the bond of Dickinson to Rogers to be re- 
corded in Caroline county court. This shows that when this 
defendant was departing for Kentucky, he was sensible that 
this transaction was not settled, satisfied, or extinguished. 

As the obligor, John Rogers, died in less than four months 
after the date of the obligation, no presumption of payment or 
satisfaction can arise as having been made by John Rogers. 
None is pretended. The defendants are possessed of the papers 
of John Rogers, and exhibit a receipted account paid by him 
to Dickinson the day before the bond for conveyance of the land 
bears date. And also produce Dickinson’s bond for the ba- 
Jance of purchase money. No loss of papers is pretended. 
The contract was on the 6th January -1794, touching the con- 
veyance of a tract of land in Kentucky, then unpatented. 
John Rogers undertook for himself and his heirs and executors 
and administrators, to obtain the patent and make the convey- 
ance to Dickinson, his heirs, or assigns, The patent was 
never obtained until 1799, and then William Marshall was a 
tenant of one hundred acres of the survey ; by the act of Ed- 
mund Rogers, the surveyor, brother, and finally one of the 
executors, devisees, and claimants, under the said obligor, and 
that interest not separated until 1815. 

During all this time;*George Rogers, the heir of John, and 
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the executors and devisees of the heir, were in possession of the 
contract, fully apprised of it—bound to do the first acts, by 
procuring the title, and tendering a conveyance ; and yet never 
did do the first act towards fulfilling the contract. No satis- 
faction is pretended. The heirs at law of John Rogers and 
his representatives never lived in the neighbourhood of Dickin- 
son, or his representatives; never, at any time, did they live 
nearer than fifty miles, and for a great part of the time much 
further apart; and before twenty years had run, and before 
the defendants were ready to convey, they were in the state of 
Kentucky, in Barren county, and the representatives of Dick- 
inson in Norfolk, Virginia. 

These circumstances are fully sufficient at law and in equity 
to rebut the presumption from lapse of time. It is manifest 
that no satisfaction in land or money has ever been made to 
Dickinson, or his representatives, by the obligor or his repre- 
sentatives. ; 

Rogers was bound to do the first acts: to acquire the patent 
and a fair title, and to tender a conveyance. They took until 
- 1815 to place themselves in a posture to convey a fair and un- 
disputed title. Within due time thereafter the complainants 
pursued their rights. The defendants now would take advan- 
tage of their own laches to defeat the complainants ! 

The counsel for the appellants insists, therefore, that the de- 
cree of dismissal was erroneous, in this— 

Ist. That the complainants were entitled to a conveyance of 
so much of the land as had not been alienated by the defendants 
before suit brought ; and for satisfaction in money for the part 
conveyed away. 

2d. If the court would not decree the land, yet ns ought 
to have decreed that the sum of forty-five pounds, with interest, 
should be refunded. 

3d. That the decree of absolute dismissal was erroneous : 
it should have been without prejudice to a suit at law upon the 
bond. 


Mr Tompkins, for the appellees. On the 6th day of January 
1794, John Rogers executed his bond in the penalty of two 
hundred pounds, with condition, to convey to James Dickinson 
a survey of twelve hundred acres of land on Drake’s Creek, 
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in Kentucky, when required, for the consideration of one hun- 
dred and twenty pounds ; part of which (forty-five pounds) is 
stated in the condition of the obligation to have been paid. 

At the same time, James Dickinson executed his bond to 
John Rogers in the penalty of two hundred and forty pounds, 
With a condition annexed, reciting his purchase of the land 
and the stipulated consideration, and that forty-five pounds, 
part thereof, had been paid, and binding himself to pay seventy- 
five pounds, the residue of the price, on the making of the con- 
veyance ; but providing, that if the title should not be made 
on or before the 1st day of January 1795, the obligation should 
be void, and Rogers should stand indebted to Dickinson in the 
sum of forty-five pounds, the money advanced. Both these 
instruments bear the same date, and are attested by the same 
- Witnesses. 

John Rogers afterwards died at the Eagle tavern, then kept 
by Dickinson, in Richmond, in April 1794, without children, 
unmarried and intestate. 

George Rogers, the father and heir at law of John Rogers, 
had many years resided, and still continued to reside in Caro- 
line county, Virginia, until some time in March 1802; when he 
departed this life, having first duly made his last will and tes- 
tament, whereby, among other property, he devised the land 
in contest to the defendants, Thomas and Edmund Rogers 
and his four daughters, to each one equal sixth part; but 
Thomas and Edmund Rogers are constituted trustees for the 
four daughters during their lives, and afterwards for their 
children respectively in fee, with power to sell, &c. They 
are also appointed executors by the testator. 

James Dickinson removed from Richmond to Norfolk, where 
he continued to reside until his death, in 1806. 

Edmund Rogers removed from Virginia to Kentucky in 
1783, and never qualified as executor to his father’s will. 
Thomas Rogers removed to the same state in 1811, having 
resided in Caroline county, Virginia, up to that time. 

This suit is prosecuted by William C. Holt and Ann his wife, 
(the said Ann claiming to be heir at law of Mary Dickinson, 
who is alleged to be the devisee of James Dickinson) against 
Edmund Rogers and Thomas Rogers only, as the devisees of 
George Rogers, the father and heir at law of John Rogers, 
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deceased. The complainants pray for a decree, compelling 
Thomas and Edmund Rogers to convey to them the tract of 
land described in the instruments of writing executed by John 
Rogers and James Dickinson. This statement comprises the 
material facts of the case. 

Waiving, for the present, all objections for the want of par- 
ties, it is, on the part of the defendants, contended, that the 
complainants have shown no right to relief. The two instru- 
ments of writing, simultaneously executed, and forming but 
one entire contract, should be construed together; and thus 
considered, the plain meaning of the parties is, that the trans- 
action was to be considered a sale of the land in case a con- 
veyance of the title should be made by the time stipulated, 
but not otherwise. In the event of a failure to convey within 
that time, Rogers was to repay the money received, or rather 
to discharge the debt which had previously accrued, and 
Dickinson’s bond for the residue of the sum of one hundred 
and twenty pounds was to be void. Such are the express 
terms of that part of the contract which was subscribed by 
Dickinson. The lapse of time is relied on by the defendants 
in bar of the complainants’ demand, if they ever had any. 
Dickinson resided in the neighbourhood of John Rogers, and 
his legal representatives, about twelve years after the execu- 
tion of the contract; during all which time he seems to have 
made no complaint of its violation. Thomas Rogers, the 
only acting executor of his father’s will, did not remove to 
Kentucky until five years after the death of Dickinson; and 
still there was no demand made on him, either for the convey- 
ance of the land or the payment of the money. It was not 
until the latter part of the year 1819, that any claim whatever 
was even suggested against the devisees of George Rogers, 
deceased ; and almost thirty years had elapsed between the 
time of the alleged violation of the contract and the com- 
mencement of this suit. It is presumable, that Dickinson 
himself understood the contract according to the construction 
now contended for; for it does not appear that he ever made 
any provision for paying taxes on the land after, as he had 
done before the time of making the deed had expired. Rogers 
having been unable to convey the title within the prescribed 
time, Dickinson was not bound to pay him the additional sum 
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of seventy-five pounds. His obligation to do this had, in the 
event provided for, become void, and Rogers was only bound 
to repay the sum of forty-five pounds which he had received— 
and after the unreasonable delay of the complainants and their 
ancestor in asserting this claim, without any excuse whatever, 
for that which is alleged in the bill has been disproved, the 
legal presumption is, that the debt has beem paid. 

But if this presumption cannot be maintained, and although 
the foregoing construction of the contract should be considered 
incorrect; still the relief prayed for, ought not to be granted 
after such extraordinary delay and negligence on the part of 
the complainants, and those under whom they claim. They 
have waited until it would be unreasonable to expect the tes- 
timony of living witnesses as to the adjustment of the claim. 
The land, in the mean time, has increased in value sevenfold, 
and may have passed into the hands of innocent purchasers ; 
such is alleged to be the fact, as to the share of Edmund 
Rogers. Under such circumstances a court of chancery will 
not interfere, but leave the parties to their remedy at law. 

It is farther insisted, that the complainants have failed to 
bring the necessary parties before the court. All persons 
having an interest in the suit, ought to be made parties, either 
as complainants or defendants. In this case, the four daugh- 
ters of the testator are each entitled to one sixth part of the 
land during their lives, with remainder to their children re- 
spectively in fee ; and they cannot be divested of their interest 
without giving them an opportunity of asserting their rights. 
Any decree in this case against Thomas and Edmund Rogers 
would not, of course, conclude the other devisees who are not 
defendants; and the court will not entertain a suit when it is 
apparent, that, for the want of proper parties, the decree can 
be of no avail in finally settling the controversy. And although 
the daughters of George Rogers may have an equitable in- 
terest only, it is not the less necessary that they should be 
made defendants. The cestui que trust is a necessary party 
to a suit in chancery, brought against the trustee, concerning 
the trust property. Calverly v. Phelp et al.,6 Mad. Chan. 
Rep. 144. 

The complainants’ bill, has, therefore, been properly dis- 
missed by the circuit court, and the decree ought to be affirmed. 
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Mr Justice Story delivered the opinion of the Court. 

After stating the case, he proceeded : : 

This is an appeal from a decree of the circuit court of Ken- 
tucky district dismissing the bill in equity, brought by the 
appellants against the appellees. 

Three points have been made at the argument by the appel- 
lees, either of which, if established, would be fatal to the bill 
in its present shape ;- and two of them would be fatal in any 
shape. The first is, that the contract of sale was not absolute, 
but terminated by the non fulfilment of the conditions at the 
end of the stipulated period: the second is, that the lapse of 
time is a bar to all equity in the plaintiffs: and the third is, 
that the proper parties for a decree are not before the court. 

In the first place'then, was the contract such as it is repre- 
sented to be by the appellees? We are of opinion, that taking 
into view the whole transaction, its proper interpretation is such 
as their argument supposes. It is true, that the bondof Rogers 
to Dickinson, taken alone, presents only the common case of a 
contract for a sale of land at a specific price, with an undertak- 
ing to make a good and lawful deed of the land, when required 
by the vendee. But the other bond, executed contemporan- 
eously by Dickinson to Rogers, is to be taken into consideration 
in ascertaining the true nature of the transaction. That bond, 
however inaccurate in its phraseology, shows, that the real 
contract between the parties was, that Rogers should make a 
fair and indisputable title to Dickinson of the land, on or before 
the Ist of January 1795; andif no conveyance was then made, 
then Rogers was to stand indebted to Dickinson in the said 
sum of forty-five pounds.« Now, we think, that no other just 
interpretation can, under the circumstances, be put upon this 
language, than that the parties intended, that Rogers should 
perfect his title to the land by a patent, and should make a 
conveyance of an indisputable title to Dickinson, on or before 
the Ist of January 1795 ; and if not then made, the contract 
of sale was to be deemed rescinded, and the forty-five pounds, 
purchase money, was to be repaid to Dickinson. What 
strengthens this interpretation is, that the forty-five pounds 
was not at the time actually paid, but was merely the amount 
of an antecedent debt due from Rogers to Dickinson ; and the 
bond of the latter contains no stipulation on his part, to pay 
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the balance of the purchase money, except upon a conveyance 
made within the prescribed period. If the parties had intended 
the sale to be absolute, the bond of Dickinson would have con- 
tained an absolute agreement to pay that balance, as the other 
bond did an absolute agreement to make a conveyance, when 
required. We think too, that the total omission of Dickinson, 
in his lifetime, to take any step to enforce the sale, furnishes a 
strong corroboration that he so understood the matter. 

But in the next place, if this difficulty could be (as we think 
it cannot be) surmounted, the objection from the lapse of time 
is equally decisive. Courts of equity are not in the habit of 
entertaining bills for a specific performance, after a considerable 
lapse of time, unless upon very special circumstances. Even 
where time is not of the essence of the cOfitract, they will not 
interfere, where there has been long delay and laches on the 
part of the party seeking a specific performance. And espe- 
cially will they not interfere, where there has, in the mean time, 
been a great change of circumstances, and new interests have 
intervened. In the present case, the bill is brought after a 
lapse of twenty-nine years. It is true, that the vendor died 
within the year, and that he had not, at the time of the con- 
tract, a complete title to the land; but a complete title was 
afterwards obtained by his father, who was his heir, in the year 
1799 ; and Dickinson did not die until seven years afterwards. 
During the period of eleven years after Dickinson had a perfect 
right (if ever) to demand a strict performance of the contract; 
he never took a single step to assert his right, or to compel per- 
formance. After his death in 1806, no step was taken by his 
heirs or devisees, for the purpose of*asserting any claim, until 
1819; and no suit was commenced until 1823. The manner 
in which this delay is accounted for in the bill, is wholly unsat- 
isfactory. The grounds stated are, the distance of the parties 
from each other, their intervening deaths, the difficulty of 
ascertaining who were the heirs, and the residence of the latter 
in a different state. But any reasonable diligence would have 
enabled Dickinson and his legal representatives to have ascer- 
tained who the heirs of Rogers were. His father and heir 
resided in the same state with Dickinson for many years; and 
the acting executor under the will of the father did not re- 
move into Kentucky until several years after the probate of the 
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will. There is, therefore, no ground, upon which the gross 
laches or indifference of the parties can be reasonably excused. 
And such a long silence does, as we have already intimated, 
justly lead to the conclusion of a consciousness, that the right, 
if any, was exceedingly doubtful. In the mean time, the pro- 
perty has materially risen in value, from the general improve- 
ment and settlement of the country, and thus furnishes an 
additional reason for not disturbing the existing rights of pro- 
perty. 

This view of the case renders it unnecessary to consider the 
other point, as to the non joinder of proper parties. 

The bill contains no alternative prayer for a return of the 
forty-five pounds, if specific performance should not be decreed ; 
and, under the cirefnstances, we are of opinion, that it ought 
not to be decreed under this bill, upon the prayer for general 
relief, it not being a case specially made by the bill. The de- 
cree of the court below will, therefore, be affirmed. As the 
general dismissal of the bill will not, in our judgment, under 
the circumstances, operate as a bar to future proceedings at 
law, to recover the forty-five pounds, if an action be other- 
wise maintainable; we do not think it necessary to dismiss 
the bill without prejudice, thereby throwing the burthen of the 
costs of the reversal upon the defendant. The plaintiff may, 
therefore, well be left to his legal remedy, such as it is, for any 
indemnification under the contract. 

Decree affirmed. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the 
district of Kentucky, and was argued by counsel; on consid- 
eration whereof, it is ordered, adjudged and decreed by this 
court, that the decree of the said circuit court in this cause 
be, and the same is hereby affirmed with costs. 


a. 
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E1za Brown, APPELLANT V. FRaANcEs SWANN AND OTHERS. 


An appeal was taken at the December term 1832 of the circuit court for 
the District of Columbia, to the January term 1833 of this court; but the 
appeal was not entered to that term, but was entered to January term 
1834. The case being called for argument, the defendant asked for a con- 
tinuance, which was granted. 


IN this case the appeal was taken at the December term 1832 
of the circuit court of the district of Columbia to the supreme 
court. The appeal was not entered to the next term of the 
court, but was entered at January ternf1834. The cause 
being called on for argument; the defendant asked for a*con- 
tinuance, which was resisted by the appellant. 


Mr Chief Justice Marsuatu said: Though the case is not 
within any rule of this court, yet the court are of opinion, that 
as the appellant did not enter the appeal at the proper term, 
the other side ought not to be compelled peremptorily to goon 
with the cause at this term. 
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Tue Unitep States, APPELLANTS Vv. Georce J. F. CLarxr. 


Construction of the articles of the treaty between the United States and Spain, 
ceding Florida, relating to the confirmation of grants of land made by the 
Spanish authorities, prior to the treaty. 

An examination of the authority of the governors of Florida, and of other Span- 
ish officers under the crown of Spain, to grant lands within the territory, 
and of the manner in which that authority was exercised. 

An examination of the legislation of the United States, on the subject of the 
examination and confirmation of Spanish grants of land in the territory of 
Florida, made before the cession of the same to the United States. 

As the United States are not suable of eommon right, the party who institutes 
a suit against them mifist bring his case within the authority of some act of 
congress, or the court cannot exercise jurisdiction. 

In courts of a special limited jurisdiction, which the superior court of East 
Florida unquestionably is in this case, the pleadings must contain aver- 
ments which bring the cause within the jurisdiction of the court, or the 
whole proceedings will be erroneous. 

It was obviously the intention of congress to extend the jurisdiction of the 
court to all existing claims, and to have them finally settled. The purpose 
for which the act was made could not be otherwise accomplished. Any 
claim which the court was unable to decide, on the petition of the claimant, 
would remain the subject of litigation. This would defeat the obvious in- 
tention of congress, which ought to be kept in view in construing the act. 

The words in the law which confer jurisdiction, and describe the cases on 
which it may be exercised are, “all the remaining cases which have been 
presented according to law, and not finally acted upon.”” The subsequent 
words,“ shall be adjudicated,” &c., prescribe the rule by which the juris- 
diction previously given shall be exercised. 


APPEAL from the superior court of East Florida. 

On the 4th of April 1829, the following petition was filed by 
the appellee in the superior court of Florida. 

To the honourable the judge of the superior court for the 
district and territory aforesaid, in chancery sitting : 

The petition of George J. F. Clarke, a native and inhabi-. 
tant of the aforesaid territory, respectfully showeth— 

That, upon the 6th day of April in the year of our Lord 1816, 
Don Jose Coppinger, then acting governor of the province of 
East Florida (by virtue of authority derived from the Spanish 
government), actually made to your petitioner, an absolute 
title in fee, of five miles square of land, which your petitioner 
avers, amounts to the number of sixteen thousand acres, on the 
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west side of St John’s river, near and at Black creek, and at a 
place called White Spring, for and in consideration of your 
petitioner having actually (before the day of the date of said 
grant) constructed a saw mill, to be impelled by animal power, 
which sufficiently appeared by proof to the said governor, as 
is fully evidenced by the tenor of the grant aforesaid, and as a 
reward for the industry and ingenuity of your petitioner in the 
constructing of the aforesaid saw mill, and for other causes 
and considerations in said grant set forth, all of which will 
more fully appear by reference to said grant, a certified trans- 
lation whereof will in due time be filed herewith, and ex- 
hibited to this honourable court, and prayed to be made a part 
hereof. 

Your petitioner further showeth, that, fiflding there was not 
vacant land at the place aforesaid suiting his wishes, sufficient 
to make the amount or number of acres aforesaid granted to 
him, he did, on the 25th day of January 1819, file a memorial 
before the aforesaid governor Coppinger, praying to be allowed 
to survey eight thousand acres of said grant on, other vacant 
lands; and that, by a decree or grant of the aforesaid governor 
Don Jose Coppinger, bearing date on the 25th day of January 
1819, the prayer of your petitioner was accorded to him, as will 
fully and at large appear, by reference to a translation of a 
document herewith filed. 

Your petitioner further states that, in pursuance of, and in 
accordance with the grant first before referred to, and the sub- 
sequent grant amendatory thereto, the said lands were surveyed 
to him in three surveys. One of eight thousand acres, at a 
place in the original grant named, on the west shore of St 
John’s river, beginning at a stake at Picolata ferry landing, 
and running south eighty-two degrees west one hundred and 
ten chains, to a pine ; second line, north fifleen degrees west 
one hundred and twenty-three chains, toa pine; third line, north 
five degrees east one hundred and twenty-three chains, to a 
pine ; fourth line, north thirty-five degrees westone hundred and 
seventy-five chains, to a pine; fifth line, north eighty-two de- 
grees west one hundred and fifty-four chains, to a pine ; sixth 
line, north sixty degrees west one hundred and seventy-four 
chains, to a pine ; seventh line, north twenty-five degrees east 
one hundred and twelve chains, to a stake on the south side of 
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Buckley creek at the mouth, and thence with the meanders of 
St John’s river to the beginning. One other survey of three 
thousand acres, situated in and about Cone’s hammock, to the 
south of Mizzell’s, or Orange lake, beginning at a stake, and 
running thence, south seventy degrees east one hundred and 
sixty-three chains ninety-two links, to a pine; second line, 
south twenty degrees west one hundred and twenty-two 
chains fifty links, to a hickory ; third line, north seventy de- 
grees west one hundred and twenty-two chains fifty links, to 
a red bay; fourth line, north fifty-eight degrees west one 
hundred and forty-four chains, to a pine; fifth line, north 
twenty degrees, east ninety chains seventy-one .links, to the 
beginning. And one other survey of five thousand acres, situ- 
ated in Lang’s hammock, on the south side of Mizzell’s or 
Orange lake. Plats and certificates of all which surveys will 
in due time be filed and exhibited herein: the lands herein 
designated, all being and lying within the jurisdiction of this 
court. 

Your petitioner further states, that his aforesaid claim was 
filed before the board of commissioners appointed to ascertain 
claims and titles to lands in East Florida, who, as he is informed 
and believes, have refused to recommend the same to the 
favourable notice of the United States government ; and have 
rejected the same, but have not reported it forged or antedated. 
But your petitioner is advised and believes, and alleges and 
avers, that, by and under the usages, customs, laws and ordi- 
nances of the king of Spain, he is entitled to, and invested with 
a complete and full title in fee simple, to the lands so as afore- 
said granted to him; and that, by the treaty between Spain 
and the United States, of the 22d February 1819, the United 
States are bound to recognise and confirm to him his aforesaid 
title, in as full and ample a manner as he had or held the same 
under the Spanish government. Without this, as far as your 
petitioner is advised, the United States are the rightful claim- 
ants to said lands. 

And your petitioner prays, in consideration of the premises, 
that this honourable court will take jurisdiction of this his peti- 
tion, and that a copy hereof, and a citation to show cause, &c. 
may be served on Thomas Douglass, Esquire, United States 
district attorney for this district, pursuant to the provisions of 
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the statute in such cases made and provided ; and, finally, that 
your honour will decree to your petitioner a confirmation of 
his title to the lands in this his petition claimed, and all such 
further and other relief as in equity he is entitled to; and your 
petitioner, as in duty, &c. 

On the 25th January 1819, the claimant presented a petition 
to the governor of the province, setting forth that the land in 
the neighbourhood of White Spring, which had been granted 
to him, did not answer his expectation, and praying that the 
surveyor appointed to survey the land granted to him, might 
be directed to alter the survey, so as to reduce the square of 
five miles to the depth of about two and a half miles, by its 
original length of five miles ; and that the surveyor might be 
further instructed to survey the residue of the quantity granted 
to the petitioner, “ in the hammock, called Lang’s and Cone’s, 
situated on the south of Mizzell’s lake.” On the same day, 
the 25th day of January 1819, the governor granted the request 
of the petitioner. 

On the 24th of February 1819, the surveyor gave a certifi- 
cate, that he had surveyed to the petitioner, eight thousand 
acres of land, west of the river St John’s, beginning at the 
mouth of Berkley creek, below White Spring, and following 
upwards the margin of said river, &c. 

On the 10th of March 1819, the said surveyor gave another 
certificate, that he had surveyed for the petitioner, five thou- 
sand acres of land, in the place called Lang’s hammock, situ- 
ated south of Mizzell Lagoon, west of the river St John’s, in 
part of a greater quantity granted to the said petitioner, on the 
6th of April 1816. 

On the 12th of March 1819, the said surveyor gave another: 
certificate, in which he states that he had surveyed to the 
petitioner, three thousand acres of land, in.the place called 
Cone’s hammock, being the complement of a greater quantity 
which was granted to him on the 6th of April 1816. 

The following copies of the petition, decree and grant were 
annexed to the petition. 

(Translation...) Memorial. To the Governor: Don George 
Clarke, a native of this province, with due respect, presents 
himself to your honour, and says that, having noticed the con- 
stant scarcity of sawed lumber in this province, and particu- 
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larly at this town, which, in consequence of the scantiness of 
this indispensable material, has but half of the population that it 
ought to have; and induced by the general advantages that 
may result from mills worked by animals over those worked by 
water, wind, or fire, because they are less expensive, more secure, 
and adapted to anystation, he has accomplished one at this town 
of his own invention and workmanship, which, with four horses, 
saws eight lines at a time, at the rate of two thousand super- 
ficial feet perday. Therefore, he prays that your honour will be 
pleased to grant him a title of property to the quantity of land 
your honour had thought proper to assign to the water mills 
for their continual supply, forming a quantity equivalent toa 
five mile square ; which lands he solicits on the western part 
of the St John’s river, above Black creek, at a place gentirely 
vacant, known by the name of White Spring. He hopes to re- 
ceive this grant from your honour’s kindness, because, by this 
proof of his industry and labour, he has given to the public 
an invention that by its expediency, simplicity, and cheapness, 
offers from this source of Jumber the most considerable advan- 
tages not only to the royal revenue, but to the public also, by 
the labour of cutting, use, and commerce. 

Fernandina, March 16, 1816. 

P.D. For proof of what I have stated to your honour, I 
herewith present a certificate of the civil and military com- 
mander of this town, ut supra. 

Georce J. F. Cuarxe. 

Grant to Clarke for sixteen thousand acres. Decree. St 
Augustine, April 3, 1816. This government have granted 
lands to other individuals, inhabitants of this province, who 
have solicited them for the cutting of timber and the use of 
the same for the saw mills or machines that they intend to esta- 
blish, but with the condition of being without effect until these 
establishments be made. And whereas Don George Clarke 
proves, by certificate of the commander of the town of Fer- 
nandina, that he has constructed a mill of great utility, that 
offers advantages to that settlement, which it is the duty and 
interest of government to promote in compliance with royal 
orders despatched for that purpose, rewarding the industrious 
and laborious as an example to encourage other inhabitants, 
and procure the increase of invention: it is granted to the afore- 
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said Don George Clarke, the five miles square of land that he 
solicits, of which a title shall be issued comprehending the 
place, and under the boundaries set forth in this petition, with- 
out injury to a third person. 
CopPinceER. 

(Translation.) Title of property of five miles square of land 
to Don George Clarke. Don Jose Coppinger, lieutenant co- 
lonel of the royal army, civil and military governor pro fem- 
pore, and chief of the royal domain of this city and its province, 
&c. : Whereas, by a royal order communicated to this govern- 
ment, on the 29th October 1790, by the captain general of the 
island of Cuba and the two Floridas, it is provided, among other 
things, that, to foreigners who of their free will present them- 
selves to swear allegiance to our sovereign, there be granted to 
them lands gratis in proportion to the workers that each family 
may have ; and whereas Don George Clarke, inhabitant of 
the town of Fernandina, has presented himself, manifesting 
that he has constructed, from his own ingenuity, a machine 
that, with four horses, saws eight lines at one time, cutting 
two thousand superficial feet of timber in a day, and soliciting, 
in virtue thereof, a grant in absolute property of five miles 
square of land for a stock and supply of timber, which is the 
portion that has been granted for water saw mills; and having 
pointed out a competent tract of the west side of St John’s 
river, above Black creek, at a place called White Spring, that 
is vacant, which establishment of said machine has been 
proved by a certificate of the civil and military commandant of 
the town of Fernandina: therefore, and in consideration of 
the advantages arising from such improvements in this said 
province, and in order that, by rewarding the industrious and 
ingenious, it may serve as an example and stimulus to other 
inhabitants, [ have found proper, by my decree of the third of 
the present month, to order the issue of a competent title of 
property of said five miles square of land, as will appear more 
fully by the proceedings had on the occasion, and existing in 
the archives of the present notary. Therefore, I have resolved 
to grant, as in the name of his majesty I do grant, to the said 
George Clarke, the aforementioned five miles square of land 
for himself, his heirs, and successors, in absolute property ; 
and I do issue, by these presents, a competent title, whereby I 
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separate the royal domain from the right and dominion it had 
to said lands, and I cede and transfer the same to the said 
George Clarke, his heirs and successors, to possess them as 
their own, and to use and enjoy them without any incum- 
brance or tribute whatever, with all their inlets, outlets, uses, 
customs, rights, and services, which they have had, have, and 
by custom or law may have, or in any wise may appertain to 
them ; and at their will, to sell, cede, transfer, and dispose of 
them at their pleasure. To all which I interpose my authority 
as I can, and and of right ought to do, by virtue of these pre- 
sents and the sovereign will. Given under my signature, and 
countersigned by the notary of government and royal domain 
in this city of St Augustine of Florida, on the 6th April 1816. 
Jose CoppPinceER. 
By order of his Excellency. 
JuAN DE ENTRALGO, 

Notary pro tem. of Gov. and Royal Domain. 

The answer of the United States district attorney expressly 
denies that by and under the usages, customs, laws, and ordi- 
nances of the king of Spain, the petitioner is entitled to, and 
vested with a full and complete title in fee simple, or any other 
title whatever to the said land, and that the supposed grant 
to the said petitioner is entirely null and void. 

The answer further denies, that governor Coppinger had 
any power or authority whatever to make such a grant; and 
that if such a grant was ever made to the petitioner, it was 
made in violation of the laws, ordinances, and royal regula- 
tions of the Spanish government. 

The decree of the court below confirmed the claim of the 
petitioner not to the land described, and which, if any, was 
vested in the said petitioner by the grant of governor Cop- 
pinger, dated the 6th of April 1816, but other lands described 
by the surveyor in his several certificates, dated the 24th of 
February, and 10th and 12th of March 1819. 


The case was argued by Mr Call, for the United States ; and 
by Mr Berrien and Mr Wilde, for the appellee. 


The counsel for the United States presented the following 
grounds for the consideration of the court, and on which they 
contend the decree of the court below should be reversed. 
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1. The petitioner has not described on the record such a 
case as is embraced by the jurisdiction expressly conferred by 
statute on the superior court of East Florida. 

2. The petitioner cannot show that he has such a claim to 
land in Florida, as gives him a right to prosecute his suit for 
its confirmation against the government under the provisions 
of the acts of congress of 1824 and 1828, conferring jurisdic- 
tion in certain cases on the superior courts of Florida. 

3. The governor of the province of East Florida had no 
power or authority under the laws, ordinances and royal regu- 
lations of Spain to make the grant in question. 

4. If the governor possessed the power of making the said 
grant on the 6th day of April 1816, the eighth article of the 
treaty having barred all grants made subsequent to the 24th 
of January 1818, he had no power on the 25th of January 
1818, to substitute other lands of a superior quality at a remote | 
distance for those which were granted to the petitioner on the 
6th of April 1816. 

5. The change of location on the 25th of January 1819, 
was equivalent to the power of making a new grant, and the 
act is void under the provisions of the treaty. The lands 
claimed by the petitioner, and embraced in the second and 
third surveys, were vacant lands on the 24th of January 1818, 
and were by the second article of the treaty of 1819 transferred 
to the United States. (a) 


The counsel for the appellee considered that the several 
points arising in this case have been already decided by this 
court in the cases of The United States v. Arredondo, 6 Peters 
691, and The United States v. Percheman, 7 Peters 51, and 
contended : 

1. That the grant of governor Coppinger vests in the claim- 
ant a full and absolute title in fee to the premises in contro- 
versy. 

2. That the authority to grant land to foreigners is in addi- 
tion to, and does not exclude, the right to grant for good cause 
to the subjects of Spain. 


(a) Mr Call, counsel for the United States, afterwards laid before the court 
a printed argument, applicable to this and the subsequent cases. It will be 
found in the appendix to this volume. . 
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$. That the general authority of the governor being ascer- 
tained, he alone was competent to decide upon the sufficiency 
of the considerations on which this grant was founded. 


Mr Chief Justice Marsuaxu delivered the opinion of the 
Court. 

In April 1829, George J. F. Clarke, the defendant in error, 
filed his petition in the court of the United States, for the east- 
ern district of Florida, praying that court to decree a confirma- 
tion of his title to sixteen thousand acres of land, granted to 
him on the 6th day of April 1816, by Don Jose Coppinger, 
then acting governor of the province of East Florida. 

The attorney for the district appeared, and by his answer 
denied all the material allegations of the petition. 

Several exhibits were filed, and several depositions were 
taken; and in May term 1832, the court adjudged the claim 
of the petitioner to be valid; from which judgment the district 
attorney, on behalf of the United States, prayed an appeal to 
this court. 

As the United States are not suable of common right, the 
party who institutes such suit must bring his case within the 
authority of some act of congress, or the court cannot exercise 
jurisdiction over it. The counsel for the United States con- 
tends, that George J. F. Clarke has not by his petition made 
a case in which the United States have consented to be sued; 
and, consequently, that the court of the district had no juris- 
diction. To maintain this objection, he has stated several 
principles, and cited several decisions of this court in support 
of them. The proposition, that in courts of a special limited 
jurisdiction, which that of East Florida unquestionably is in 
this case, the pleadings must contain averments which bring 
the cause within the jurisdiction of the court, or. the whole 
proceeding will be erroneous, is admitted. The inquiry is, 
does the petition of George J. F. Clarke contain these aver- 
ments. 

Florida contained an immense quantity of vacant land which 
the United States desired to sell. Numerous tracts, in various 
parts of this territory, to an amount not ascertained, had been 
granted by its former sovereigns, and confirmed by treaty. To 
avoid any conflict between these titles and those which might 
be acquired under the United States, it was necessary to ascer- 
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iain their validity, and the location of the lands. For this 
purpose boards of commissioners were appointed, with exten- 
sive powers, and great progress was made in the adjustment 
of claims. But neither the law of nations, or the faith of the 
United States, would justify the legislature in authorizing these 
boards to annul pre-existing titles, which might consequently 
be asserted in the ordinary courts of the country, against any 
grantee of the American government. The powers of the 
commissioners therefore were principally directed to the attain- 
ment of information, on which they might report to congress, 
who generally confirmed all claims on which they reported 
favourably. After considerable progress had been thus made 
in the adjustment of titles, congress, on the 26th of May 1830, 
passed an act for the final settlement of land claims in Florida. 
This act, after confirming titles to a considerable extent, which 
are described in the first, second and third sections, enacts that 
all the remaining claims which have been presented according 
to law, and not finally acted upon, shall be adjudicated and 
finally settled upon the same conditions, restrictions and limit- 
ations, in every respect, as are prescribed by the act of con- 
gress, approved 23d of May 1828, entitled, “ An act,” &c. 

It was obviously the intention of congress to extend the 
jurisdiction of the court to all existing claims, and to have them 
finally settled. The purpose for which the act was made 
could not be otherwise accomplished. Any claim which the 
court was unable to decide on the petition of the claimant, 
would remain the subject of litigation. This would defeat the 
obvious intention of congress, which ought to be kept in view 
in construing the act. 

The words which confer jurisdiction, and describe the cases 
on which it may be exercised, are “all the remaining cases 
which have been presented according to law, and not finally 
acted upon.” The subsequent words “shall be adjudicated,” 
&c. prescribe the rule by which the jurisdiction previously 
given shall be exercised. 

The petition of Clarke, after showing his title under the 

government of Spain, adds, “ your petitioner farther states, 
' that his aforesaid claim was filed before the board of commiss- 
ioners, appointed to ascertain claims and titles to lands in East 
Florida, who, as he is informed and believes, refused to recom- 








446 SUPREME COURT. 


[United States v. Clarke.] 


mend the same to the favourable notice of the United States 
government ; and have rejected the same, but have not reported 
it forged or ante-dated.” Do these averments satisfy the requi- 
sites of the statute ? 

The act requires that it shall “ have been presented accord- 
ing to law, and not finally acted upon.” The petition states, 
“that it was filed before the board of commissioners,” which 
is presenting it “ according to law;” and then proceeds to state 
the action of the board upon it. That action is not by law 
made final, consequently the case is one of those which the © 
court is directed to adjudicate and finally settle, on the princi- 
ples contained in the act of 1828. Any defect in the title as 
exhibited, will be considered ‘in deciding on the right, but does 
not constitute an objection to jurisdiction. 

The title, as set out in the petition and exhibits filed with it, 
is as follows : 

On the 16th of March 1816, George J. F. Clarke, styling 
himself a native of the province, presented a memorial to the 
governor of East Florida, in which he states the service he 
has rendered the public, by inventing and constructing a saw 
mill of great execution, and prays, in consideration thereof, a 
grant of the quantity of land which his honour had thought 
proper to assign to the water mills, equivalent to five miles 
square ; which land he solicits on the western part of St John’s 
River, above Black Creek, at a place entirely vacant, known 
by the name of White Spring. ° 

On the 3d of April the governor made a decree, in which, 
after reciting that he had granted lands to other individuals on 
account of saw-mills or machines to be erected, but with con- 
dition of being without effect until the establishments be made, 
and that Clarke had exhibited proof of the actual erection of a 
mill of great utility, grants to the said George Clarke the five 
miles square of land that he solicits, “ of which a title shall be 
issued, comprehending the place, and under the boundaries set 
forth in this petition, without injury to a third person.” 

The title was issued on the sixth of the same month. It 
recites that “ whereas by a royal order communicated to the 
government on the 29th of October 1790, by the captain-gene- 
ral of the island of Cuba and the two Floridas, it is provided, 
among other things, that to foreigners who, of their free will, 
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present themselves to swear allegiance to our sovereign, there 
be granted to them lands gratis, in proportion to the workers 
that each family may have ; and whereas Don George Clarke, 
inhabitant of the town of Fernandina, has presented himself, 
manifesting that he has constructed, from his own ingenuity, 
a machine that, with four horses, saws eight lines at one time, 
cutting two thousand superficial feet of timber in a day, and 
soliciting in virtue thereof a grant in absolute property of five 
miles square of land,” &c.;“* therefore, and in consideration of 
the advantages arising from such improvements in this said 
province, and in order that, by rewarding the industrious and 
ingenious, it may serve as an example and stimulus to other 
inhabitants, I have found proper, by my decree of the third of 
the present month, to order the issue of a competent title of 
property of said five miles square of land, as will more fully 
appear,” &c. ‘ Therefore I have resolved to grant, as in the 
name of his majesty I do grant,” &c. 

An order to survey the land contained in this grant was 
given by the governor on the 29th of December 1818. 

Afterwards, on the 25th of January 1819, Clarke presented 
a memorial to the governor, stating that the quantity of land 
required for his purpose could not be obtained at the place 
designated, and praying that the depth back might be con- 
tracted to about one and a half miles, and the residue be sur- 
veyed at a different place described in the memorial. This .« 
prayer was granted, and surveys were executed and returned, 
placing eight thousand acres on the ground described in the 
decree and grant, and the remaining eight thousand acres, in 
two surveys, on the ground designated in the memorial of the 
25th of January 1819. " 

The counsel for the United States contend, that the grant 
made to the petitioner, by the governor of East Florida, is void, 
because he had no power to make it. 

The royal order of the 29th of October 1790, which is re- 
cited in the grant of the 6th of April 1816, most certainly does 
not authorize that grant. It was avowedly made for the 
purpose of inviting foreigners into the province, and Clarke 
was an inhabitant. It limited the quantity of land to be grant- 
ed to a fixed number of acres for the workers that each family 
may have; and it is not doubted that the quantity actually 








448 SUPREME COURT. 


[United States v. Clarke.] 


contained in the grant far exceeded the quantity authorized by 
that order. It is too plain for argument that, if the validity of 
the grant depends on its being in conformity with the royal 
order of 1790, it cannot be supported. But we do not think it 
does depend on that order. 

Although the order is recited, the grant does not profess to 
be founded on it. That it is not, is most apparent. The grant 
immediately proceeds to recite that Clarke is an inhabitant of 
Fernandina, which would of itself defeat his application if de- 
pending on the order in favour of “ foreigners who of their free 
will present themselves to swear allegiance to the sovereign” 
of the grantor. It then proceeds to state the real motive for 
which it is made. It is that he has constructed a machine of 
great value. It is for this, and not for his being willing to 
swear allegiance to the king of Spain, that he solicits the 
grant. ‘“‘ Therefore,” proceeds the grant, “ and in considera- 
tion of the advantages arising from such improvements in this 
said province, and in order that, by rewarding the industrious 
and ingenious, it may serve as an example and stimulus to 
other inhabitants, I have found proper, by my decree of the 
third of the present month, to order the issue of a competent 
title,” &c. “Therefore,” that is in execution of the decree of 
the third, “ I have resolved to grant,” &c. 

The grant, then, of the 6th of April is avowedly made in 
* execution of the decree of the 3d. That decree contains 
no allusion to the royal order of October 1790, but professes to 
be founded entirely on the motives afterwards expressed in 
the grant itself in addition to that order. 

We cannot think, that the recital of a fact entirely imma- 
terial, on which fact the grant does not profess to be founded, 
can vitiate an instrument reciting other considerations on 
which it does profess to be founded, if the matter, as recited, 
be sufficient to authorise it. 

Without attempting to assign motives for the recital of that 
order, we are of opinion, that, in this case, the recital is quite 
immaterial, and does not affect the instrument. The real 
inquiry is, whether governor Coppinger had power to make it. 

By the second article of the treaty of the 22d of February 
1819, between the United States of America and Spain, his 
catholic majesty cedes to the United States, in full property 























JANUARY TERM. 1834. 449 


[United States v. Clarke.] 


and sovereignty, all the territories which belong to him situa- 
ted on the eastward of the Mississippi, known by the name of 
East and West Florida. 

This article undoubtedly transfers to the United States, all 
the political power which our government could acquire, and 
all the royal domain held by the crown of Spain; but has 
never been supposed, so far as is now understood, to operate 
on the property of individuals. This court has uniformly 
expressed the opinion that it does not. 

The eighth article was not intended to enlarge the cession. 
Its principal object is to secure certain rights existing at the 
time, but not complete. It stipulates that all the grants of 
land (in Spanish “ concessions of land”) made before the 24th 
of January 1818, by his catholic majesty, or by his lawful 
authorities in the said territories, ceded by his majesty to the 
United States, shall be ratified and confirmed (in Spanish, 
shall remain ratified and confirmed) to the persons in possess- 
ion of the lands (in the Spanish, in possession of them, that 
is, of the concessions) in the same extent that the same grants 
(in Spanish, they) would be valid, if the territories had remained 
under the dominion of his catholic majesty. 

It may be worth observing, that the language of the article 
is not “all grants made by his catholic majesty, or by his law- 
ful authority,” which might perhaps involve an inquiry into 
the precise authority or instructions given by the crown to the 
person making the grant, and might impose on the claimant 
the necessity of showing that authority in each case, but “ by 
his catholic majesty, or his lawful authorities in the said ter- 
ritories ceded by his majesty to the United States.” That is, 
by those persons who exercised the gtanting power by autho- 
rity of the crown. This is the generally received meaning of 
the words. They are equivalent to the words, competent 
authorities, used in their place by the king of Spain in his 
ratification of the treaty. 

It may be also not entirely unworthy of remark, that this 
article expressly recognises the existence of those “lawful 
authorities” in the ceded territories. 

It is not unreasonable to suppose that his catholic majesty 
might be unwilling to expose the acts of his public and confi- 
dential officers, and the titles of his subjects acquired under 
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those acts, to that strict and jealous scrutiny which a foreign 
government, interested against their validity, would apply to 
them, if his private instructions or particular authority were to 
be required in every case, and that he might, therefore, stipu- 
late for that full evidence to the instrument itself which is 
usually allowed to instruments issued by the proper officer. 
The subject matter of the article, therefore, furnishes no 
reason for construing its words in a more restricted sense than 
that in which they are uniformly used and understood. In that 
sense, they mean persons authorised by the crown to grant lands. 

The subsequent part of the sentence may, in some degree, 
qualify their meaning. The added words are, “to the same 
extent that the same grant (they) would be valid, if the terri- 
tories had remained under the dominion of his catholic ma- 
jesty.” 

If this part of the sentence was intended as a limitation of 
the general provision which precedes it, the subject matter of 
the article may serve in some measure to explain it. 

The general word “ grant” may comprehend both the inci- 
pient and the complete title. The greater number of those in 
Florida appear to have been of the first description. Many of 
these contained conditions, on the performance of which the 
right to demand a complete title depended. Without this 
qualification, the article might have been understood to make 
these conditional concessions absolute. Therefore, they are 
declared to “be ratified and confirmed,” to the same extent 
that the same grants (they) would be valid if the territories 
had remained under the dominion of his catholic majesty.” 
The parties add, (continuing the idea) “but the owners in 
possession of such lands (the proprietors) who, by reason of 
the recent circumstances of the Spanish nation, and the revo- 
lutions in Europe, have been prevented from fulfilling all the 
conditions of their grants (concessions) shall complete them 
within the terms limited in the same respectively from the 
date of this treaty; in default of which, the said grants (they) 
shall be null and void.” 

But whether the intention of that part of the article which 
declares the extent to which the titles it contemplates shall 
be valid, is limited to the conditions inserted in them, or quali- 
fies the general preceding words, it cannot vary the sense of 
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the term “lawful authorities,” nor warrant the construction 
that a title derived from “a lawful authority” creates no pre- 
sumption of right, and leaves the holder under the necessity 
of proving every circumstance which would be required to 
support it, had it proceeded from a person not holding an 
office on which the power of granting lands had been con- 
ferred. 

These titles are to be valid to the same extent as if the ter- 
ritories had not been ceded. What is that extent? A grant 
made by a governor, if authorized to grant lands in his pro- 
vince, is prima facie evidence that his power is not exceeded. 
The connection between the crown and the governor, justifies 
the presumption that he acts according to his orders. Should 
he disobey them, his hopes are blasted, and he exposes him- 
self to punishment. His orders are known to himself and to 
those from whom they proceed, but may not be known to the 
world. 

Such a grant, under a general power, would be considered 
as valid, even if the power to disavow it existed, until actually 
disavowed. It can scarcely be doubted, so far as we may 
reason on general principles, that in a Spanish tribunal, a grant 
having all the forms and sanctions required by law, not actu- 
ally annulled by superior authority, would be received as evi- 
dence of title. 

We proceed then to inquire into the power of the governor 
of East Florida. 

It will not be material to ascertain the rules by which lands 
were granted to the first settlers of America, or-the officers 
from whom titles emanated. So early as the year 1735, an 
ordinance was passed by which the king reserved to himself 
the right of completing the titles given by his provincial offi- 
cers. 

The inconvenience resulting from this regulation was so 
seriously felt, that the ordinance was repealed in 1754, and 
the whole power of confirming, as well as originating titles, 
was transferred to officers in the colonies. The power of 
appointing sub-delegate judges, to sell and compromise for the 
lands and uncultivated parts of the dominions of the Spanish 
crown in the Indies, was declared to belong to the viceroys 
and presidents of the royal audiences of those kingdoms; and 
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the same royal order directed that “in the distant provinces of 
the audiencias, or where sea intervenes, as Caraccas, Havana, 
Carthagena, Buenos Ayres, Panama, Yucatan, Cumana, Mar- 
garita, Puerto Rico, and in others of like situation, confirma- 
tions shall be issued by their governors, with the advice of 
the officiales reales (the king’s fiscal ministers) and of the 
lieutenant general, hateado, where he may be stationed. 

In 1765, this power of granting and confirming titles to 
lands was vested in the intendants. 

In 1774, it was revested in the civil and military governors 
(see White’s Compilation 218). In October 1798, this power 
was again conferred on the intendant, so far as respected 
Louisiana and West Florida; but this order did not extend to 
East Florida. In that province it remained in the governor. 

The regulations of the governors O’Reilly and Gayoza, and 
the proceedings of the governors Quisada, Estrada, White, 
Kindelan and Coppinger, of East Florida, and all the grants 
which have been brought to the view of this court, together 
with the reports of the commissioners appointed to adjust land 
titles in the territories ceded by Spain, show, that from the 
year 1774, the power of granting lands was vested in the 
governors, both of Louisiana and the Floridas. The ordinance 
of 1798, which transferred it to the intendant of Louisiana and 
West Florida, did not extend to East Florida: consequently 
it remained with the governor of that province. 

This is admitted by the counsel for the United States. 

So far then as respects East Florida, the term “lawful 
authorities” designates the governor as certainly as if he had 
been expressly named in the eighth article of the treaty. He 
is the officer who was empowered by his sovereign to make 
grants of lands in that province, and in ceding the province to 
the United States, his sovereign has stipulated that grants 
made by him shall be as valid as if the province had remained 
under his dominion. 

It has been already stated that the acts of an officer, to 
- whom a public duty is assigned by his king, within the sphere 
of that duty, are, prima facie, taken to be within his power. 
This point was fully considered and clearly stated by this 
court in the case of Arredondo, and the principles on which 
the opinion rests are believed to be too deeply founded in law 
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and reason ever to be successfully assailed. He who would 
controvert a grant executed by the lawful authority, with all 
the solemnities required by law, takes upon himself the bur- 
den of showing that the officer has transcended the powers 
conferred upon him, or that the transaction is tainted with 
fraud. 

This the counsel for the United States undertakes to do. 
He insists that governor Coppinger has transcended his powers 
in making the title now under consideration for a larger quan- 
tity of land than he was empowered to grant, and on a consid- 
eration not warranted by law. 

The object of Spain, as of all the European powers who 
made settlements in America, was to derive strength and re- 
venue from her colonies. ‘To accomplish this, grants of lands 
to individuals became indispensable. History informs us that 
this measure was adopted by all. The immense territories held 
by Spain, affording an almost inexhaustible fund of lands 
claimed by the crown, could scarcely fail to produce large 
grants to favourites, as well as a regular system for inviting 
population into her colonies. The viceroys in New Spain and 
Peru, who were also governors, possessed almost unlimited 
powers on this and other subjects ; but in distant provinces, or 
where sea intervenes, the right of giving title to lands was 
vested in their governors with the advice of the king’s fiscal 
ministers and of the lieutenant general, where he may be 
stationed. No public restraint appears to have been imposed 
on the exercise of this power. The officer and his conduct 
were of course under the supervision and control of the king 
and his ministers, and especially of his council of the Indies, 

In 1735, this power was withdrawn from the provincial 
officers, but was restored to them in 1754. Wh. Comp. 49. 
Clarke’s Land Laws 973. The royal order of 15th October 
1754 confers this power in general terms without any limita- 
tion on the quantity or on the consideration which may move 
to the grant. It would excite surprise if, in a monarchy like 
that of Spain, no rewards in land could be granted for extra 
services, and no favours could be bestowed. Among the earliest 
laws for the government of America (Wh. Comp. 30) is an or- 
der that the viceroys of Peru and Mexico “ grant such rewards, 
favours and compensation as to them may seem fit.” A sub- 
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sequent order (Wh. Comp. 41), after directing extensive dis- 
positions of territory, adds, “all the remaining land may be 
reserved to us, clear of any incumbrance, for the purpose of 
being given as rewards, or disposed of according to our plea- 
sure.” In White’s Comp. 29, we find the following law: “ it 
is our pleasure that services be remunerated where they shall 
have been performed, and in no other place or province of the 
Indies.” 

It would seem that these remunerations, if in land, would 
be made by the governor, when empowered to grant them, 
provided no other officer was designated. 

Two letters of the 3d of April 1800, from an officer author- 
ized to grant lands, are published in Clarke’s Land Laws 989, 
which would seem to countenance the opinion that they did 
not consider their powers as limited to small quantities, but 
that they might exercise discretion in this respect. They are 
written by the attorney-general under Morales. The first, ad- 
dressed to Don Henry Peyroux, is in these words: “I have 
to reply to your communication No. 9, taat I cannot at this time 
consent to the sale of lands in the manner and under the cir- 
cumstances requested ; and I have to make the same reply to 
that of the 6th of February last, No. 8, in which you ask for 
one hundred thousand arpens.” 

The language of this letter is rather that of a man who has 
exercised his discretion on a subject to which his power ex- 
tends, than of one who might at once repel the application by 
referring to the orders of his sovereign. ‘The second letter is 
of ths same. character. 

A royal order was issued on the 4th of January 1813, which 
recites that the general Cortes have decreed as follows: 
*‘ considering that the conversion of public lands into private 
property is one of the measures which the welfare of the peo- 
ple, as well as the advancement of agriculture and industry, 
most imperiously demands ; and desiring, at the same time, 
that this class of lands should serve as an aid to the public 
necessities, a reward to the deserving defenders of the country, 
and a support to the citizens who are not proprietors, the gen- 
eral and extraordinary Cortes do decree : 

“ All the uncultivated or public lands, and those of the cor- 
poration of cities, with the timber thereon or without it, both 
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in the peninsular and adjacent islands, as well as in the ultra 
marine provinces, except the commons necessary for the towns, 
shall be made private property.” 

* Jn whatever manner these lands be distributed, it shall be 
in full property.” 

This order was transmitted to the captain general of the 
Island of Cuba; but seems to have been repealed on the 22d 
of August 1814. 

We do not find any limitation in the royal ordets restricting 
the power of the governors to a league square in their grant. 

The counsel for the United States searches for them in the 
regulations by colonial officers, prescribing the rules to be 
observed in the offices established for the purpose of carrying 
these orders into execution, and in special orders of the crown 
for specified objects. 

The first to which reference has been made, were issued by 
Don Alexander O’Reiliy, governor of Louisiana. He recites, 
among other things, the complaints and petitions which had 
been presented to him by the inhabitants, together with the 
knowledge he had acquired of their local concerns, by a visit 
lately made to the Cote des Allemands, &c. and from an ex- 
amination made of the report of the inhabitants assembled by 
his order in each district, states his conviction that the tran- 
quillity of the inhabitants and the progress of culture required, 
which shall fix the extent of the grants of lands which shall 
hereafter be made, &c., and adds, “ for these causes, and hav- 
ing nothing in view but the public good and the happiness of 
every inhabitant, after having advised with persons well in- 
formed in these matters, we have veguinied all these objects 
in the following articles : 

‘Ist. There shall be granted to each newly arrived family,” 
&e. : 

This is most obviously the language of a man who supposes 
himself to possess full power over the subject. The rules he 
prescribes for himself, do not purport to be limits imposed by a 
master, but to be marked out by his own discretion, and to be 
alterable at will. He makes no allusion to orders emanating 
from his sovereign, marking out the narrow path he is bound 
to tread; but gives the law himself, in the character of a man 
invested with full powers. 
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The eighth article declares that, “no grant in the Opelousas, 
Atacapas, and Natchitoches, shall exceed one league in front 
by one league in depth ; but when the land granted shall not 
have that depth, a league and a half in front by half a league 
in depth, may be granted.” 

Had the limitation on the quantity to be granted been five 
miles square instead of a league square, is there any thing in 
the information we possess, which would enable us to say that 
the one more than the other would be an excess of power. 

The instructions of governor Gayoso are dated in Septem 
ber 1797, till which time it may be presumed that those of 
O'Reilly remained in force. His instructions are for the go- 
vernment of the commandants of ports, who appear to have 
been entrusted with the power of making concessions. His 
regulations, so far as they varied those which pre-existed, con- 
stituted, it may be presumed, a new law for the commandants, 
but do not prove the existence of restrictions on his own power. 
Like those of O’Reilly, they give every indication of proceed- 
ing from an officer possessing general and very extensive 
powers. 

The same observation applies to the regulations of Morales, 
who was intendant of Louisiana and West Florida. They 
are dated in July 1799, soon after receiving the order of the 
king of October 1798, which directed “ that the intendancy of 
these provinces be put in possession of the privilege to divide 
and grant all kind of land belonging to his crown ; whichright, 
after his order of the 24th of August 1770, belonged to the 
civil and military government: Wishing to perform this im- 
portant charge, &c. 

* After having examined, with the greatest attention, the 
regulation made by his excellency, count O’Reilly, the 18th of 
February 1770, as well as that circulated by his excellency 
the present governor, Don Manuel Gayoso de Lernos, the Ist 
of January 1798, and with the counsel which has been given 
me on this subject by Don Manuel Senaro, assessor of the in- 
tendency, and other persons of skill in these matters, that all 
persons who wish to obtain lands, may know in what manner 
they ought to ask for them, and on what condition land can 
be granted and sold, &c., I have resolved that the following 
regulations shall be observed.” 
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He then. proceeds to regulate, with great exactness, the 
course to be observed by those who seek to obtain concessions, 
the conditions on which they shall be granted, and the con- 
duct to be observed before a complete title will be made. 
These regulations do not measure his power, but give the law 
to those who are to execute his orders. 

These are the proceedings of the officers who were entrusted 
with the power to divide and grant the crown lands in Lousi- 
ana and West Florida. It is not to be presumed that different 
powers were conferred on the officers to whom the same duties 
were confided in East Florida. 

Internal regulations of police were issued by governor 
Quesada on the 2d of September 1790. They commence 
with saying, ‘Whereas I am commanded by royal orders, 
agreeable to the public wants, to apply the most reasonable 
and quick remedies thereto: for the purpose, therefore, of ac- 
complishing this, in the edict commonly called ‘ internal regu- 
lations of police,’ I have taken the most conducive steps, not- 
withstanding, much to my sorrow, there has been so much to 
amend and establish, that a voluminous code would scarcely” 
be sufficient for me to comprise all, in proportion to the ardent 
desire which animates me for the prosperity of the province 
and the service of the sovereign ; wherefore, merely for the 
present, and reserving hereafter, when permitted by my other 
duties, the right of attending particularly to this important 
subject, I therefore make known and order the following : 

“Ist. 1 grant to all the inhabitants permanently settled, and 
subjects of his majesty, in his royal name, for their use, the 
quantity of land they may require, in proportion to their force, 
in any part of the desert province, without any exception. 
To this end, those desirous of obtaining the same, will present 
themselves to me, within twenty days, stating their circum- 
stances, by memorial ; what lands they have obtained to the 
present period, and to what quantity, and in what place they 
are desirous of locating them now : under the precise condition 
that it will be without injury to a third person, I will attend to 
their solicitude according to the examination I may make there- 
of; and although the laws of the Indies authorise me to make no 
absolute distribution of the same, and being in the case of tit. 
12th, book 4th, I abstain, therefrom, from powerful motives. 
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But for the greater security of those interested, I will forward 
my ideas and representation on the subject to the king, per- 
suaded that, in consequence thereof, those obtaining grants 
from me now will be confirmed in the possession of the same.” 

The law of the Indies to which the governor refers, is in- 
serted in Clarke’s Land Laws, p. 967, and is in these words: _ 
* That our subjects may apply themselves to the exploration 
and settlement of the Indies, and that they may live with 
comfort and convenience, which we desire, it is therefore our 
will, that houses, grounds, lands, cavallerias and peonias, be 
granted to all those who shall settle new lands, in the villages 
and places that the governor of the new settlement shall mark 
out for them. There shall be a distinction made between 
gentlemen and labourers (peones), and those who shall be of 
less grade and merit; and in proportion to their services, the 
lands shall be increased and ameliorated for prosecuting agri- 
culture, and the tending of cattle.” 

It is not easy to comprehend precisely the influence which 
this law ought to have on the governors of the Spanish colo- 
“nies. It was undoubtedly the same in them all. 

We collect from the extracts from the lawsof the Indies which 
are given us in Clarke’s Land Laws, and White’s Compilation, 
that they apply chiefly to the general purposes of population 
and settlement. For the attainment of these objects, general 
rules were framed, which contained affirmative instructions to 
the officers, to be observed in the formation of new settlements, 
in donations to emigrants, and in the sale and distribution of 
crown lands. How far a discretion in the execution of these 
laws, or whether any discretion, was placed in those distant 
officers to whom they were directed, we have not the means of 
ascertaining. So far as we are informed, they contain no nega- 
tive or prohibitory words, and the regular reports of governors 
must have kept their superiors informed of their proceedings. 
Mr White says, p. 9, “I sought assiduously, but have been 
unable to discover a record or notice of the proceedings upon 
some grant or concession which had been made by a captain 
general, intendant or governor, and disapproved of by the king. 
I have been unable to ascertain whether any such exist.” 

The regulations of governor Quesada, which have been 
cited, and in which he appears to have deviated, in some 
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respects, from the law to which he refers, apply to the general 
objects of cultivation, population and settlement, and ought to 
conform to the laws which had been framed for those subjects. 
He seems to grant a general privilege to every individual to 
acquire lands at will. He retains to himself no discretion, 
exercises no judgment in the case. “TI grant,” he says, “ to 
all the inhabitants permanently settled, and subjects of his ma- 
jesty, in his royal name, for their use, the quantity of land they 
may require in proportion to their force, in any part of the des- 
ert province, without exception.” Yet he is persuaded that 
these grants will be confirmed. 

These extraordinary regulations were in the exercise of that 
ordinary power to which general laws had been adapted. The 
right to bestow rewards on those individuals who had rendered 
any particular service, constituted a distinct branch of power, 
to which those general laws could not apply. White’s Com- 
pilation abounds with extracts showing the disposition of the 
king, that they should be given liberally. 

Governor White succeeded governor Quesada. In conform- 
ity with usage, he proclaimed, in October 1803, the rules by 
which it was his purpose to be governed in the concessions and 
divisions of lands to the new settlers. He adopts a more rigid 
practice than had been observed by his predecessors ; but these 
rules appear to emanate from his own judgment, and to be in- 
tended to apply only to new settlers, who come to establish 
themselves in the province. 

Don Nicholas Ganido, the agent of the duke of Allegon, to 
whom all or nearly all the uncultivated land of East Florida, 
had been granted by the king, addressed a letter to the gov- 
ernor, in February 1819, soliciting official information respect- 
ing the validity of titles which had emanated from him or his 
predecessors. It is not supposed that this letter, or the answer 
to it, can be received as authority ; but when it is considered, 
that the duke of Allegon believed himself to be the lawful pro- 
prietor of all the lands not regularly vested in others, and was 
of course anxious to defeat the titles of others ; and that the 
questions were asked by, and addressed to those who were best 
acquainted with the authority of the governor, and the princi- 
ples on which he acted, we may, on a subject on which so little 
light can be shed, look at the letter, and the answer to it. 
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Seventh. “In what manner are those concessions consid- 
ered, which were made to foreigners or natives, of large portions 
of land, who have disappeared, carrying with them their docu- 
ments, without having cultivated or even seen the lands granted 
to them ?” 

Eighth. “ Can those persons, to whom assignments of large 
portions of territory have been made for the establishment of 
factories, such as water or steam mills, who did not then com- 
ply, nor have not since presented themselves to establish their 
machinery (allowing that none exists in the province which is 
known), be considered now, or in future, with any right? . If, 
in a space of time, such as has elapsed until now, they have 
not established their works, will there be any reason why said 
lands should not be declared open, and revert to the class of 
public lands ?” 

These questions are asked by the agent of the duke of Allegon, 
a favourite of the king. They relate exclusively to those large 
grants which are now said to have exceeded the power of the 
governor. ‘They were of course known to the duke of Allegon, 
and, we must presume, to his master. Yet an excess of au- 
thority is not even suggested. No doubt seems to be enter- 
tained of the validity of those which had been completed by 
the grant of a full title, or of those still incomplete, the condi- 
tions of which have been performed. The inquiry respects 
those persons only, who had totally neglected the conditions 
contained in their grants. Their titles alone seem to be 
doubted even by the duke of Allegon. 

This letter appears to have been referred by the governor to 
Ruperto Saavedra, who answers all the inquiries made by 
Ganido. He says, “ those who have titles of proprietorship, 
who have complied with the conditions pointed out to entitle 
them to them, or have obtained them as a remuneration for 
services, or other considerations deemed by the government 
sufficient for the purpose ; in these cases there is a precise obli- 
gation to respect said titles, especially as the said conditions 
have been established at the will of the governors, and that the 
royal order of 1790, on the subject, impairs none, but expressly 
states, that lands shall be granted and surveyed gratis, to those 
foreigners who, of their own free will, present themselves to 
swear allegiance.” 
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After observing that the donation to the duke of Allegon, is 
limited ‘ to uncultivated lands which have not been granted,” 
Saavedra says; “ yet it is proper to explain, in this particular, 
that the concessions made to foreigners or natives, of large or 
small portions of land, carrying their documents with them 
(which shall be certificates issued by the secretary), without 
having cultivated or even seen the lands granted to them, such 
concessions are of no value or effect, and should be considered 
as not made, because the abandonment has been voluntary, 
and that they have failed in complying with the conditions pre- 
scribed for the encouragement of population. The assignments 
of extensive portions of territory, which have been made for the 
establishment of factories, to persons who did not then comply, 
nor have not since presented themselves to establish their me- 
chanical works, ought also to be considered without any right or 
value, and said lands declared perfectly free, that they may 
revert into the class of public lands,” &c. 

This opinion was laid before governor Coppinger, and ap- 
proved by him. It recognises the right to grant as “a remun- 
eration for services, or other considerations deemed by the 
government sufficient for the. purpose ;” and speaks of concess- 
ions to foreigners or natives, for large or small portions of land 
as equally valid. The right they give to a complete title, 
depends on the conduct of the proprietor, on his compliance or 
non compliance with the conditions, not on the quantity con- 
ceded. The same principle applies “ to assignments of exten- 
sive portions of territory, which had been made for the estab- 
lishment of factories” which have not been erected. The 
extensiveness of the territory assigned, is not made an objec- 
tion ; but the failure to perform the condition on which the 
concession was made. 

It is apparent, that both the agent of the duke, and Saavedra, 
considered these large concessions as within the power of the 
governor. 

The counsel for the United States relies confidently on the 
letter of governor Kindelan, of the 4th of June 1803, addressed 
to the captain general of Cuba, in which he recommends the 
militia who had served during the late insurrection, and third 
battalion of Cuba, as worthy the gifts to which the supreme 
governor may think them entitled. He suggests granting “to 
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the soldiers a certain quantity of land, as established by regu- 
lations in this province, agreeably to the number of persons in 
each family.” 

On the part of the United States it is insisted, that this appli- 
cation could not have been made, had the governor been 
authorized by the existing laws to reward their services still 
more liberally. 

The argument has undoubtedly great weight, but we do 
not think it conclusive. 

Grants to a whole class of individuals, a distribution of lands 
among the body of the colonial militia, and a battalion of a 
different province, might be expected to belong rather to the 
general system of distribution than to that branch of it which 
authorizes rewards to individuals for particular special services, 
and might be expected to proceed directly from the crown, or 
to have its express sanction. 

If not all the extracts from the laws of the Indies, at least 
by far the greater part of them, which we find in White’s 
Compilation, relating to rewards, contemplate services peculiar 
to the individual, not those which are of a general character. 
We do not think, therefore, that an application to superior 
authority for a distribution of lands among the militia who 
have served during a period of dangerous insurrection, is neces- 
sarily to be be ascribed to the consciousness of wanting power 
to give a reward in lands to an individual whose invention is 
deemed meritorious. 

The favour of granting rewards is expressed in terms indi- 
cating the expectation that it is to be exercised by those gov- 
ernors who are also viceroys; but there are no prohibitory 
words, and the general power of granting lands, extended to 
the governors of distant provinces, or where sea intervenes, 
‘may comprehegd granting as a reward for individual merit. 
The facts that this power was exercised certainly as early as 
1813, by the governor or East Florida, that the condition of the 
province and the exhausted state of the kingdom seemed to 
require and justify it, and that the king never disapproved the 
proceedings of the governor, existed when the treaty was 
formed. Such was the state of things to which the treaty 
applied. 

It is stated that the practice of making large concessions 
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commenced with the intention of ceding the Floridas, and 
these grants have been treated as frauds on the United States. 

The increased motives for making them have been stated 
in argument, and their influence cannot be denied. But ad- 
mitting the charge to be well founded, admitting that the 
Spanish government was more liberal in its concessions after 
contemplating the cession than before, ought this circumstance 
to affect bona fide titles to which the United States made no 
objection. 

While Florida remained a province of Spain, the right of his 
catholic majesty, acting in person or by his officers, to distri- 
bute lands according to his pleasure, was unquestioned. That 
he was in the constant exercise of this power, was well known. 
If the United States were nor content to receive the territory, 
charged with titles thus created, they ought to have made, and 
they would have made, such exceptions as they deemed ne- 
cessary. They have made these exceptions. They have stipu- 
lated that all grants made since the 24th of January 1818, 
shall be null and void. 

It is understood that this stipulation was intended to embrace 
three large grants made by the king, which comprehended 
nearly all the crown lands in East Florida. However this 
may be, it shows that the subject was in the mind of the ne- 
gotiators, and that the apprehended mischief was guarded 
against so far as the parties could agree. The American gov- 
ernment was content with the security which this stipulation 
afforded, and cannot now demand farther and additional 
grounds. The acquisition of the Floridas-was an object of 
immense importance to the United States. It was urged by 
other considerations of a still more powerful operation, in addi- 
tion to vacant lands. It will be regarded, while our union 
lasts, as the highest praise of the administratiog which made 
it, and of the negotiator who accomplished it. It cannot be 
doubted that the terms were highly advantageous, and that 
they were so considered by all. The United States were satis- 
fied, and had reason to be satisfied, with the provision exclud- 
ing grants made subsequent to the 24th of January 1818, when 
the fraud on that provision was prevented by the terms of the 
ratification of the treaty. All other concessions made by his - 
catholic majesty, or his lawful authorities in the ceded territo- 
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ries (in the ratification by the king of Spain, ‘ competent au- 
thorities”), are as valid as if the cession had not been made. 
If it be shown by the person holding the concession, that it was 
made by the officer authorised to grant lands, thatit was the duty 
of this officer to give a regular accountof hisofficial transactions, 
that no grant ever made by the person thus entrusted, had 
ever been disapproved ; courts ought to require very full proof 
that he had transcended his powers, before they so determine. 
We do not think this full proof has been given in the present 
case. 

The considerations then recited in the grant, in addition to 
the royal order of October 1790, are, we think, sufficient to 
maintain it. 

It will be proper to take a concise review of the legislation 
of congress on this subject. 

The first act, passed on the 8th of May 1822, entitled “an 
act for ascertaining claims and titles to land within the terri- 
tory of Florida,” (L. U.S. vol. 7, p. 103) directs that com- 
missioners be appointed “ for the purpose of ascertaining the 
claims and titles to lands within the territory of Florida, as 
acquired by the treaty of the 22d of February 1819.” The 
sixth section enacts, “ that every person, or the heirs or repre- 
sentatives of such persons, claiming titles to lands under any 
patent, grant, concession or order of survey, dated previous to 
the 24th day of January 1818, which were valid under the 
Spanish government or by the law of nations, and which are not 
rejected by the treaty ceding the territory of East and West Flo- 
rida to the United States, shall file before the commissioners his, 
her or their claim, setting forth particularly its situation and 
boundaries, if to be ascertained, with the deraignment of title 
when they are not the grantees or original claimants,” &c. 
‘*¢ And said cogmissioners shall proceed to examine and deter- 
mine on the validity of said patents, grants, concessions and or- 
ders of survey, agreeably to the laws and ordinances heretofore 
existing, of the governments making the grants respectively, 
having due regard, in all Spanish claims, to the conditions and 
stipulations contained in the eighth article of a treaty concluded 
at Washington, between his catholic majesty and the United 
States, on the 22d of February 1819; but any claim not filed 
previous to the $list day of May 1823, shall be deemed and 
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held to be void and of none effect.” They were directed to 
examine all these claims; and, if satisfied that they were cor- 
rect and valid, to confirm them ; “ provided that they shall not 
have power to confirm any claim, or part thereof, where the 
amount claimed is undefined in quantity, or shall exceed one 
thousand acres; but in all such cases shall report the testi- 
mony, with their opinions, to the secretary of the treasury, to 
be laid before congress for their determination.” 

The object of this law cannot be doubted. It was to sepa- 
rate private property from the public domain, for the double 
purpose of doing justice to individuals, and enabling congress 
safely to sell the vacant lands in their newly acquired territo- 
ries. To accomplish this object, it was necessary that all 
claims, of every description, should be brought before the com- 
missioners, and that their powers of inquiry should extend to 
all. Not only has this been done, but, further to stimulate the 
claimants, the act declares “that any claim not filed previous 
to the 3lst of May 1823, shall be deemed and held to be void 
and of none effect.” This primary intention of congress is 
best promoted by determining causes finally, where their sub- 
stantial merits can be discerned. 

The subsequent acts of congress, respecting the board of 
commissioners, have no material influence on the question be- 
fore the court. 

On the 23d of May 1828, congress passed “an act supple- 
mentary to the several acts providing for the settlement and 
confirmation of private land claims in Florida.” 

This act confirms all claims contained in the reports of the 
commissioners of East Florida, and in the reports of the re- 
ceiver and register acting as such, “to the extent of the quan- 
tity contained in one league square,” and continues the powers 
of the register and receiver, till the first Monday in the follow- 
ing December. 

The sixth section enacts, “ that all claims to land within the 
territory of Florida, embraced by the treaty between Spain and 
the United States, of the 22d of February 1819, which shall 
not be decided and finally settled under the foregoing provis- 
ions of this act, containing a greater quantity of land than 
the commissioners were authorised to decide, and above the 
amount confirmed by this act, and which have not been re- 
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ported as antedated or forged, by said commissioners, or regis- 
ter and receiver acting as such, shall be received and adjudi- 
cated by the judge of the superior court of the district in which 
the land lies, upon the petition of the claimant,” &c. 

The report of the register and receiver being made, con- 
gress, on the 26th of May 1830, posed “an act for the final 
settlement of land claims in Florida.” 

This act, after confirming the claims it recites, utebin that 
all the remaining claims which have been presented according: 
to law, and not finally acted upon, shall be adjudicated and 
finally settled upon the same conditions, restrictions and limi- 
tations in every respect, as are prescribed by the act of con- 
gress, approved the 23d of May 1828, entitled “an act supple- 
mentary to the several acts for the settlement and confirma- 
tion of private land claims in Florida.” 

That act refers to the act approved May the 26th 1824, en- 
titled “an act enabling the claimants to land within the limits 
of the state of Missouri, and territory of Arkansas, to institute 
proceedings to try the validity of their claims.” 

This last recited act provides for the trial of claims “ protected 
or secured” by the treaty which ceded Louisiana to the United 
States. After describing those claims in terms supposed to 
comprehend them all, the-act proceeds, “in each and every 
such case, it shall and may be lawful for such person or 
persons, or their legal representatives, to present a petition to 
the district court of the state of Missouri, setting forth fully, 
plainly and substantially, the nature of his, her or their 
claim to the lands, tenements or hereditaments, and particu- 
larly stating the date of the grant, concession, warrant or order 
of survey under which they claim, the name or names of any 
person or persons claiming the same, or any part thereof, by a 
different title from that of the petitioner, or holding possession 
of any part thereof, otherwise than by the leave or permission 
of the petitioner; and also, if the United States be interested, 
on account of the lands within the limits of such claim, not 
claimed by any other person than the petitioner; also the 
quantity claimed, and the boundaries thereof, when the same 
may have been designated by boundaries ; by whom issued, 
and whether the said claim has been submitted to the exami- 
nation of either of the tribunals which have been constituted 
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by law for the adjustment of land titles, in the present limits 
of the state of Missouri, and by them reported on unfavourably, 
or recommended for confirmation.” 

It has been already stated, that this act does not define the 
jurisdiction conferred on the court of East Florida by the act 
of 1830, but directs the mode of proceeding and the rules of 
decision. Consequently those technical averments which are 
required in the pleadings to show the jurisdiction of a court of 
limited jurisdiction are not indispensable, and it will be suffi- 
cient if the petition state a case substantially within the law. 
The court is satisfied that the petition of George J. F. Clarke 
is in this respect unexceptionable. It complies, we think, 
with all the requisites of the law. 

The grant which constitutes the foundation of the petition- 
er’s claim, is a complete title, subject to no condition whatever, 
emanating from the governor of East Florida, who was the 
lawful authority of his catholic majesty, for making grants 
and concessions of land, in that province. The decree of the 
district court, so far as it affirms the validity of this grant, is, 
we think, correct. But it appears to us to confirm the title of 
the petitioner to lands not comprehended within it. 

In his original application to governor Coppinger, the peti- 
tioner describes with precision the land he solicits. The de- 
cree conforms to the petition, and the full title to both. That 
instrument, after stating the prayer of Clarke, adds, “and 
having pointed out a competent tract on the west side of St 
John’s river, above Black creek, at a place called White 
Spring, that is vacant, &c., therefore I have resolved- to 
grant, as in the name of his majesty I do grant, to the said 
George Clarke, the aforementioned five miles square of land, _ 
for himself, his heirs and successors, in absolute property, and 
I do issue, by these presents, a competent title, whereby I 
separate the royal domain from the right and dominion it had 
to said lands,” &c. 

Afterwards, on the 25th of January 1819, he again presented 
a petition to the governor, stating, that having examined the 
lands in the neighbourhood of White Spring, he finds that 
their extension back, is in no wise adequate to the expectation 
and intentions he had formed, nor the purposes for which they 
were granted to him, by the government; and furthermore, 
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he fears that they will interfere with the lands appertaining to 
the house of John Forbes & Co., therefore he prays “ that the 
survey made in pursuance of an order granted by the governor, 
should be verified, with this only difference, that the depth 
back will be contracted to about one and a half miles, and that 
the said surveyor will survey the balance in the hammocks 
called langs and cones, situated on the south of Mizael’s lake, 
which are vacant.” 

The prayer of the petitioner was granted, and the surveys 
were made. The plats were laid before the district court, and 
show that one, containing eight thousand acies, was surveyed 
within the bounds of the grant. Two others, one for five, and 
the other for three thousand acres, were surveyed elsewhere. 
The judge confirmed the title of the petitioner to the three 
surveys. 

The grant conveyed to Clarke the land described in the 
instrument, and no other. A permit to survey other lands, 
can be considered only as a new order of survey, depending 
for its validity on the power of the person who made it. On 
the 25th of January 1819, governor Coppinger did not possess 
this power. The treaty of February 1819, had declared that 
all grants (concessions) made after the 24th of January 1818, 
should:be null and void. The acts of congress forbid the 
allowance of any order of survey made after that date. So 
much of the decree as sanctions these two surveys of five and 
three thousand acres, is in our opinion, erroneous. 

But we do not think these irregular surveys affect the title 
under the original grant, unless the lands have been acquired 
by others. The vacant lands within its bounds, still belong 
to the appellee, and may now be surveyed by him. 

It is the opinion of this court, that there is no error in so 
much of the decree of the superior court for the district of 
East Florida, pronounced in this case in May term 1832, as 
doth order, adjudge and decree that this claim is valid, and 
as confirms the same unto the claimant, to the extent, and 
agreeably to the boundaries as in the grant for the said lands, 
and in the plat of survey thereof, made by Don Andrew Bur- 
gevin, of eight thousand acres, and dated the 24th of February 
1817, and that so much of the said decree ought to be affirmed, 
and it is hereby affirmed accordingly. But that so much of 
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the said decree as confirms to the claimant the lands contained 


in two other surveys thereof, made by the said Don Andrew . 


Burgevin ; one for five thousand acres, on the 10th of March 
1819, and the other for three thousand acres, on the 12th of 
the same month ; is erroneous and ought to be reversed, and 
the same is hereby reversed accordingly ; and the cause is 
hereby remanded to the said district court, with directions to 
take farther proceedings therein, in such.manner that the resi- 
due of the said granted land be surveyed to the said petitioner, 
within the limits of the grant. All which is ordered and ad- 
judged by this court. 


This cause came on to be heard on the transcript of the-re- 
cord from the superior court for the eastern district of Florida, 
and was argued by counsel ; on consideration whereof, this 
court is of opinion, that there is no error in so much of the 
decree of the said court, pronounced in May term 1832, as 
doth adjudge and decree that the claim of the petitioner in 
that court is valid, and in so much thereof as confirms the 
same unto the claimant, to the extent and agreeably to the 
boundaries as in the -grant for the said lands, and in the plat 
of survey thereof, made by Don Andrew Burgevin, of eight 
thousand acres, and dated the 24th of February 1819, filed in 
this cause, and that so much of the said decree ought to be 
affirmed, and it is hereby affirmed accordingly. But that so 
much.of the said decree as confirms to the claimants the lands 
contained in two other surveys thereof, made by the said Don 
Andrew Burgevin, filed also in this cause, one for five thou- 
sand acres on the 10th of March 1819, and the other for three 
thousand acres on the 12th of the same month, is erroneous, 
and ought to be reversed, and the same is hereby reversed ac- 
cordingly ; and this court doth remand the said cause to the 
said superior court, with directions to conform to this decree, and 
to take such further proceedings in the premises, that the re- 
maining eight thousand acres, which have been improperly 
surveyed without authority, be surveyed on any lands now 
vacant within the limits of the grant made to the petitioner 
on the 6th of April 1816, and that the title of the petitioner to 
the land so surveyed be confirmed. All which is ordered, ad- 
judged and decreed by this court. 
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Confirmation of a grant of land by governor Coppinger made in June 1817. 

The grant was made to the appellee on his stating his intention to build a saw 
mill. 

The decree grants to, the petitioner, “license to construct a water saw mill, 
on the creek known by the name of Pottsburg, bounded by the lands of 
Strawberry Hill, and this tract not being sufficient, I grant him the equiva- 
lent quantity in Cedar Swamp about a mile east of M’Queen’s mill, but 
with the precise condition, that, as long as he does not erect said machinery, 
this grant will be considered null and without value nor effect, until that 
event takes place; and then, in order that he may not receive any preju- 
dice from the expensive expenditures which he is preparing, he will have 
the faculty of using the pines and other trees comprehended in the square 
of five miles, or the equivalent thereof, which five miles are granted to him 
in the mentioned place, the avails of which he will enjoy without any defal- 
cation whatever.” 

By the court: The judge of the superior court construed this concession to be 
a grant of land, and we concur with him. 


APPEAL from the superior court of East Florida. 


The case was argued by Mr Call, for the United States; and 
by Mr White, for the appellee. 


Mr Chief Justice Marsnatu delivered the opinion of the 
Court. . 

This claim is founded on a concession made to the appellee 
in June 1817 by governor Coppinger, of sixteen thousand acres 
of land, lying in two places, designated in the petition and 
concession. ‘The surveys were made in 1824. These surveys 
were laid before the register and receiver, whose report was 
unfavourable to the title. The appellee, believing it to be well 
founded, presented a petition to the judge of the district, pray- 
ing an examination of his title, and that it be confirmed. 

The attorney for the United States, in addition to his general 
objection to the want of power in the governor, contends, that 
his decree grants permission to cut timber, but does not convey 
the land itself, and that the condition of the grant has not been 
performed. The proof is complete, that the mill, the building 
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of which was the consideration of the concession, was com- 
menced in 1818, was in full operation in 1820, and has been 
kept upever since. The material question is, whether the land 
itself, or the privilege of cutting timber, was conceded. For 
this purpose the petition and concession are to be examined. 

Don Francisco Richard, after stating in his petition his inten- 
tion tobuild a water saw mill, proceeds, “and as for that purpose 
a fit situation is necessary, such as is offered on Pottsburg creek, 
bounded by the lands of Strawberry Hill, and the mentioned 
tract not being sufficient for the indicated objects, he requests 
that the quantity equivalent to the object of his petition, be 
granted to him, about one mile distant, east of M’Queen’s mill, 
in order to get cypress for timber ; therefore he supplicates your 
excellency submissively, to grant him your superior license, and 
the expressed tract of five miles of land for the purposes he 
proposes to himself, in order that, what he solicits being granted, 
he may, with all possible brevity, commence this advantageous 
work, and in order that he may have in the said tract the 
necessary timber.” 

The decree grants to the petitioner, ‘license to construct a 
water saw mill, on the creek known by the name of Pottsburg, 
bounded by the lands of Strawberry Hill, and this tract not 
being sufficient, I grant him the equivalent quantity in Cedar 
Swamp, about a mile east of M’Queen’s mill, but with the pre- 
cise condition, that as long as he does not erect said machinery, 
this grant will be considered null, and without value nor effect, 
until that event takes place ; and then, in order that he may 
not receive any prejudice from the expensive expenditures 
which he is preparing, he will have the faculty of using the 
pines and other trees comprehended in-the square of five miles, 
or the equivalent thereof, which five miles are granted to him 
in the mentioned place, the avails of which he will enjoy 
without any defalcation whatever.” 

This translation was made by order of the court, by the 
translator. 

Another translation. was made, also by order of the court, by 
the keeper of the public archives. The difference between 
them is unimportant.” In the last, the petitioner, after stating 
his object, respectfully prays, that “ your excellency will grant 
him his superior permission, and also five miles square of land, 
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that he may possess thereon the necessary timber for the pur- 
poses aforesaid.” 

The decree grants the permission to build the mill on the 
lands adjoining Strawberrry Hill, and adds, “ if there be not 
sufficient lands, the deficiency (to the amount granted), on 
Cedar Swamp.” The condition of the grant is then stated 
nearly as in the preceding translation. 

The petitioner asks permission to build the mill and a grant 
of land usually annexed to such permission, It is plainly to be 
inferred from these documents, that this quantity was five miles 
square. The same fact is collected from other similar grants. 
The doubt is, whether the land itself, or only the timber grow- 
ing on it, is asked and conceded. 

The petitioner, in the first translation, says, “ that the men- 
tioned tract” (on Pottsburg creek), “not being sufficient for 
the indicated objects” (that is, not amounting to five miles 
square), “ he requests that the quantity equivalent to the ob- 
ject of his petition, be granted to him in Cedar Swamp. He 
supplicates his excellency “to grant him his license, and the 
expressed tract of five miles of land.” 

The application is obviously for land, not merely for the 
timber growing on it. 

The concession is loosely worded, but is understood to allude 
to land. After granting permission to build a mill on the 
place designated, the governor adds, “ and this tract not being 
sufficient,” plainly indicating the tract on which the mill was 
to be constructed, “I grant him the equivalent quantity in 
Cedar Swamp.” The word “tract” means land, not timber, 
and the words “ equivalent quantity” refer to the antecedent 
word “tract,” and consequently also mean land. After 
stating the condition of the grant, he adds, ‘ which five miles 
are granted to him in the mentioned place.” 

This construction is strengthened by the express permission 
to take timber while he is erecting the mill, for the purpose of 
executing the work. While the grant of the tract is of no 
effect, he is permitted to use the timber on it. The grant of 
the tract, which depends on building the mill, was obviously 
supposed to pass something more than was passed by the per- 
mission to cut timber until it should have effect. 

It is difficult to conceive any motive for granting the timber 
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and withholding the land. That could not be granted to, or 
used by another, while the right to the timber existed. It is 
not to be believed that the government wished to restrain the 
grantee from cultivating a part of it. 

The judge of the superior court construed this concession to 
be a grant of land, and we concur with him in this construction. 
But the surveys laid beforé the court, were for a larger quan- 
tity of land than is expressed in the concession. That made 
on Pottsburg creek, whicl was intended for fourteen thousand 
four hundred acres, actually contains seventeen thousand six 
hundred and ten, being three thousand two hundred and 
ten more than was designed. This difference is accounted 
for, by the fact, that it includes other tracts previously 
appropriated, and a quantity of land covered with water. 
The superior court for the district has very properly, in its 
opinion, disallowed this excess, so far as respects the land cov- 
ered with water. But after having adjudged the claim to be 
valid, ‘it confirmed and decreed the same to the said claimant, 
to the extent, and agreeably to the boundaries, as in the grant 
for the said land, and as in the surveys thereof, made by An- 
drew Burgevin ; provided said surveys do not include a greater 
quantity of land than sixteen thousand acres.” But the surveys 
do include a greater quantity, as the petitioner himself states 
in his petition. This conditional confirmation of the larger 
survey, according to the exterior boundaries:as described in the 
plat, when the petitioner is confessedly not entitled to all the 
vacant land lying within those boundaries, is, we think, not to 
be sustained. 

This court is of opinion, that there is no error in so much of 
the decree of the superior court for the district of East Florida, 
made in this case, as declares the claim to be valid, and as con- 
firms the title of the petitioner to the land described in the 
second survey mentioned in the said decree, containing sixteen 
hundred acres, made the 26th of November 1824, and doth 
affirm so much thereof. But this court is of opinion, that there 
is error in so much of the said decree as confirms the title of the 
petitioner to the land described in the first survey, made on the 
Ist day of November 1824, because the said survey is admitted 
by the petitioner to contain more than fourteen thousand four 


hundred acres of land not previously granted. This court doth, 
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therefore, reverse so much of the said decree as confirms the 
title of the petitioner to the land contained in the said survey, 
according to the exterior boundaries in the said decree described, 
and doth remand the cause to the said superior court, with di- 
rections to conform its decree to the decree of this court, by 
ordering the said tract to be so surveyed as to contain fourteen 
thousand four hundred acres of land not previously granted, 
and no more. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof, this 
court is of opinion, that there is no error in so much of the de- 
cree of the superior court for the district of East Florida, made 
in this case, as declares to be valid, and as confirms the title of 
the petitioner to the land described in the second survey men- 
tioned in the said decree, containing sixteen hundred acres, 
made the 26th of November 1824; and doth affirm so much 
thereof. But this court is of opinion, that there is error in so 
much of the said decree, as confirms the title of the petitioner 
to the land described in the first survey, made on the Ist day 
of November 1824, because the said survey is admitted by the 
petitioner, to contain more than fourteen thousand four hun- 
dred acres of land not previously granted. This court doth, 
therefore, reverse so much of the said decree as confirms the 
title of the petitioner to the land contained in the said survey, 
according to the exterior boundaries in the said decree describ- 
ed ; and doth remand the cause to the said superior court, with 
directions to conform its decree to the decree of this court, by 
ordering the said tract to be so surveyed, as to contain fourteen 
thousand four hundred acres of land not previously granted, 
and no more. 
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Tue Unitep STATES, APPELLANTS v. ANToNIO HvuERTAs. 


The decree of the superior court of East Florida, confirming a concession of 
land by governor Kindelan, to the appellee, affirmed. 


APPEAL from the superior court of East Florida. 


This case was submitted by Mr Call, for the United States ; 
and by Mr White, for the appellee. 


Mr Chief Justice Marsuatt delivered the opinion of the 
Court. 

The appellee had obtained a concession for ten thousand 
acres of land; from governor Kindelan, in March 1813. 
The petitioner, in his application to the governor, sets forth 
many and great services rendered to the government, in the 
course of which he had sustained considerable loss, in the last 
insurrection. He also states that he has ten children, and 
fourteen slaves. 

Governor Kindelan, in his decree making the concession, 
states his own knowledge of the facts set forth in the petition, 
but grants the ten thousand acres, with the precise condition 
to use the same for the purpose of raising cattle, “ without 
having the faculty of alienating the said tract, without the 
knowledge of this government.” 

On the 20th of July 1816, governor Coppinger granted a 
complete title to this land. His grant recites the decree made 
by governor Kindelan, and the boundaries of the land. This 
claim was laid before the board of commissioners, and recom- 
mended for confirmation. Don Antonio Huertas presented his 
petition to the court for the district of East Florida, by which 
tribunal his claim was adjudged valid. It was confirmed to 
him to the extent, and agreeably to the boundaries as in the 
grant, and the plat of the survey of said land, made by 
Andrew Burgevin, on the 19th of September 1818, and filed in 
the cause. 

No exception can be taken to this decree, unless the survey 
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made by Burgevin varies from the grant. The description in 
the survey corresponds, in many respects, with that in the 
grant ; but does not pursue its calls with such regular precision 
as to prove, completely, their exact identity. But as this ob- 
jection was not taken in the superior court for the district, 
where a survey could have been ordered, if deemed necessary ; 
as the testimony in favour of identity greatly preponderates ; 
and as the judge appears to have entertained no doubt that the 
survey represented truly the land granted : this court thinks the 
judgment ought not to be reversed on that account. It is, 
accordingly, affirmed. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof it is 
ordered, adjudged and decreed by this court, that the decree of 
the said superior court in this cause be, and the same is hereby 
affirmed, in all respects. 
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Tue Unitep Srates, APPELLANTS v. Eusesio M. Gomez. 


The decree of the superior court of East Florida, confirming a grant of-land to 
the appellee, affirmed. 


APPEAL from the superior court of East Florida. 


The case was submitted to the court by Mr Call, for the 
United States ; and by Mr White, for the appellee. 


Mr Chief Justice Marsuaxuy delivered the opinion of the 
Court. 

This claim is for twelve thousand acres of land, on Jupiter 
Island, in East Florida, for which a concession was made by 
governor Estrada, on the 16th day of July 1815. The con- 
cession is for services, and is unconditional. It was declared 
valid by the district court to the extent of the grant. The de- 
cree is affirmed. 


This cause came on to be heard on the transcript of the re- 
cord from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree 
of the said superior court in this cause be, and the same is 
hereby affirmed, in all respects. 
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Tue Unitep STATES, APPELLANTS v. GEORGE FLEMING’s 
Heirs. 


The decree of the superior court of East Florida, confirming a grant of land 
to the ancestor of the appellees, affirmed. 


APPEAL from the superior court of East Florida. 


The case was submitted to the court by Mr Call, for the 
United States ; and by Mr White, for the appellees. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 

This claim is for twenty thousand acres of land, situated on 
the banks of the river St Sebastian, to the south of Indian 
river, between the eastern coast of Florida and the river St 
John’s. The complete title was granted by governor Coppinger 
to George Fleming, the ancestor of the plaintiffs, on the 24th 
of September 1816. ‘The court decided that it was a valid 
title, and confirmed it to the plaintiffs to the extent, and agree- 
ably to the boundaries, as set forth in the grant. The judg- 
ment is affirmed. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree 
of the said superior court in this cause be, and the same is 
hereby affirmed, in all respects. 
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Tue Unitep States, aPPELLANTS v. Moses E. Levt. 


The decree of the superior court of East Florida, confirming grants of land 
claimed by the appellee, affirmed in part. 


APPEAL from the superior court of East Florida. 


The case was submitted to the court by Mr Call, for the 
United States ; and by Mr White, for the appellee. 


Mr Chief Justice Marsuat delivered the opinion of the 
Court. 

Moses E. Levi presented his petition to the superior court for 
the district of East Florida, praying that his claim to sixty-five 
thousand acres of land might be declared valid, and confirmed 
to him, according to several different grants and surveys under 
which he derived title. He is not himself a grantee of any 
one of the tracts, but is a purchaser from various persons. 

The first claim stated in his petition, is to twenty thousand 
acres of land, derived from Philip R. Younge. 

On the 22d of February 1817, governor Coppinger granted, 
in full title, to Philip R. Younge, for services, “ twenty-five 
thousand acres of land, south of the place known by the name 
of Spring Garden, in this form: twelve thousand acres of them, 
adjoining the lake or pond called Second, and known by the 
name of Valdes, and the remaining thirteen thousand acres 
on the pond farther above the preceding, known by the name 
of Long Pond, the whole west of the 1iver St John’s.” 

This survey was made on the 2d of August 1819, under an 
order granted by the governor, of the 25th of May of the same 
year. 

The certificate and plat of the surveyor, show that the 
twelve thousand acre tract lies on the lake called Second, but 
omits to state that it was also known by the name of Valdes. 

The thirteen thousand acre tract is stated to be on the long 
lake, called in the grant, Long Pond. 

The fair presumption, under all circumstances, no objection 
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to identity having been made in the superior court for the 
district, is, that the places are the same. 

The surveyor has returned another plat, describing eight 
thousand acres, part of the thirteen thousand acre tract, which, 
with the twelve thousand acre tract, were sold to the petitioner 
by William Travers, who purchased the same from the gran- 
tee. 

The second claim stated in the petition, is to ten thousand 
four hundred acres of land, part of a larger tract of fifteen 
thousand acres, for which Antonio Huertas obtained a concess- 
ion from the governor of East Florida, on the 15th of Sep- 
tember 1817. This land was divided into four tracts, one of 
which, amounting to ten thousand four hundred acres, was 
sold and conveyed by Huertas to the petitioner. 

The concession grants the land as asked in the petition. 
The prayer of the petition is fora grant of fifteen thousand 
acres of land, on a stream which runs from the west and 
unites itself with the river St John, at about twelve miles south 
of lake George, the survey being to commence at four or five 
miles west of the river St John, and the said stream dividing 
the said tract in two parts.” The full title was issued on the 
10th day of April 1821, and the survey was made on the 5th 
day of the same month. It conforms to the concession, except 
that it does not state the distance from the St John, at which 
the survey commenced. This tract was confirmed to Antonio 
Huertas, as well as to Moses E. Levi; but the conveyance to 
Levi appears in the proceedings, and is admitted by the 
counsel for Huertas and for Levi. 

The third claim stated in the petition, is to two other tracts 
of land, comprising together seven thousand four hundred acres, 
part of a tract of ten thousand acres, originally conceded in 
absolute property to Pedro Miranda, on the 10th day of Sep- 
tember 1817, by the governor of East Florida. These seven 
thousand four hundred acres of land have come, by regular 
conveyances, from Mitanda to the petitioner. 

The concession grants the land described in the petition. 
It lies on a stream running from the west, and entering the 
river St John, and called in English the Big Spring, about 
twenty-five miles south of St George’s lake, one of the fronts 
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of the said tract to be on St John’s river, and to be divided in 
two parts by the stream aforesaid. 

The survey was made on the 5th of April 1821, and con- 
forms, in all respects, to the concession. 

The fourth claim stated in the petition is to two other tracts 
of land, comprising together eight thousand acres, being part 
of a larger parcel, containing ten thousand acres, granted in 
absolute property to Fernando de la Maza Arredondo, on the 
20th of March 1817, the title to which eight thousand acres 
the petitioner derives from the grantee. 

The land contained in the concession, is described in the 
petition as lying, “five thousand of them, in a hammock to be 
found five or six miles east of Spring Garden, and the remain- 
ing five thousand west of the river St John, contiguous to a 
creek called Black Creek, near Fleming’s Island, and the pond 
called Doctor’s Lake.” Four thousand acres in 2ach of these 
tracts have been conveyed to the petitioner, and the surveys 
conform to the concession. 

The fifth claim of the petitioner is to twenty thousand acres, 
part of a tract of twenty-two thousand acres, granted to George 
J. F. Clarke. The complete title was made by the governor 
on the 17th of December 1817. The land is described in the 
grant as lying “in the hammocks, known under the names of 
Cuscowillo and Chachala, situate west of the place of the river 
St John’s, where there was a store of the house of Panton, 
Leslie & Co., and about thirty miles from it.” 

The survey was executed on the 2d of August 1819, in 
pursuance of an order from the governor, dated the 20th of 
April of the same year. It conforms to the grant. 

The judge of the superior court for the district of East Flo- 
rida decreed in favour of the validity of all these claims, and 
confirmed them to the petitioner, to the extent of the several 
concessions, grants and surveys, under which they were re- 
spectively held. 

The validity of the several grants depends on the principles 
which were discussed and decided in the case of the United 
States v. Clarke, so that the only question remaining undecided 
respects the conformity of the surveys with the valid title. 
This conformity exists in every case, unless it be in the tract of 
ten thousand four hundred acres, derived from Antonio Huertas. 

VOL. Vill.—3 1 





. 
| 
| 
i | 

t 








482 SUPREME COURT. 


[United States v. Levi.] 


In that concession, the land is required to lie on a stream, 
which is sufficiently designated, the survey to commence four 
or five miles from the St John’s. The land lies on the stream 
which is required, but its distance from the St John’s is not 
mentioned. Two decrees of confirmation are entered for this 
tract. One a separate decree on the 23d, and the other a gen- 
eral decree on the whole claim, on the 26th of May 1832. 

This court is of opinion that there is no error in so much of 
the decrees of the superior court of the district of East Florida 
as declares the claim of Moses E. Levi to be valid, and in so 
much of the said decree as confirms to the petitioner the lands 
conveyed to him contained in the grant to Philip R. Younge 
on the 22d of February 1817, in the grant to Pedro Miranda 
on the 10th day of September 1817, in the grant to Fernando 
de la Maza Arredondo on the 20th of March 1817, and in the 
grant to George J. F. Clarke on the 17th of December 1817, 
as described in the said decree; and this court doth affirm the 
same so far as respects the land claimed by the petitioner in 
these several grants and concessions. 

But this court is of opinion, that there is error in so much 
of the decree pronounced on the 23d of May 1832, and in so 
much of the decree pronounced on the 26th of the same month, 
as confirms the title of the said Moses E. Levi to the land con- 
tained in the concession made to Antonio Huertas, according 
to the boundaries described in the said decrees, and doth so far 
reverse the same; and doth farther adjudge and decree, that the 
said cause be remanded to the superior court for the district of 
East Florida, with directions to conform, in all things, to this 
decree: and if it shall appear to that court that the tract of ten 
thousand four hundred acres has not been surveyed, according 
to the concession made to Antonio Huertas on the 15th of 
September 1817, that the same be resurveyed, on the land con- 
tained in the said concession, and be decreed and confirmed to 
the petitioner if the same be now vacant. 


This cause came on to be heard on the transcript of the re- 
cord from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof, this 
court is of opinion that there is no error in so much of the 
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decrees of the superior court of the district of East Florida, as 
declares the claim of Moses E. Levi to be valid, and in so much 
of the said decree as confirms to the petitioner, the lands con- 
veyed to him contained in the grant to Philip R. Younge, on 
the 22d of February 1817; in the grant to Pedro Miranda on 
the 10th day of September 1817; in the grant to Fernando de la 
Maza Arredondo on the 20th of March 1817; and in the grant 
to George J. F. Clarke on the 17th of December 1817, as de- 
scribed in said decree, and this court doth affirm the same so far 
as it respects the land claimed by the petitioner in these several 
grants and concessions. But this court is of opinion that there 
is error in so much of the decree pronounced on the 23d of 
May 1832, and in so much of the decree pronounced on the 
26th of the same month, as confirms the title of the said Moses 
E. Levi to the land contained in the concession made to Antonio 
Huertas according to the boundaries described in the said de- 
crees, and doth so far reverse the same, and doth further ad- 
judge and decree that this cause be remanded to the superior 
court for the district of East Florida with directions to conform 
in all things to this decree, and if it shall appear to that court 
that the tract of ten thousand four hundred acres has not 
been surveyed according to the concession made to Antonio 
Huertas on the 15th of September 1817, that the same be re- 
surveyed on the land contained in the said concession, and be 
decreed and confirmed to the petitioner if the same be now 
vacant. 
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Tue Unitep States, APPELLANTS V. Puitie R. YounceE. 


The decree of the superior court of East Florida, confirming a grant of land 
to the appellee, affirmed. 


APPEAL from the superior court of East Florida. 


The case was submitted to the court by Mr Call, for the 
United States ; and by Mr White, for the appellee. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 

This is a claim for five thousand acres of land ; part of a grant 
for twenty-five thousand acres, made by the governor of East 
Florida to the petitioner, on the 22d of February 1817. Part 
of this land, twenty thousand acres, was conveyed to Moses E. 
Levi, and both the validity of the claim, and the identity of the 
land were established, in the opinion given in that case. 

The decree of the superior court for the district of East Flo- 
rida is affirmed. 


This cause came on to be heard on the transcript of the re- 
cord from the superior court for the eastern district of Florida, 
and was argued by counsel ; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree of 
the said superior court in this cause be, and the same is hereby 
affirmed, in all respects. 
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Tue Unitep STATES, APPELLANTS V. JoseEPH H. HERNANDEZ. 


The decree of the superior court of East Florida, confirming a concession of 
land by governor Coppinger to the appellee, affirmed. 


APPEAL from the superior court of East Florida. 


The case was argued by Mr Call, for the United States; 
and by Mr White, for the appellee. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 

This is an appeal from a decree of the judge of the superior 
court for the eastern district of Florida, declaring the claim of 
the appellee to twenty thousand acres of land to be valid. 

His title commences with the following decree, made by 
governor Coppinger on the 18th of November 1817. 

‘In attention to what the interested party sets forth and 
represents, and in virtue of the powers which are annexed to 
my authority, also conforming to the laws and royal disposi- 
tions on the distribution of lands, the memorialist being one of 
those settlers who most contributes to the improvement of this 
province; I grant him, in the name of his majesty, and of his 
royal justice which I administer, the twenty thousand acres of 
land which he requests, in the places which he points out in 
his memorial, that he may possess them in absolute property 
and dominion. And for confirmation, and his security until 
titles in form be delivered him, which will be as soon as he 
shall have accomplished the survey and demarcation of said 
lands by a surveyor, let the proceedings be lodged in the 
archives of the notary, and an authenticated copy given to the 
interested.” 

The order of survey was made on the 5th of December 
1820, and executed by Don Andrew Burgevin in three surveys, 
on the 4th and 5th of April 1821. The full title was granted 
on the 9th of the same month. 

The court decreed that the claim was valid, and confirmed 
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the same “to the claimant to the extent and agreeably to the 
boundaries, as in the three surveys of the said land made by 
Don Andrew Burgevin, and dated the 4th and 5th days of 
April 1821, and filed as herein is set forth. 

As the surveys and full title were made afier the 24th day 
of January 1818, the claim of the petitioner depends entirely 
on the concession of the 18th of November 1817; and such 
was the opinion of the district court. That concession having 
been unconditional, and the power of the governor to make it 
having been decided in the case of G. J. F. Clarke, the only 
remaining question is, whether the land contained in the sur- 
veys is also contained in the concession. 

The decree of the governor refers to the petition on which 
it was made, for a description of the property conveyed. 

The petitioner, after setting forth his services and meritorious 
claims, proceeds, “ wherefore he prays your excellency to be 
pleased to grant him in absolute property and dominion, 
twenty thousand acres of land: to wit, ten thousand on both 
banks of the river St John’s, between the place known by the 
name of Buffalo’s Bluff, and another place named Mount 
Tucker; and the remaining ten thousand on the west side of 
Lake St George, the land to be divided into two parts by a 
brook or creek, which discharges itself into said lake, named 
Salt Spring, about ten miles more or less to the north of 
another creek, named Silver Creek.” 

The ten thousand acres on both banks of the river St John’s, 
are laid off in two surveys of five thousand acres each. One 
on the east side of the river, between Buffalo’s Bluff and 
Mount Tucker, end the other on the west side of that river. 

These tracts appear to have been properly surveyed. 

The other survey for ten thousand acres, is laid down on 
the west side of Lake St George, and is divided into two parts, 
by a brook which discharges itself into the lake, and is in the 
decree named Salt Spring. In the certificate of the surveyor, 
it is called White Spring. The decree of the court corresponds 
precisely with the concession, as does the figure of the plat. 
No other discrepancy is found, than in the name of the spring. 
As no notice was taken of this discrepancy in the district court 
where the locality of the survey was understood, we suppose 





























JANUARY TERM 1834. 487 


[United States v. Hernandez. ] 


that the spring may have been known by both names, or that 
some error may have taken place in transcribing the record. 
The decree of the district court is affirmed. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree of 
the said superior court confirming the title of the petitioner in 
this cause be, and the same is hereby affirmed, in all respects. 
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Tue UNITED STATES, APPELLANTs v. Joun Hvuertas. 


The decree of the superior court of East Florida, confirming a concession of 
land to the appellee, by governor Coppinger, in 1817, affirmed. 


APPEAL from the superior court of East Florida. 


The case was submitted to the court by Mr Call, for the 
United States ; and by Mr White, for the appellee. 


Mr Chief Justice Marsuatt delivered the opinion of the 
Court. 

This is an appeal from a decree of the court for the district 
of East Florida, in favour of the validity of his claim to fifteen 
thousand acres of land, under a grant made by governor Cop- 
pinger in 1817. 

He has failed to allege in express terms, in his petition to 
the district court, that his claim is protected by the treaty of 
1819, and this objection has been taken on the part of the 
United States. If the reference made in the acts of congress, 
which authorize this proceeding, to the act of the 26th of May 
1824, for the conditions, restrictions and limitations according 
to which these claims should be adjudicated, was considered as 
made for the purpose of describing the jurisdiction of the court, 
the objection would perhaps be fatal. But it has been decided 
in the case of Clarke, that the words to which this reference 
is made, do not describe the jurisdiction of the court, but the 
principles according to which this jurisdiction is to be exercised ; 
and that if the petition shows a case which is really submitted 
to the court by the law, it is sufficient. This is fully shown 
by the petition before the court; it states the concession to 
have been made to him by the Spanish governor, and adds 
that he was in possession when the flags were changed. We 
think no valid objection exists to the petition. 

It is also urged, that the motive to the grant is the service 
rendered by raising cattle, and the advantage to be derived 
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from the establishment of a cow-pen. It is added, that the 
petitioner has ceased to apply the land to the intended object. 

It having been decided that land might be granted for meri- 
torious services, the governor must necessarily judge of them ; 
and the full title acknowledges that the conditions of the con- 
cession which was made by governor sear in October 
1814, had been complied with. 

After reciting that the conditions of the concession have 
been fully performed, the grant proceeds: “I have, therefore, 
granted, and by these presents do grant, in the name of his 
majesty, to the said Don Juan Huertas, his heirs and suc- 
cessors, the said fifteen thousand acres of land in absolute pro- 
perty,” &c. 

The title to the land is complete, and cannot depend on his 
continuing to raise cattle or to keep up his cow-pen, after the 
change of government. The only question in the case which 
has not been already decided, respects the identity of the land 
decreed with that granted. 

The decree confirms the title of the claimant, “ to the extent 
and agreeably to the boundaries, as in those surveys made by 
Don Andrew Burgevin ;” the plots of which are in the record. 

The first, of five thousand acres, dated the 19th of Septem- 
ber 1818, is situated on the east side of St John’s, about six 
miles southward of Picolata, beginning on the margin of the 
river, near the mouth of Tocoy creek. 

The description of the grant is five thousand acres, at a 
place called Tocoy, five miles above Picolata, and bounded on 
the west by the river St John’s. The grant also mentions the 
adjoining lands of others, which the surveyor has omitted to 
mention. 

The place called Tocoy in the grant, and the mouth of 
Tocoy creek mentioned in the survey, may be considered as 
the same ; since the land binds on the 1iver into which Tocoy 
empties itself. The grant places the land five miles above 
Picolata, on the St John’s; and the survey places it about six 
miles south of Picolata. Now the St John’s runs from south ; 
and, consequently, land on the river above Picolata, is south of 
Picolata. The identity of this tract is, we think, sufficiently 
proved. 

The grant for the remaining ten thousand acres is placed on 
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the bank of the river, about twelve miles above a place called 
the Ferry, below A. Rayant’s, bounded on the south by the 
lands of John Moore, and thence east, to the head of Deep 
Creek, taking in the east and west banks of the said creek, and 
bounded on the north by the south west line of Tocoy, and on 
the west by the river St John’s. 

This part of the grant is surveyed in two tracts, one of six 
and the other of four thousand acres. The survey of six thou- 
sand acres is bounded on the west by the St John’s river, and 
on the south by Moore’s land, and by vacant land. The cer- 
tificate of the surveyor does not mention the other boundaries 
described in the grant. But as the tract is bounded on the 
west by the river St John’s, and on the south by Moore’s land, 
the omission of the other boundaries is not material. 

The remaining survey of four thousand acres contains no 
description which connects it in any manner with the grant. 
The order for this survey having been made subsequent to the 
24th of January 1818, could give no title to land not within 
the grant. 

There is no error in so much of the decree as declares the 
claim to be valid, and as confirms the title of the claimant, to 
the extent and agreeably to the boundaries as in the surveys 
dated the 19th day of September 1818 and the 3lst day of 
May 1820; and so far the same is affirmed: but there is error 
in so much of the said decree as confirms the title of the claim- 
ant to the extent and agreeably to the boundaries, as in the 
survey dated the 26th day of June 1820, and the said decree, 
so far as respects the title to the land contained in that survey, 
is reversed; and the cause is remanded to the said district 
court, with directions to reform the said decree, so as to con- 
form the same to the decree of this court, by directing the said 
four thousand acres of land to be surveyed within the bounds 
of the grant to the claimant, if the land be now vacant. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of Flori- 
da, and was argued by counsel; on consideration whereof, it 
is the opinion of this court, that there is no error in so much 
of the decree of the said superior court as declares the claim 
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of the petitioner to be valid, and as confirms the title of the 
claimant to the extent and agreeably to the boundaries in the 
surveys dated the 19th day of September 1818, and the 31st 
day of May 1820; and so far it is ordered, adjudged and: de- 
creed by this court, that the said decree be, and the same is 
hereby affirmed. But it is the opinion of this court, that there 
is error in so much of the said decree as confirms the title of 
the claimant to the extent and agreeably to the boundaries as 
in the survey dated the 26th day of June 1820; and that the 
said decree, so far as respects the title to the land contained in 
that survey be, and the same is hereby reversed. And it is 
further ordered and decreed by this court, that this cause be, 
and the same is hereby remanded to the said superior court, 
with directions to reform the said decree so as to conform 
the same to the decree of this court, by decreeing the said 
four thousand acres to be surveyed within the bounds of the 
grant to the claimant, if the land be now vacant. 
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Tue Unitep States, APPELLANTS v. Frances P. Fartio’s 
anp Louisa Hatiowes’s Heirs. 


Confirmation of a Spanish grant of land in Florida, to Philip P. Fatio. 
APPEAL from the superior court of East Florida. 


The case was submitted by Mr Call, for the United States ; 
and by Mr White, for the appellees. 


Mr Chief Justice Marsuatu delivered the opinion of the 
Court. 

This was a petition presented in pursuance of the act of con- 
gress, of the 23d of May 1828, providing for the adjudication 
of private land claims in Florida. The petitioners state that 
their claim is founded upon a grant for ten thousand acres of 
land, made by the governor of the province, then under the 
dominion of the king of Great Britain, to their ancestor Philip P. 
Fatio, deceased ; and that by the stipulations of the treaty be- 
tween their Britannic and catholic majesties, dated the 3d of 
September 1783, provision was made in the fifth article, that 
the British proprietors should be allowed a specified period to 
sell their lands in the provinces of Eastand West Florida, which 
were by that treaty ceded to Spain. 

It was further provided, that where the value of the pos- 
sessions was such, that “ they should not be able to dispose 
of them within the said term, then his catholic majesty shall 
grant them a prolongation proportioned to that end.” 

Provision was also made by Spain in favour of such of the 
British proprietors as remained in the province, and became 
Spanish subjects. The ancestor of the petitioners remained and 
took the oath of allegiance, and the lands were surveyed and 
confirmed to him by the Spanish authorities. 

The title was presented to the commissioners, and a report 
made in favour of the grant; and by the third section of the 
act of congress, approved May the 26th 1830, it was provided, 
“that all claims derived from the former British government, 
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contained in the reports of the commissioners of East Florida,- 
who did not avail themselves of the treaty between Spain and 
England, signed at Versailles on the 20th of January 1783, by 
leaving said province, but who remained in the same and be- 
came Spanish subjects, and whose titles were approved by the 
Spanish authorities, and have been recommended by the com- 
missioners, or the register and receiver acting as such, be, and 
the same are hereby confirmed.” 

The treaty referred to in the above recited act, was evidently 
intended to be that of the 3d of September 1783, and the arti- 
cle is the fifth of that treaty, and not the third, as alleged in 
the petition. 

In addition to the above laws and treaties, the petitioners 
have proved a possession, which constitutes a title by prescrip- 
tion, by the laws of Spain. 

It is therefore considered, adjudged and decreed, that the 
decree of the superior court of East Florida, be affirmed. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree 
of the said superior court in this cause be, and the same is 
hereby affirmed in all respects. 

















494 SUPREME COURT. 


Tue Unitep STATES, APPELLANTS V. WILLIAM GIBSON ET AL. 
HEIRS OF Francis P. Fatio, DECEASED. 


Confirmation of the decree of the superior court of East Florida, in favour of 
a grant of land to Francis P. Fatio, 


APPEAL from the superior court of East Florida. 


The case was submitted by Mr Call, for the United States ; 
and by Mr White, for the appellees. 


Mr Chief Justice Marsuatt delivered the opinion of the 
Court. 

This was a grant made by governor Grant, of East Florida, 
for ten thousand acres of land whilst that province was under 
the dominion of Great Britain, and another grant made by 
governor Tomyn, to Francis P. Fatio, for seven hundred and 
sixty acres. The first tract was conveyed by regular deeds to 
the ancestor of the petitioners. 

The same questions are involved as in the case of the heirs 
of Francis P. Fatio. It is therefore considered by the court, 
that the decree of the superior court of East Florida be affirmed. 


This cause came on to be heard on the transcript of the 
record from the superior court for the eastern district of Florida, 
and was argued by counsel; on consideration whereof, it is 
ordered, adjudged and decreed by this court, that the decree of 
the said superior court in this cause be, and the same is hereby 
affirmed in all respects. 
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Epwarp CarRRINGTON AND OTHERS Vv. THe Mercuants’ IN- 
SURANCE ComMPANY. 


Insurance. Ina policy of insurance there was a memorandum stipulating, 
that ‘the assurers shall not be liable for any charge, damage or loss which 
may arise in consequence of seizure or detention for or on account of illicit 
trade, or trade in articles contraband of war.”’ This provision is not to be 
construed, that there must be a legal or justifiable cause of condemnation, 
but that there must be such a cause for seizure or detention. 

It is not every seizure or detention which is excepted, but such only as is 
made for and on account of a particular trade. A seizure or detention, 
which is a mere act of lawless violation, wholly unconnected with amy sup- 
posed illicit or contraband trade, is not within the terms or spirit of the 
exception. And as little is a seizure or detention, not bona fide made upon 
a just suspicion of illicit or contraband trade, but the latter used as a mere 
pretext or colour for an act of lawless violence: for, under such circum- 
stances, it can in no just sense be said to be made for or on account of 
such trade. It is a mere fraud to cover a wanton trespass; a pretence, and 
not a cause for the tort. To bring a case then within the exception, the 
seizure or detention must be bona fide, and upon a reasonable ground. If 
there has not been an actual illicit or contraband trade, there must at least 
be a well founded suspicion of it—a probable cause to impute guilt, and 
justify further proceedings and inquiries ; and this is what the law deems 
a legal and justifiable cause for the seizure or detention. 

The ship insured, when seized, had not unloaded all her outward cargo, but 
was still in the progress of the outward voyage originally designated by the 
owners ; she sailed on that voyage from Providence, R. I., with contraband 
articles on board, belonging, with the other parts of the cargo, to the owners 
of the ship, with a false destination and false papers, which yet accompa- 
nied the vessel ; the contraband articles had been landed, before the policy, 
which was a policy on time designating no particular voyage, had attached ; 
the underwriters, though taking no risks within the exception, were not 
ignorant of the nature and objects of the voyage; and the alleged cause of 
the seizure and detention was the trade in articles contraband of war, by the 
landing of the powder and muskets, which formed a part of the outward 
cargo. By the principles of the law of nations there existed, under these 
circumstances, a right to seize and detain the ship and her remaining cargo, 
and to subject them to adjudication for a supposed forfeiture , notwithstand- 
ing the prior deposit of the contraband goods : there was a legal and justi- 
fiable cause of seizure. 

According to the modern law of nations, for there has been some relaxation 
in practice from the strictness of the ancient rules, the carriage of contra- 
band goods to the enemy, subjects them, if captured in delicto, to the 
penalty of confiscation ; but the vessel and the remaining cargo, if they 
do not belong to the owner of the contraband goods, are not subject to the 
same penalty. The penalty is applied to the latter only, when there has 
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been some actual co-operation on their part, in a meditated fraud upon the 
belligerents, by covering up the voyage under false papers and with a false 
destination. This is the general doctrine when the captureis made intransitu, 
while the contraband goods are yet on board. But when the contraband _ 
goods have been deposited at the port of destination, and the subsequent 
voyage has thus been disconnected with the noxious articles, it has not 
been usual to apply the penalty to the ship or cargo upon the return voyage, 
although the latter may be the proceeds of the contraband. And the same 
rule would seem, by analogy, to apply to cases where the contraband arti- 
cles have been deposited at an intermediate port on the outward voyage, 
and before it had terminated ; although there is not any authority directly 
in point. But in the highest prize courts of England, while the distinction 
between the outward and homeward voyage is admitted to govern, yet it is 
established that it exists only in favour of neufrals who conduct themselves 
with fairness and good faith in the arrangement of the voyage. If, witha 
view to practise a fraud upon the belligerent, and to escape from his ac- 
knoWledged right of capture and detention, the voyage is disguised, and 
the vessel sails under false papers and with a false destination, the mere 
deposit of the contraband in the course of the voyage, is not allowed to 
purge away the guilt of the fraudulent conduct of the neutral. 

Nothing is bett - settled both in England and America, than the doctrine 
that a non commissioned cruiser may seize for the benefit of the government ; 
and if his acts are adopted by the government, the property, when con- 
demned, becomes a droit of the government. 

When there has been a bona fide seizure and detention for and on account of 
illicit or contraband trade, and by a clause in the policy of insurance it was 
agreed that ‘‘ the assurers should not be liable for any charge, damage or 
loss, which may arise in consequence of seizure or detention for or on ac- 
count of illicit trade or trade in articles contraband of war,” a sentence of 
condemnation or acquittal, or other regular proceeding to adjudication, is 
not necessary to discharge the underwriters. If the seizure or detention 
be lawfully made for or on account of illicit or contraband trade, all charges, 
damages and losses consequent thereon, are within the scope of the excep- 
tion. They are properly attributable to such seizure and detention as the 
primary cause, and relate back thereto. Ifthe underwriters be discharged 
from the primary hostile act, they are discharged from the consequences 
of it. 


ON a certificate of division of opinion of the judges of the cir- 


cuit court of the United States for the district of Massachusetts. 





The case, as stated in the opinion of the court, was as follows. 
On the Ist of October 1824, the defendants, the Merchants’ 
Insurance Company, underwrote a policy of insurance for the 
plaintiffs, Carrington and others, for ten thousand dollars, on 
property on board the ship General Carrington, at and from 
the port of Coquimbo in Chili, to any port or ports, place or 
places, one or more times, for and during the term of twelve 
calendar months, commencing on the 5th day of June 1824 
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at noon, and ending on the Sth day of June 1825 at noon. 
The policy is against the usual perils, and contains the follow- 
ing clause. “It is also agreed that the assurers shall not be 
answerable for any charge, damage or loss which may arise 
in consequence of seizure or detention, for or on account of 
illicit or prohibited trade, or trade in articles contraband of war. 
But the judgment of a foreign consular or colonial court shall 
not be conclusive upon the parties as to the fact of there hav- 
ing been articles contraband of war on board; or as to the fact 
of an attempt to trade in violation of the law of nations.” 

The ship sailed from Providence, Rhode Island, on the 21st 
of December 1823, cleared for the Sandwich Islands and Can- 
ton, but was immediately bound to Valparaiso in Chili, with 
such ulterior destination as was stated in her orders; the clear- 
ance being a usual and customary mode of clearance at that 
time for vessels bound to Chili and Peru. “A part of the cargo 
consisted of éighteen cases of muskets and bayonets, each case 
containing twenty; and three hundred kegs or quarter kegs of 
cannon powder, containing about twenty-five pounds each; 
and these, together with the residue of the cargo, belonged to 
the owners of the ship. At the commencement of the voyage, 
and until the final loss of the ship, open hostilities existed be- 
tween Spain and the new governments or states of Chili and 
Peru. From the orders, it was apparent that the object of the 
voyage was to sell the cargo in Chili and Peru. The ship was 
to proceed direct for Valparaiso, and was to enter that port 
under the plea of a want of water. Some part of the ¢argo 
was expected to be sold at that port ; and thence the ship was 
to proceed along the coast of Chili and Peru for the purposes 
of trade. There is no allegation that the underwriters were 
not well acquainted with the nature and objects of the voyage. 

The ship arrived at Valparaiso on the 17th of April 1824. 
At the time of her arrival, and until the loss, as hereinafter 
stated, the Spanish royal authorities were in possession of a 
portion of upper Peru, including Quilea and Moliendo, and of 
the port of Callao in lower Peru. The rest of Peru, and the 
whole of Chili, were in possession of the Peruvian aud Chilian 
new governments. In the harbour of Valparaiso sixteen casks 
of the powder were, with the knowledge of the government, 
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sent on board of an English brig then in the harbour; and, as 
the plaintiffs allege, sold to the master of the brig: and all the 
muskets except ten, alleged to be kept for the ship’s use, were 
landed in Valparaiso with the knowledgé of the government. 
The ship, with the remainder of her cargo on board, sailed 
for Valparaiso, early in May following; arrived at Coquimbo, 
in Chili, on the 13th day of the same month. There the 
remainder of the powder, except nine casks, more or less dam- 
aged, alleged to be retained for the ship’s use, was landed in 
the course of the same month, with the knowledge of the 
government. The ship sailed from Coquimbo for Huasco, in 
Chili, on or about the 5th day of June following, and arrived 
at Huasco in the same month; having sold at the previous 
port, a part of her outward cargo by permission of the govern- 
ment, as the plaintiffs allege, and taken in merchandise belong- 
ing to the plaintiffs, and other citizens of the United States, to 
be delivered at some ports on the coast. The ship arrived at 
Quilca, with the greater part of her outward cargo still on 
board, on the 20th of June, and there sold, with the knowledge 
of the government, as the plaintiffs allege, a considerable por- 
tion of her outward cargo ; and delivered some of the articles 
taken in at the previous ports. While lying at anchor in the 
roadstead of Quilca, and before she had completed the dis- 
charge of her outward cargo, she was seized by an armed 


vessel called the Constante, commanded by one Jose Martinez, 


sailing under the royal flag, and acting, as the defendants 
allege, by the royal authority of Spain; but alleged by the 
plaintiffs to be fitted out and commissioned at Callao, by Jose 
Ramon Rodil, the highest military commander of the castle 
of Callao, holding his commission subordinate to La Serna, the 
viceroy of Peru, under the king of Spain ; there being, as the 
defendants allege, no regular civil government in the place ; 
the castle of Callao being then, and until the final loss of the 
ship, besieged by sea and land. The ship was carried from 
Quilca to Callao, where certain proceedings were had against 
her and her cargo on board, by the orders of general Rodil ; and 
they were never restored, but were totally lost to the plaintiffs. 
The alleged cause of the seizure and detention, was the trade 
in articles contraband of war, by the landing of the powder 
and muskets in Chili, as aforesaid. 
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Upon the trial of the cause upon the evidence, the following 
questions occurred, upon which the opinions of the judges were 
opposed ; and, thereupon, it was ordered by the court, on mo- 
tion of the counsel for the plaintiffs, that the points on which 
the disagreement happened, should be certified to the supreme 
court of the United States, for their decision, viz. 

1. Whether a seizure and detention, to come within the 
exception of the policy relating to contraband and illicit trade, 
must be for a legal and justifiable cause. 

2. Whether, assuming the other facts to be as stated and 
alleged, and taking the authority of the seizing vessel to be 
such as the plaintiffs allege, there was a legal and justifi- 
able cause for the seizure and detention of the General Car- 
rington and her cargo. 

3. Whether, assuming the other facts to be as stated and 
alleged, and taking the authority of the seizing vessel to be 
such as the defendants allege, there was a legal and justi- 
fiable cause for the seizure and detention of the General Car- 
rington and her cargo. 

4. Whether a general in the military service of Spain, subor- 
dinate to La Serna, viceroy of Peru, under the king of Spain, 
but having the actual and exclusive command of Callao, and 
no civil authority existing therein, and cut off by the forces of 


the enemy by sea and land from all communication with any 


superior civil or military officer, could lawfully seize and detain 
neutral property for contraband trade, if just cause existed for 
a condemnation thereof. 

5. Whether such officer, so situated, has a right to appoint 
and constitute a court, of which he himself is one, for the trial 
and condemnation of such property. 

6. Whether, supposing the ship to have traded in articles 
contraband of war in the ports of Chili, and to have been seized 
afterwards in a port of Peru, then under the royal authority, 
before she had discharged her outward cargo, for and on ac- 
count of such contraband trade, the underwriters be not dis- 


charged, whether the subsequent proceedings for her adjudica- 
tion were regular or irregular. 


The case was argued by Mr Binney and Mr Sergeant, for 
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the plaintiffs ; and by Mr Franklin Dexter and Mr Webster, 
for the defendants. 


Mr Binney, for the plaintiffs, contended, upon the first point— 
whether a seizure and detention, to come within the exception 
of the policy relating to contraband and illicit trade, must be 
for a legal and justifiable cause ; that the seizure must be for 
a legal and justifiable cause, in order to take it out of the pol- 
icy ; an asserted cause is not enough. 

This is evident from the words of the policy, from the con- 
text and circumstances of the insurance, from the reason and 
spirit of the agreement of the parties, from the mischief of the 
old law ; and from the consequences of a contrary doctrine. 

The words of the policy designate an actual, not a supposed 
trade in contraband goods. ‘There cannot be a seizare for 
cause of contraband, unless there has been actually such a 
trade. There could not be a seizure for or on account of such a 
trade, without there having been such a trading. If the fact 
of the trade does not exist, it is a mere allegation, suspicion, or 
pretence of trade, when there is none in reality. Had such 
been the intention of the parties the words would have con- 
formed to it. 

Both the fact and the illegality must concur, or there is no 
trade in contraband. This is implied in the term contraband, 
In legal understanding gunpowder and muskets are not con- 
traband; they may be innocently transported by a neutral; 
although under particular circumstances their transportation 
may be illegal and a breach of neutrality, and they become 
contraband. There is no trade in contraband, except what 
the law declares such ; nor can there be a seizure for contraband, 
when the fact and the law do not concur to prove contraband. 
The plain natural meaning of the words of the policy is, 1. 
That there must be a seizure. 2. That there must be a trade 
in contraband in fact. 3. That it must have been so in law, 
to justify a seizure. 

2. The context is conclusive to show, that the fact of a con- 
traband trade, instead of pretence or allegation, was intended 
by the parties ; and this is conformable to the law. The lan- 
guage used is intended to exclude the conclusion of a material 
fact, resulting from the judgment of a foreign court ; and this 




















JANUARY TERM 1834. 501 


{Carrington and others v. The Merchants’ Insurance Company. ] 


shows the materiality of that question of fact. Both parties 
agreed that the fact was material, and provision is made to 
guard against the operation of a foreign judgment; and to leave 
that question open to the parties, if it should become material. 

3. The reason and spirit of the whole contract confirm this 
construction. The intention of the assured was to secure 
themselves against unlawful violence. In the policy there 
were many exceptions in which the assured took upon them- 
selves the risk of loss. An exception against unlawful violence, 
is contrary to the whole spirit of the instrument. An excep- 
tion against lawful violence is not so, but is consistent with its 
general tenor. 

4. The mischief of the contract to the underwriters, before 
the clause was introduced into policies, sustains the construc- 
tion. 

The clause, it is believed, is of Pennsylvania origin, having 
been introduced into policies of insurance in Philadelphia in 
1788. In Boston it was introduced in 1823. Its history is 
given by chief justice Tilghman, in Smith v. The Delaware 
Insurance Company, 3 Serg. and Rawle 82. He says, that 
the assured contended, that unless the foreign revenue laws 
were known to them, the underwriters were not answerable 
for a loss by their violation. Perhaps it would have been 
more accurate to say that they contended, that if the under- 
writers knew, or were bound to know that the trade insured 
was prohibited, they were liable for the loss. 

This was so held in 1780, in Lever v, Fletcher, 1 Marsh. 
617, and it is now the doctrine of insurance as held by various 
authorities. Phillips 276; 1 Emerigon 684; 2 Valin. 131; 
Parker v. Jones, 13 Mass. 173; Richardson v. The Marine 
Insurance Company, 6 Mass. 12, 114; Seaton v. Low, 1 Johns. 
Cases 1; 2 Johns. Cases 77, 120; Phill. 280. 

The mischief was, that the underwriters were liable, in cases 
in which they knew or were bound to know that the trade 
was contraband or illicit, for a lawful seizure. The clause was 
introduced to guard against this mischief. It could never 
have been regarded as a mischief, that the underwriters were 
answerable for a seizure which was unlawful; and, conse- 


quently, the clause should not be construed to extend to such 
a seizure. 
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5. The consequences of a different construction are, that 
they make the clause depend, not on the fact of contraband 
and the law of contraband, but on the allegation, pretext and 
false suggestion of the wrong-doer. 

The policy protects against thieves, enemies, pirates ; but 
does not protect against a pirate or thief who robs with a lie in 
his mouth. It makes the ease of the assured, however inno- 
cent, fall before the false suggestions of a rogue. 

These views are sustained by express decisions. Smith v. 
The Delaware Insurance Company, 3 Serg. and R. 82; Faudel 
v. The Phenix Insurance Company, 4 Serg. and R. 59; 1 
Caines’s Cases in Error 29; Johnstone v. Ludlow, 3 Johns. 
Cases 481 ; Church v. Hubbard, 2 Cranch 187, 236, 1 Cond. 
Rep. 385 ; 1 Marsh. 356 ; 1 Cond. Rep. 385, 393, 346; 12 
Mass. 291 ; Pickering’s Rep. 281. 

Upon the second question—whether, assuming the other 
facts to be as stated and alleged, and taking the authority 
of the seizing vessel to be such as the plaintiffs allege, there 
was a legal and justifiable cause for the seizure and detention 
of the General Carrington and her cargo—he contended, that 
on any supposition, there was no justifiable cause of seizure. 
The only difference as to the facts under which the second 
and third questions on which the judges were divided in opinion 
is, that the authority of the seizing vessel, is by the plaintiffs 
alleged to have been of one kind, and by the defendants, of 
another kind. The facts sustain the position of the plaintiffs. 
The facts sustain the following positions : 

1. That a seizure for contraband at Callao was illegal and 
unjustifiable, because there was no contraband on board; it 
had all been previously landed in Chili. 2. There was noth- 
ing in the other facts to make the seizure legal, in consequence 
of having previously carried contraband. 3. The seizure was 
not lawful, because no contraband articles were on board at 
the time of the seizure. This point of course depends on an- 
other: that to justify a seizure for contraband, the contraband 
goods must be seized. 

The character of contraband trade, jure belli, is in one re- 
spect peculiar. It isa trade which a neutral hasa right to carry 
on; and which a belligerent has a right to intércept and to con- 
fiscate. It presents the case of conflicting rights. The neutral 
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to do, and the belligerent to prevent.- If the neutral can carry 
his right into effect or enjoyment, the belligerent cannot com- 
plain. If the belligerent can intercept him, and prevent his 
carrying it into effect, the neutral cannot complain. The neu- 
tral commits no offence by the successful attempt. The 
belligerent commits none by defeating it. The contraband 
article is alone the offence in the sight of the belligerent ; and 
the only penalty is the confiscation of the article. 

These principles flow from authorities. Bynk. ch. x. Du- 
ponceau’s translation, p. 74, 76, 80,-81 ; Grotius, book 3, ch. 
1, 520; Vattel, book 3, ch. 7, sec. 111, 310 (503), see. 113; 
Richardson v. The Marine Insurance Company, 6 Mass. 112, 
113; The Santissima Trinidad, 7 Wheat. 292, 5 Cond. Rep. 
284; 1 Kent’s Com. 132; Phillips 152; Seaton v. dow, 1 
Johns. Cases 1; 2 Johns. Cases 77, 120. 

The doctrine of the English adjudication is, that the con-» 
traband articles must be taken, the goods must be inter- 
cepted. It is wrong to say this must take place when théy 
are in delicto. Thereis nodelictum. 3 Rob. Adm. Rep. 138 
(167). 

But it is supposed that some English cases assert the doc- 
trine that if the contraband is carried outward, and the pro- 
ceeds homeward, they are prize ; and if carried out with false 
papers, or under a false destination, that the penalty may be 
inflicted on the ship or other goods of the same owner on the 
homeward voyage. 

This doctrine is a novelty, of which it is supposed no trace 
in any earlier authority than cases decided in 1809, 1810, can 
be found. These cases are the Baltic, and the Margaret, cited 
in Chitty’s Law of Nations 128, 143. In England, the doc- 
trine is a novelty, merely the result of their principles in regard 
to the colonial trade, under the rule of 1756; and has not been 
applied to any other than a case of that trade. It is not the 
law of nations, as understood by other nations, and shown by 
their conventional law, particularly by Spain. In support of 
these positions, cited, The Margaretta Magdalena, 2 Rob. 115; 
The Rosalie and Betty, 2 Rob. 252; The Nancy, 3 Rob. 102 ; 
The Franklin, 3 Rob. 178; 6 Rob. 390. 

It is the doctrine of the British, under the rule of 1756, 
which is, that, whether concealed or not, contraband outward 


- 








504 SUPREME COURT. 


{Carrington and others vy. The Merchants’ Insurance Company. ] 


affected the proceeds home ; and if concealed, aflected the ship 
and cargo. It proceeds on the principle, that the whole trade 
is illegal, except as the British release or permit it. This is 
shown by the British orders. 4 Rob. appendix A; 7 Rob. 
473, appendix, note 1; and the subsequent orders of coun- 
cil, in 2 Rob. 126, 311, appendix, No. 1, 2; 5 Rob. 367, ap- 
pendix. 

This doctrine is an interpolation, as the rule of 1756 was. 
It has been rejected by the United States. Message of the 
president of the United States to congress, 27th January 1806, 
5 Waites’s State Papers 321. It is entirely an English doctrine, q 
and modern English ; not admitted by other nations: and is 
inapplicable to a voyage to Chili, which is not a relaxed trade, 
buta t#ade to an independent country. 

The general doctrine claimed for the plaintiffs appears to 

»be sanctioned by the conventional law of nations, between the 
United States and foreign nations ; that concealment of contra- 
band goods does not aggravate the case. With England, by 
the treaty of 1794, art. 17, 18—With France, by the treaty of 

.o 6th February 1778, art. 12, 13, 23 ; of 3d September 1800, art. 

12, 13, 20—With Holland, by the treaty of 8th October 1782, 
art. 10, 11—With Sweden, by the treaty of 3d April 1783, art. 
7, 12, 13. 

The French ordinance of 1681 expressly makes a provision 
which excludes capture, unless contraband is on board. 2 
Valin. 266, liv. 3, tit. 9; Reglement de 23d July 1704. But 
the treaty with Spain would seem to leave no doubt on this 
subject. Treaty of 27th October 1795, confirmed by the 
treaty of 1819; 1 Laws of United States 271; 6 Laws of 
United States 624, art. 15, 17. 

Such is the Spanish law generally: contraband is to be found; 
and is punishable only in delicto. It permits no molestation 
for having carried contraband articles. 3 Nov. Recop. tit. 8 ; 
ley 4, 20 June 1801, art. 34, p. 128. 

There is no ground on which the seizure was justifiable, 
within the exception. 1. The contraband was not on board. 
2. The papers of the cargo were true. 3. The papers of the 
ship were true. 4. The clearance was according to the cus- 
tomary form of the place, and in conformity with the requisition 
of the treaty. Art. 17, 1 Laws U.S. 274, &c. 5. There is 
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no allegation by the captors of any thing, but the landing of 
contraband in Chili. 6. Chili is an independent state, and 
was at the time recognized by the United States as such. 

The attention of the court is asked to another suggestion. 
The question is, whether the facts show a justifiable cause of 
seizure within the exception: whether landing contraband at 
Chili, is a justifiable case of seizure, and is within the excep- 
tion 2 

It may be granted that it was a justifiable cause of seizure ; 
yet if it is not within the exception, then it was not a justifiable 
cause of seizure to exonerate the underwriters: and the sec- 
ond and third questions must be so answered. 

The exception excludes a loss by seizure for contraband 
trade: the question is, contraband trade on what voyage®? The 
answer is, contraband trade on the voyage insured from Co-. 
quimbo. The exception means not only seizure on the voyage 
insured for trade or contraband, but seizure for contraband trade 
on that voyage. ‘This is the true interpretation of the clause.’ 

Had not the exception been inserted, the policy would have 
covered a loss by contraband trade on this voyage. The excep- ° 
tion is intended to cut off this loss, and nothing more. The , 
goods are insured for this voyage, and the exception is of con- 
traband in the same voyage. 

Whether the underwriters are liable for a seizure made for 
carrying contraband on a former voyage may, or may not be ; 
but the disagreement certified concerns the exception ; and the 
exception does not exclude contraband trade on any voyage 
but that on which the seizure was made. Uponeither hypothe- 
sis there was no justifiable cause of seizure, upon the second 
and third questions. 

4, Whether a general in the military service of Spain, subor- 
dinate to La Serna, viceroy of Peru, under the king of Spain, 
but having the actual and exclusive command of Callao, and 
no civil authority existing therein, and cut off by the forces of 
the enemy by sea and land from all communication with any 
superior civil or military officer, could lawfully seize and detain 
neutral property for contraband trade, if just cause existed for 
a condemnation thereof. 

1. A lawful authority to seize, must exist to bring the case 
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within the exception. 2. A person so described had not lawful 
authority to make the seizure. 

1. The seizure must be by lawful authority. It has been 
shown, that there must be a justifiable cause of seizure. It 
follows, that the seizure must be by lawful authority, to come 
within the exception. 

A justifiable seizure is a cause which justifies the party who 
makes the seizure. If he is not authorised to seize, the trade 
does not justify the seizure, and is not a justifiable cause of 
seizure. The lawfulness of a seizure, necessarily regards the 
party who seizes, as much as the offender. 

This is not only logically, but it is practically so, under this 
exception. A seizure by a neutral, by a pirate, by the very per- 
son with whom the contraband trade is carried on, would all 
be included, if lawful authority to seize were not necessary. A 
seizure by any one who has no right to seize, is an act of mere 
violence and unlawful force. The trade can be no more than 
a pretence or pretext to such a person. The policy covers all 
risks on contraband, except the lawful penalties of the trade : 
the losses lawfully arising from it. But seizure without 
authority is not one of them ; but, in terms, is a loss unlawfully 
arising. 

Every seizure without authority is a trespass and wrong, and 
the policy means to protect the assured against such injuries. 

If the laws of Spain did not prevent a seizure by Rodil, or by 
a vessel under his commission, the same laws made the seizure 
unlawful. The court must hold, that the contraband did not 
justify that seizure ; was not a justifiable cause of seizure. 

The clause does not mean a justifiable cause of seizure in the 
abstract, but a cause justifying the particular seizure. It 
means a seizure according to law, and a trade against the law 
which justifies him who seizes. 

The seizure was not made by lawful authority in this case. 
This depends on the law of Spain. Proceedings by a compe- 
tent court, affirming the seizure and condemning the goods, 
might be evidence of authority to seize ; but in this case, there 
are no such proceedings. The authority of Rodil must be 
shown by the law of Spain. It is a question to be settled by 
that law ; for unless by that law there was authority to make 
the seizure, it was unlawful. 


























cae 








JANUARY TERM 1834. 507 


(Carrington and others v. The Merchants’ Insurance Company.] 


There is nothing in the particular circumstances set forth in 
this question, from which the court can infer a lawful authority 
in Rodil. The circumstances, as stated, do not confer it by 
force of any principles that are applicable to the case as de- 
scribed. Whether a general so separated can lawfully seize, 
must depend upon the power that the laws of his own country 
give him. The case of necessity it supposes, may be sufficient 
if his sovereign so wills; but not otherwise. 

But so far from the acts of Rodil being authorised by the 
laws of Spain, by those laws this act was piratical. ‘The com- 
mission to make prize of war must issue from a different officer, 
from the commandant militar de la marina; or if there be no 
such officer, it must be issued by the captain-general of the 
province. 

5. Whether such officer, so situated, has a right to appoint 
and constitute a court, of which he himself is one, for the trial 
and condemnation of such property. 

The court in question, like all other courts, must proceed 
from the sovereign power of the nation. This principle is par- 
ticularly true as regards prize courts, whose judgments affect 
the public relations of the country. It is due to other nations, 
that such court should be authorised by the sovereign power, 
and by that power only. 2 Azuni 262; 2 Bro. Civil and Ad. 
Law 331; 1 Wash. C. C. R. 271; 3 Binney 239. 

If the constitution of the court is not known, it will be pre- 
sumed to be legal. If known, and is not according to what is 
usual among civilized nations, it must be proved to have been 
enacted by competent authority. The erection of a court is 
the act of the sovereign; nothing is to be presumed in favour 
of a court erected by a military commander. 

Is such a court as the question supposes, usual among civil- 
ized nations? Appointed by a military commander ; appoint- 
ing himself as one of the judges? Possibly the law, the 
sovereign, may authorise such a tribunal : but it cannot be pre- 
sumed ; because it is unusual, and to the highest degree dan- 
gerous to the rights of individuals, and to the peace of the 
public. 

The existence of the power to appoint courts in the hands 
of a subject, is unknown in the practice of nations; that of a 
power to appoint the court, himself a judge, is monstrous. The 
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defendants must show the law for it, or the negative must 
be adopted. But the laws of Spain are the other way. 3 
Recop. 125, art. 11, 12, 13. 

6. Whether, supposing the ship to have traded in articles 
contraband of war in the ports of Chili, and to have been seized 
afterwards in a port of Peru, then under the royal authority, 
before she had discharged her outward cargo, for and on ac- 
count of such contraband trade, the underwriters be not dis- 
charged ; whether the subsequent proceedings for her adjudica- 
tion were regular or irregular. 

1. There must be a lawful seizure. 2. A lawful cause of 
seizure. 3. Loss by this cause. The question is, whether 
lawful adjudication is the only proof. No instance has oc- 
curred in which there has been a decision that a loss was 
within the exception, without such an adjudication. Church 
v. Hubbard, 2 Cranch 187, 1 Cond Rep. 390, requires it. 

It is the duty of the captors to proceed to a regular adjudica- 
tion. The question is, whether the seizure legally affects the 
property, or what is the operation of law upon the thing taken ? 
How is this proved? Force is not a title which the world 
respects, without the aid of law to sanction it. There being 
two kinds of force, lawful and lawless force, the usages of the 
civilized world require, that all claims to property by an act 
of force, should be shown to be lawful force by the adjudication 
of a competent tribunal. Wheaton on Cap. 262, 274. 

What is a lawful court? It is a court of the nation under 
whose laws, and by whose authority the seizure has been made, 
and the thing taken is possessed. This is so in the case of a 
seizure under municipal law. Hudson v. Guestier, 2 Cond. 
Rep. 110. If it be a capture as prize of war, this same princi- 
ple prevails. Wheaton on Cap. 261. Such a court alone has 
jurisdiction. Adjudications by any other are null and void for 
want of jurisdiction. The sentence of such a court regularly 
pronounced, is universally respected ; and is conclusive as to 
its direct effect, and as to the facts directly decided by it. 
Wheaton on Cap. 274; 4 Cranch Rep. 434, 2 Cond. Rep. 
162. 

These principles will not be questioned as to the property 
seized: No court can considera title as passing but by such 
an adjudication. Every court must consider the seizure as 
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an act of mere force, until its legality is adjudged by such a 
court. 

The same is true as to questions of the same kind collaterally 
arising under a policy of insurance. The court is bound to 
hold the same doctrine in a collateral inquiry, as if the property 
were brought before them. 

This court has said, that if adjudication is not obtained in 
reasonable time, the seizure must be regarded as trespass. 
Hudson v. Guestier, 2 Cond. Rep. 112. If it is to be so re- 
garded in questions of title to property, it must be so as to 
every question concerning that trespass. 

The underwriter who sets up the capture, is bound to prove 
the very fact that the property was lawfully lost by a seizure 
for contraband trade. The utmost this court can say is, that 
it ought to have been so lost: but nothing can show that it 
was lost according to the law of another country, but the judg- 
ment of a competent court. 

The difficulty in a case of prize is insuperable. A court of 
common law cannot adjudge it. It belongs to the prize courts, 
both the direct and consequential question. Doug. 594, 613; 
6 Taunton 439. 

This court has regarded the condemnation as necessary to 
bring the case within the exception. Church v. Hubbard, 
2 Cranch 187, 1 Cond. Rep. 390. 


Mr Franklin Dexter, for the defendants. 

The answer to the first question must depend on the sense 
in which the word cause is to be understood. If it means, as 
the counsel for the plaintiff seems to contend, the actual state of 
the facts, in contemplation of which the seizure was made, the 
question must be answered in the negative : because to answer 
it in the affirmative, would be to require that to discharge the 
underwriters, legal and justifiable cause of condemnation, as 
well as of seizure and detention, must have existed. Such is 
not the language of the question, nor of the exception in the 
policy. It is said, on the other side, that a vessel cannot with 
propriety be said to be seized for or on account of contraband 
trade, unless such trade had been carried on. We think the 
common use of language does not require this. Itis not unusual 
to say, that claims are made, suits brought, and even judg- 
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ments rendered, for or on account of a cause of action, without 
meaning to affirm that the cause exists in point of fact. It 
would surely be no solecism to say, that the General Carrington 
had been seized for contraband trade, but on examination was 
found innocent and discharged. We understand the word 
cause in the question, and the words for or on account of in the 
policy, to relate to the motive of the seizers ; and that any seiz- 
ure is for and on account of contraband, which is made because 
the party bona fide believes such contraband trade to have 
been carried on. It is a question of good faith ; involving of 
course the question of probable cause on the one hand, and of 
wanton and lawless violence on the other. It is said, if such 
be the construction, seizures under mere pretext of contraband 
trade will discharge the underwriter ; and that the motive can- 
not be proved. We answer, that the questien of probable cause 
is always open to the party, indicative of the motive, and 
can be tried by a jury as well as in other causes. We think, 
this construction will reconcile the apparent contradictions of 
the cases cited. Those in which it is said, that there must 
have been both illicit trade and a seizure on account of it, arose 
under exceptions of breaches of foreign municipal laws, where 
the question was not as to the fact of trading ; but whether the 
prohibitory law actually existed, and was binding on the party. 
The case of Church v. Hubbard, so much relied on, was de- 
cided on the want of sufficient proof of the alleged law of Spain ; 
and the dicta of the court which have been cited, were mere 
concessionstocounsel, made arguendo. Taking the whole opin- 
ion in that case together, we think it plainly takes the distinction 
between bona fide and colourable seizures. This is confirmed 
by the case of Livingston and Gilchrist v. The Maryland Insur- 
ance Company, 7 Cranch 506, 2 Cond. Rep. 589; which 
turned, like the present, on a question of national law. The 
court there decided, that an actual breach of the law of nations, 
was not necessary to discharge the underwriters. 

The argument drawn from the proviso of the exception, 
that the judgment of a foreign consular or colonial court, shall 
not be conclusive of the fact of contraband goods having been 
on board, is carried too far. That proviso does not imply, that 
the fact of such goods having been on board, was thought ne- 
cessary to the discharge of the underwriter: but only, that a 
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fact so material in determining the character of the seizure, 
shall not be conclusively determined by the courts of the cap- 
tors. It is a fact to be submitted to a jury, to show probable 
cause for the seizure, or the want of it. 

It is admitted, that the language of some of the cases cited, 
would seem at first to favour the position taken for the plaintiffs ; 
but when taken in connection with the facts before the court, 
they will be found consistent with the view of the defendants. 

In other cases, equally respectable dicta may be found, ex- 
pressly recognizing the doctrine that actual delinquency is not 
necessary to discharge the underwriter. Livingston and Gil- 
christ v. The Maryland Insurance Company ; Radcliffe v. The 
United Insurance Company, 7 Johns. R. 38. 

The law of Massachusetts is the lex loci contractus ; and in 
the case of Higginson v. Pomroy, 11 Mass. Rep. 104, this is 
very clearly stated. 

The case of Smith v. The Delaware Insurance Company, 
was decided chiefly on the ground that the foreign law did not 
extend to the territory in which the seizure was made. 

Faudel v. The Phenix Insurance Company, was decided on 
the ground, that the sentence of the court showed that the 
seizure was not within the exception. There is no case which 
refuses to discharge the underwriter under this exception, be- 
cause the captors have been honestly mistaken in the facts. 
This point, however, is of little importance to the present case, 
because there is no dispute about facts. 


Mr Webster, for the defendants, considered the case under 
three heads. 1. The contract, as to its nature and object. 
2. The facts applicable to the case under the policy. 3. The 
law growing out of the facts. 

1. As to the exception in the policy, and the risks assumed 
by the undertakers under it; he contended, that they took 
upon them no risks for or on account of contraband goods, or 
illicit trade. The words of the exception are the same as if 
they were in the form of a warranty by theassured. ll risks 
which are fairly to be laid to the account of illicit or contra- 
band trade, were not taken by the insurers, but were to be 
borne by the owner. The underwriters assumed all sea risks, 
and the other risks enumerated in the policy. 
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The voyage was from Providence to where the outward 
cargo was to be landed. The ship was to enter at Valparaiso 
under a false pretence—the want of water, and then proceed to 
Coquimbo, where the risk was to commence on the 5th of 
June 1824. The ground of the plaintiffs’ claim must be for sei- 
zure and detention, as all the counts in the declaration allege 
that as the cause of the loss, except one, which asserts a loss 
by piratical seizure. 

The seizure was the cause of the loss, and this is alleged to 
have been for contraband or prohibited trade. 

Was this the true cause? If it was, the underwriters are 
excused ; but if there was not such a seizure, then the under- 
writers are liable under the general words in the body of the 
policy. 

There can be no doubt, but that the contraband trade was 
the cause of the loss: if there had been no contraband trade, 
there would have been no seizure. 

It is said, the seizure was too late ; but this is not a question 
for the underwriters. It is enough that the seizure was actu- 
ally on account of contraband trade. Probable cause was 
enough, whether there was cause or not for condemnation. 
Cited, 3 Wash. C. C. R. 127; Higginson v. Pomroy, 11 Mass. 
Rep. 104,110. The contract in the present suit was made in 
Massachusetts : if there is any discrepancy between the law of 
different states, the lex loci must govern. The cases in 7 
Johns. 38, and 9 Johns. 281, fully sustain the ground assumed 
for the defendants. 

The excuse is that the vessel was not taken in delicto. If 
this be so, it is a question with which the underwriters have 
no concern. 

But this assertion is denied. When the vessel was seized, 
a state of facts existed which warranted the seizure and con- 
demnation. The risk was produced by the conduct of the 
plaintiffs, and was not assumed by the underwriters. By their 
conduct the vessel was forfeited ; and nothing but the form of 
a condemnation was wanted. 

The rule of 1756 is not necessarily involved in the decision 
of this case ; but it is denied that any new rule in international 
law was then introduced. That rule arose out of the war of 
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1756 ; and it was established to prevent the trade of the Dutch 
with the French colonies, under Danish licenses. 

To show that it was the ancient, and well settled law of 
nations, that trading in contraband goods forfeited the vessel, 
cited, 3 Rob. Ad. Rep. 178, and note. The relaxation of the 
law was, that the articles only should be seized when taken in 
delicto ; excusing the ship and innocent cargo. If there was 
a fraudulent destination originally, the ancient rule applied ; 
the vessel and the innocent cargo were forfeited on account of 
the fraud. 

When the vessel is forfeited for carrying on contraband trade, 
you may pursue her until she is taken ; but public convenience 
requires a limit, and that limit is fixed by universal assent, to 
the end of the voyage. The same rule exists as to all seizures 
for breach of revenue laws. In Chitty’s Law of Nations 128, 
is the case of a vessel seized on the outward voyage. 

There is necessarily a difference as to the right of seizure for 
illicit trade, and for trade in contraband articles. In the first 
case, the vessel was in the prohibited port ; in the latter, she 
was not, but is in a neutral port. In the present case, there 
could not have been a visitation and search; for her false papers 
showed she was bound to the Sandwich Islands and Canton. 
If this is a common practice, it is so much the worse. But 
this can have no operation on the rights or exemptions of the 
underwriters ; for it would have no effect on the right of the 
belligerent to seize. Cited, 6 Rob. 376, note ; The Edward, 
4 Rob. 56. 

It is insisted, that it is not necessary to show there was cause 
for condemnation. If there was cause for seizure, it is suffi- 
cient under the exception in the policy to discharge the under- 
writers. In the cases cited for the plaintiffs, it may have been 
shown there was not cause for condemnation; but in those 
cases it was considered there was cause for seizure. 3 Rob. 
138, 141; 2 Rob. 115; 1 Acton 25, 333. . 

The sixth point was intended to raise the question, whether 
the underwriters could be discharged before condemnation. 
This would delay the question of their liability until a con- 
demnation ; and this cannot be. 


Mr Sergeant, in reply, stated, that the form of the policy 
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adopted in this case, has been in use in Boston since 1823 ; and 
the exception as to illicit trade, is in all the policies in the 
United States ; the part as to contraband trade only is new. 
The principle adopted by the clause had long been recognized 
in the courts of the United States. 

The situation of the country at the time of the seizure was 
peculiar. Chili had actually established her independence. 
The possession of Rodil was temporary and accidental ; and 
whenever actual possession of any place came into the hands 
of the officers of Spain, the laws of the Indies applied; and all 
trade with the place became illegal. 

There must be an interpretation of the contract, consistent 
with the bona fide intentions of both parties toit. The parties 
had no reference to any thing which had taken place before 
the policy attached, on the 5th June 1824, at Coquimbo. The 
policy is dated in October 1824, and was on the property, 
** lost or not lost.” 

When the policy attached, the vessel had no contraband arti- 
cles on board, and never afterwards had ; and it may be pre- 
sumed, that the underwriters knew she had some contraband 
goods on board. She had not the proceeds of the contraband 
goods on board when she was seized in Quilca by an armed 
vessel. 

The whole of the questions in the case turn on the construc- 
tion of the clause of exception. 

The first question is, whether the seizure was for a justifiable 
cause. It must be legal and justifiable, or there was no cause 
at all. The court cannot say, whether the seizure was bona 
fide. Nor can they say whether there was probable cause or 
not. They have not the evidence before them. There must 
be a legal and justifiable cause, or there is no cause. 

The clause is not a warranty; it is an exception. A war- 
ranty is not of the like effect as anexception. The interpreta- 
tion of the clause was settled in principle, before it was inserted 
in policies. It was so settled in 1804, in the case of Church 
v. Hubbard, 2 Cranch 187, 1 Cond. Rep. 385; which wasa 
Massachusetts case ; so 2 Wash. C. C. R. 130, decided in 
1807 ; 3 Serg. and Rawle 74, decided in 1817; 4 Serg. and 
Rawle 59; 1 Caines’s Cases 29, decided in 1801 ; 2 Johns. 
Cases 481; Marshall on Insurance 346, published in 1810. 
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There never has been a decision to the contrary. The princi- 
ple the plaintiffs claim and rest the case upon is, that there 
must be a legal and justifiable cause of seizure, and one which 
would justify a condemnation. Higginson v. Pomroy, 1 Mass. 
104, when examined, sustains this principle. 

The clause allows the contraband trade to be carried on, but 
at the risk of the assured: and it rests with the underwriters 
to show that the seizure was for an unlawful and prohibited 
trade. A mere lawless seizure is not, therefore, within the 
exception. The law, as understood, made the underwriters 
liable in a case like this, and the exception was introduced to 
excuse them. 

The specific kind of loss must be by seizure or detention. 
Mere allegation, of course, will not do. The cause must be 
shown by a condemnation. 

Contraband is a lawful trade, as has been decided in the 
courts of the United States; and this court will not now pro- 
nounce such a trade illegal, and expose the whole vessel and 
cargo to condemnation. This is the doctrine contended for on 
the other side. ; 

It is denied that the principle of the law of nations author- 
ises a seizure and condemnation after the goods are landed. 
The cases cited by the opposite side, do not support the position ; 
and it is exclusively British doctrine. There never is an ad- 
hering taint when the offending article was lawful, and no 
proceeds of it on board, or when there is not a false destination ; 
neither of which existed in this case. 

This court would not condemn the cargo for what the vessel 
had done with respect to contraband. The case of the San- 
tissima Trinidad, 7 Wheat. 292, 5 Cond. Rep. 284; and the 
cases in New York show that contraband trade is lawful. 

The fourth question is founded on the assumption, that this 
wasenemy’s property. It is admitted, that if it had been, any 
onemay seize. But it is denied to have been enemy’s property. 
It may have been liable to seizure, jure belli ; but this must be 
under the commission of a regular privateer, when a neutral is 
concerned. The neutral has the right to claim the benefit of 
being carried in and tried by a regular tribunal, established by 
the sovereign of the country. It then becomes the act of the 
government, which is accountable to the injured party. 
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The three last questions, in order to be decided in favour of 
the underwriters, must decide that it is immaterial how, or in 
what manner the seizure was made, if the trade had been a 
trading in contraband. Unless the court was legally consti- 
tuted, the trial and condemnation were nothing, and were abso- 
lutely void. 


Mr Justice Story delivered the opinion of the Court. 

After stating the case he proceeded : 

This cause comes before the court upon a certificate of a 
division of opinion of the judges of the circuit court for the 
district of Massachusetts. 

Upon the trial of the cause upon the evidence, the parties 
propounded certain questions, upon which the circuit court 
(with the assent of the parties), certified a division of opinion, 
for the purpose of obtaining the final decision of this court in 
regard to them. 

The first is, whether a seizure and detention, to come within 
the exception of the policy relating to contraband and illicit 
trade, ust be for a legal and justifiable cause. The question 
here propounded is not whether there must be a legal or justi- 
fiable cause for condemnation ; but simply, whether there must 
not be such cause for the seizure and detention. And we are 
of opinion, that the question ought to be answered in the affir- 
mative. The language of the exception, when properly con- 
strued, leads to this conclusion ; and it is confirmed by author- 
ities standing upon analogous clauses. The language is, “ the 
assurers shall not be liable for any charge, damage or loss 
which may arise in consequence of seizure or detention for or 
on account of illicit trade, or trade in articles contraband of 
war.” It is not, then, every seizure or detention which is 
excepted ; but such only as is made for, and on account of a 
particular trade. A seizure or detention, which is a mere act 
of lawless violence, wholly unconnected with any supposed, 
illicit or contraband trade, is not within the terms or spirit of the 
exception. And as little is a seizure or detention not bona fide 
made upon a just suspicion of illicit or contraband trade, but 
the latter used as a mere pretext or colour for an act of law- 
less vivlence ; for under such circumstances, it can in no just 
sense be said to be made for or on account of such trade. 
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It is a mere fraud to cover a wanton trespass; a pretence and 
not a cause for the tort. To bring a case, then, within the 
exception, the seizure or detention must be bona fide, and 
upon a reasonable ground. If there has not been an actual 
illicit or contraband trade, there must at least be a well founded 
suspicion of it, a probable cause to impute guilt, and justify 
further proceedings and inquiries; and this is what the law 
deems a legal and justifiable cause for the seizure or detention. 
The general words of the policy cover the risks of restraints 
and detainments of all, kings, princes and people. The excep- 
tion withdraws from it such as are bona fide made for, and on 
account of illicit or contraband trade. So that, upon the mere 
terms of the exception, there would not seem any real ground 
for doubt. But if there were, the next succeeding clause asso- 
ciated with it, demonstrates that such must have been the 
understanding of the parties. It is there said, that the judg- 
ment of a foreign consular or colonial court shall not be con- 
clusive upon the parties as to the fact of there having been 
articles contraband of war on board, or as to the fact of an 
attempt to trade in violation of the laws of nations. Now, ifa 
mere lawless seizure or detention, under the pretext of illicit 
and contraband trade, were within the exception ; the inquiry, 
whether there had been contraband articles on board, or an 
attempt of illicit trade, would be in most, if not in all cases 
wholly unimportant and nugatory to the assured, for whose 
benefit the clause is introduced; since the sentence would al- 
waysestablish a pretence for the seizure and detention, although 
not a justifiable cause for it. The reasonable interpretation of 
the clause must be, that it was introduced to enable the assured 
to disprove the existence of justifiable cause for the seizure or 
detention, by showing that the facts did not warrant it. 

We think that the authorities cited at the bar, lead to the 
same conclusion. In Church v. Hubbard, 2 Cranch 187, 2 
Cond. Rep. 385 ; where the exception was, “ that the insurers 
do not take the risk of illicit trade with the Portuguese, and 
the insurers are not liable for seizure by the Portuguese for 
illicit trade ;” the main question was, whether an attempt fo 
trade, not consummated by actual trading, was within the 
exception. The court heldthat it was. On that occasion the 
chief justice said, “no seizure, not justifiable under the laws 
and regulations established by the crown of Portugal for the 
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restriction of foreign commerce with its dependencies, can come 
within this part of the contract ; and every seizure which is 
justifiable by those laws and regulations must be deemed within 
it.” And applying this language to the circumstances of the 
present case, we may add, that no seizure or detention not jus- 
tifiable by the law of nations can come within the present 
exception, and every seizure which is justifiable by the law 
of nations, must be deemed within it. The cases of Smith 
v. The Delaware Insurance Company, 3 Serg. and Rawle 
74; and Faudel v. The Phenix Insurance Company, 4 Serg. 
and Rawle 29; Johnston and Weir v. Ludlow, 1 Caines’s Cas. 
in Error 29; 8. C. 2 Johns. Cas. 481,(a) adopt a similar 
doctrine, if they do not proceed beyond it. The case of Hig- 
ginson v. Pomroy, 11 Mass. R. 104, contained an exception of 
“illicit trade with the Spaniards ;” and the court held, that 
the exception extended toevery seizure and detention suggested 
by the prohibitions of trade and intercourse, as the means of 
enforcing them ; and whether of prevention or of punishment 
for infraction ; and that, therefore, it extended to cases where 
the charge of illicit trade with the Spaniards might be ulti- 
mately repelled; and where the property seized might be in 
consequence acquitted under the circumstances of the particu- 
larcase. But this supposes that there was probable or justifi- 
able cause for the seizure, bona fide existing ; and the court 
explicitly assented to the general doctrine in Church v. Hub- 
bard. It is true, that the learned chief justice, in delivering 
the opinion of the court, added, that “ perhaps (we may add), 
although not necessary to the present decision, even arbitrary 
acts of the Spanish colonial governments, if assumed to be 
justified on their parts by the prohibitions of trade and inter- 
course, are, we think, within the exception of seizure for illicit 
trade.” This is professedly a mere dictum of the court; and 
giving it every reasonable force as authority, it proceeds on the 
supposition that such arbitrary acts are bona fide done, and are 
not mere pretexts to cover an illegal seizure. 

The second question is, whether, assuming the other facts 
to be as stated and alleged above, and taking the authority of 
the seizing vessel to be such as the plaintiffs allege (that is to 
say, of an armed vessel fitted out and commissioned at Callao 


(a) See also Laing v. United Insurance Company, 2 Johns. Cas. 174 ; S. C. 
2 Johns. Cas. 487; Tucker v. Juhel, 1 Johns. R. 20. 
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by Rodil), there was a legal and justifiable cause for the 
seizure of the General Carrington and her cargo. The third 
is precisely the same in terms, except taking the authority of 
the armed vessel to be such as the defendants allege (that is 
to say, to be an armed vessel sailing under the royal Spanish 
flag, and acting by the royal authority of Spain). 

Both these questions present the same general point, whether 
there was, under the circumstances of the case, a legal and 
justifiable cause for the seizure and detention of the ship and 
her cargo. The facts material to be taken into consideration 
in ascertaining this point are, that the ship, when seized, had 
not landed all her outward cargo, but was still in the progress 
of the outward voyage originally designated by the owners ; 
that she sailed on that voyage from Providence with contra- 
band articles on board, belonging, with the other parts of the 
cargo, to the owners of the ship; with a false destination and 
false papers, which yet accompanied the vessel ; that the con- 
traband articles had been landed, before the policy, which is a 
policy on time, designating no particular voyage, had attached ; 
that the underwriters, though taking no risks within the ex- 
ception, were not ignorant of the nature and objects of the 
voyage ; and that the alleged cause of the seizure and deten- 
tion was, the trade in articles contraband of war by the land- 
ing of the powder and muskets already mentioned. 

If by the principles of the law of nations there existed under 
these circumstances, a right to seize and detain the ship and 
her remaining cargo, and to subject them to adjudication for a 
supposed forfeiture, notwithstanding the prior deposit of the 
contraband goods ; then the questions must be answered in the 
affirmative, that there was a legal and justifiable cause. 

According to the modern law of nations, for there has been 
some relaxation in practice from the strictness of the an- 
cient rules, the carriage of contraband goods to the enemy, 
subjects them, if captured, in delicto, to the penalty of confis- 
cation ; but the vessel and the remaining cargo, if they do not 
belong to the owner of the contraband goods, are not subject 
to the same penalty. The penalty is applied to the latter, only 
when there has been some actual co-operation, on their part, in 
a meditated fraud upon the belligerents; by covering up the 
voyage under false papers, and with a false destination. This 
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is the general doctrine when the capture is made in transitu, 
while the contraband goods are yet on board. But when the 
contraband goods have been deposited at the port of destina- 
tion, and the subsequent voyage has thus been disconnected 
with the noxious articles, it has not been usual to apply the 
penalty to the ship or cargo upon the return voyage, although 
the latter may be the proceeds of the contraband. And the 
same rule would seem by analogy, to apply to cases where the 
contraband articles have been deposited at an intermediate - 
port on the outward voyage, and before it had terminated ; 
although there is not any authority directly in point. But in 
the highest prize courts of England, while the distinction be- 
tween the outward and homeward voyage is admitted to 
govern, yet it is established, that it exists only in favour of 
neutrals who conduct themselves with fairness and good faith 
in the arrangements of the voyage. If, with a view to practise 
a fraud upon the belligerent, and to escape from his acknow- 
ledged right of capture and detention, the voyage is disguised, 
and the vessel sails under false papers, and with a false destina- 
tion, the mere deposit of the contraband in the course of the 
voyage, is not allowed to purge away the guilt of the fraudu- 
lent conduct of the neutral. In the case of the Franklin, in 
1801, 3 Rob. 217, lord Stowell said, “1 have deliberated upon 
this case, and desire it to be considered as the settled rule of 
law received by this court, that the carriage of contraband with 
a false destination, will make a condemnation of the ship, as 
well as the cargo.” Shortly afterwards, in the case of the 
Neutralitet, 1801, 3 Rob. R. 295, he added, “ the modern rule 
of the law of nations is, certainly, that the ship shall not be 
subject to condemnation for carrying contraband goods. The 
ancient practice was otherwise ; and it cannot be denied that 
it was perfectly justifiable in principle. If to supply the enemy 
with such articles is a noxious act with respect to the owner 
of the cargo, the vehicle which is instrumental in effecting 
that illegal purpose, cannot be innocent. The policy of mod- 
ern times has, however, introduced a relaxation on this point ; 
and the general rule now is, that the vessel does not become 
confiscated for that act. But this rule is liable to exceptions. 
Where a ship belongs to the owner of the cargo, or where the 
ship is going on such service under a false destination or false 
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papers ; these circumstances of aggravation have been held to 
constitute excepted cases out of the modern rule, and to con- 
tinue them under the ancient rule.” The cases in which this 
language was used, were cases of capture upon the outward 
voyage.(a) The same doctrine was afterwards held by the 
same learned judge to apply to cases, where the vessel had 
sailed with false papers, and a false destination upon the out- 
ward voyage, and was captured on the return voyage.(b) 
And, finally, in the cases of the Rosalia and the Elizabeth, in 
1802, 4 Rob. R., note to table of cases, the lords of appeal in 
prize cases held, that the carriage of contraband outward with 
false papers, will affect the return cargo with condemnation. 
Thesé cases are not reported at large. But in the case of the 
Baltic, 1 Acton’s R. 25, and that of the Margaret, 1 Acton’s R. 
333, the lords of appeal deliberately reaffirmed the same doctrine. 
In the latter case, sir William Grant, in pronouncing the judg- 
ment of the court said, “the principle upon which this and 
other prize courts have generally proceeded to adjudication in 
cases of this nature (that is, where there are false papers), ap- 
pears simply to be this ; that if a vessel carried contraband on 
the outward voyage, she is liable to condemnation on the 
homeward voyage. Itis by no means necessary that the cargo 
should have been purchased by the proceeds of this contraband. 
Hence we must pronounce against this appeal; the sentence 
(of condemnation) of the court below being perfectly valid and 
consistent with the acknowledged principles of general law.” 

We cannot but consider these decisions as very high evidence 
of the law of nations, as actually administered : and in their 
actual application to the circumstances of the present case, 
they are not, in our judgment, controlled by any opposing 
authority. Upon principle, too, we trust, that there is great 
soundness in the doctrine, as a reasonable interpretation of the 
law of nations. The belligerent has a right to require a frank 
and bona fide conduct on the part of neutrals, in the course 
of their commerce in times of war ; and if the latter will make 
use of fraud, and false papers, to elude the just rights of the 
belligerents, and to cloak their own illegal purposes, there is 


(a) See also the Edward, 4 Rob. R. 68. 
(b) See the Nancy, 3 Rob. 122; the Christianberg, 6 Rob. 376. 
VOL. ViII.—3 Q 
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no injustice in applying to them the penalty of confiscation. 
The taint of the fraud travels with the party and his offending 
instrument during the whole course of the voyage, and until 
the enterprise has, in the understanding of the party himself, 
completely terminated. There are anany analogous cases in 
the prize law, where fraud is followed by similar penalties. 
Thus, if a neutral will cover up enemy’s property under false 
papers, which also cover his own property, prize courts will not 
disentangle the one from the other, but condemn the whole as 
good prize. That doctrine was solemnly affirmed in this court, 
in the case of the St Nicholas, 1 Wheaton 417, 3 Cond. Rep. 
614. 

Upon the whole, our opinion is, that the general question 
involved in the second and third questions, whether there was 
a legal and justifiable cause of capture under the circumstances 
of the present case, ought to be answered in the affirmative. 
The question, as to the authority of the cruiser to seize, so far 
as it depends upon her commission, can only be answered ina 
general way. If she had a commission under the royal au- 
thority of Spain, she was beyond question entitled to make the 
seizure. If Rodil had due authority to grant the commission, 
the same result would arise. Ifhe had nosuch authority, then 
she must be treated as a non commissioned cruiser, entitled to 
seize for the benefit of the crown ; whose acts, if adopted and 
acknowledged by the crown or its competent authorities, be- 
come equally binding. Nothing is better settled both in Eng- 
land and America, than the doctrine, that a non commiss- 
ioned cruiser may seize for the benefit of the government; and 
if his acts are adopted by the government, the property, when 
condemned, becomes a droit of the government. (a) 

The fourth and fifth questions involve the point as to the 
authority of Rodil. The fourth is in the following terms. 
Whether a general in the military service of Spain, subordinate 
to La Serna, viceroy of Peru, under the king of Spain, not 
having the actual and exclusive command at Callao, and no 
civil authority existing therein, and cut off by the forces of the 


(a) The Amiable Isabella, 6 Wheat. Rep. 1, 5 Cond. Rep. 1; The Dos 
Hermanos, 10 Wheat. Rep. 306, 6 Cond Rep. 109; The Melomane, 5 Rob. 
41; The Elsebe, 5 Rob. 174; The Maria Francoise, 6 Rob. 23. 
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enemy by sea or land from all communication with any supe- 
rior civil or military officer, could lawfully seize and detain 
neutral property from contraband trade, if just cause existed 
for a condemnation thereof. The fifth question is, whether 
such officer, so situated, has a right to appoint and constitute 
a court, of which he himself is one, for the trial and condem- 
nation of such property. These questions are both understood 
to refer to the supposed authority of Redil as an officer of the 
government, to make the seizure in his official capacity. We 
are of opinion, that no sufficient facts are stated to enable this 
court to give any opinion as to the nature or extent of the 
authority of such an officer under the laws of Spain, or his 
commission from and under the Spanish government. We 
shall therefore return an answer to them, declaring that they 
are too imperfectly stated to admit of any opinion to be given 
by this court. 

The sixth and last question is, whether, supposing the ship 
to have traded in articles contraband of war in the ports of 
Chili, and to have been seized afterwards in a port of Peru, 
then under the royal authority, before she had discharged her 
outward cargo, for and on account of such contraband trade, 
the underwriters be not discharged, whether the subsequent 
proceedings for her adjudication were regular or irregular. 
This question is understood to raise the point, whether, if the 
seizure and detention be bona fide for and on account of illicit 
or contraband trade, a sentence of condemnation or acquittal, 
or other regular proceedings to adjudication, are necessary to 
discharge the underwriters. We are of opinion that they are 
not. If the seizure or detention be lawfully made for or on 
account of illicit or contraband trade, all charges, damages 
and losses consequent thereon, are within the scope of the ex- 
ception. ‘They are properly attributable to such seizure and 
detention as the primary cause, and relate back thereto. If 
the underwriters be discharged from the primary hostile act, 
they are discharged from the consequences of it. The whole 
reasoning in Church v. Hubbard, 2 Cranch 187, presuppo- 
ses, that if the underwriters be exempted from the risk of a 
justifiable seizure for illicit trade, they are not accountable for 
losses consequent thereon, whether arising from a sentence of 
condemnation or otherwise. 
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This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Massachusetts, and on the points and questions on 
which the judges of the said circuit court were divided in 
opinion, and which were certified to this court for its opinion, 
agreeably to the act of congress in such case made and pro- 
vided, and was argued by counsel ; on consideration whereof, 
it is ordered and adjudged by this court, that upon the question 
so certified by the circuit court for the district of Massachusetts, 
upon which the judges of that court were opposed in opinion, 
the opinions of this court be certified to that court as follows, 
to wit :—Upon the first question, “ whether a seizure and de- 
tention, to come within the exception of the policy relating to 
contraband and illicit trade, must be for a legal and justifiable 
cause.” That it is the opinion of this court, that the seizure 
and detention, to come within the exception of the policy re- 
lating to contraband and illicit trade, must be for a legal and 
justifiable cause. Upon the second question, “ whether, as- 
suming the other facts to be as stated and alleged above, and 
taking the authority of the seizing vessel to be such as the 
plaintiffs allege, there was a legal and justifiable cause for the 
seizure and detention of the General Carrington and her cargo.” 
That it is the opinion of this court, that assuming the facts 
stated in that question, there was a legal and justifiable cause 
for the seizure and detention of the ship General Carrington 
and cargo. Upon the third question, “whether, assuming 
the other facts to be as stated and alleged above, and taking 
the authority of the seizing vessel to be such as the defendants 
allege, there was a legal and justifiable cause for the seizure and 
detention of the General Carrington and her cargo.” That it 
is the opinion of this court, assuming the facts stated in that 
question, there was a legal and justifiable cause for the seizure 
of the ship General Carrington and cargo. If the armed ves- 
sel referred to was lawfully commissioned by Rodil, (upon 
which this court can pronounce no opinion) then she is to be 
deemed entitled to make the seizure and detention in the same 
manner as if she had been commissioned by the royal autho- 
rity of Spain. But if she was not so commissioned, then the 
parties making the seizure and detention are to be treated as 
non commissioned cruisers, seizing for the government of Spain ; 
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and their validity depends upon their adoption and recognition 
by the competent authorities of Spain, according to the general 
principles of the law of nations on this subject. Upon the 
fourth question, “‘ whether a general in the military service of 
Spain, subordinate to La Serna, viceroy of Peru, under the 
king of Spain, but having the actual and exclusive command 
of Callao, and no civil authority existing therein, and cut off 
by the forces of the enemy by sea and land from all commu- 
nication with any superior civil or military officer, could law- 
fully seize and detain neutral property for contraband trade, if 
just cause existed for a condemnation thereof.” And the fifth 
question, “ whether such officer, so situated, has a right to 
appoint and constitute a court, of which he himself is one, for 
the trial and condemnation of such property.” That it is the 
opinion of this court, that the facts are too imperfectly stated to 
enable thiscourt to ascertain and decide what are the natureand 
extent of the powers of such an officer, according to the laws of 
Spain, or his commission from and under the Spanish govern- 
ment. Upen the sixth question, “‘ whether, supposing the ship 
to have traded in articles contraband of warin the ports of Chili, 
and to have been seized afterwards in a port of Peru, then under 
the royal authority, before she discharged her outward cargo, 
for and on account of such contraband trade, the underwriters 
be not discharged, whether the subsequent proceedings for her 
adjudication were regular or irregular.” That it is the opin- 
ion. of this court, that under the circumstances stated in that 
question, the underwriters are discharged, whether the subse- 
quent proceedings, after the seizure and detention of the ship 
and cargo for their adjudication, were irregular or not. 








SUPREME COURT. 


Mary DENEALE, EXECUTRIX OF GrEoRGE DENEALE, AND 
OTHERS, PLAINTIFFS IN ERROR V. JOHN ARCHER AND JOHN 
W. Stump, EXEcuTORs oF JOHN STUMP, DECEASED, DEFEND- 
ANTS IN ERROR. 


A writ of error brought in the name of ‘‘ Mary Deneale and others ;” dismissed 
for irregularity. A new one in due form may be brought. 


IN error to the circuit court of the United States for the county 
of Alexandria, in the District of Columbia. 

Upon the opening of the record in this case, it was found 
that the writ of error had been issued in the name of Mary 
Deneale, executrix of George Deneale, and others. 


Mr Coxe, for the defendants, objected to the writ of error as 
informal. All the parties to the proceedings in the circuit court 
should be parties to the writ of error. Those who have not 
joined in it, are not before the court. The court cannot know 
who are the persons meant by “ others.” 


Mr Lee, for the plaintiff in error, contended, that the record 
showed who were the parties to the case. 


Mr Chief Justice Marsnaxu delivered the opinion of the 
Court. 

This was the case of a scire facias against devisees to revive 
a judgment. Thescire facias is in its form without precedent, 
and a demurrer was filed to it. Process on the scire facias 
issued against four devisees, and service was made upon two 
only of them. An office judgment was then taken against all 
the devisees. The two of them on whom the process was 
served, afterwards appeared, and the office judgment was set 
aside as to them, and they then pleaded the statute of limita- 
tions. There was a demurrer to the replication and judgment 
against all the devisees. 

The present writ of error is brought by Mary Deneale “ and 
others,” as plaintiffs ; but who the others are cannot be known 
to the court, for their names are not given in the writ of error, 
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as they ought to be. Mary Deneale cannot alone maintain a 
writ of error on this judgment: but all the parties must be 
joined and their names set forth, in order that the court may 
proceed to give a proper judgment on the case. The present 
writ of error must therefore be dismissed for irregularity ; but 
a new one in due form may hereafter be brought to revise the 
judgment. 


This cause came on to be heard on the transcript of the re- 
cord from the cireuit court of the United States for the district 
of Columbia holden in and for the county of Alexandria, and 
was argued by counsel ; on consideration whereof, it is the 
opinion of this court, that this writ of error is irregular, and 
should be dismissed, inasmuch as it is in the name of “ Mary 
Deneale and others,” without naming who those others are ; 
whereupon it is ordered and adjudged by this court, that this 
case be, and the same is hereby dismissed. 

















SUPREME COURT. 


Mary DeNEALE, EXECUTRIX OF GrorGe DENEALE, AND Nan- 
cy Parton DENEALE, PLAINTIFFS IN ERROR Vv. JoHN AR- 
CHER AND Joun W. Stump, ExecutTors or JoHN Stump, 
DECEASED. 


By the revised code of Virginia it is enacted, that “ judgments in any court 
of record within this commonwealth where execution hath not issued, may 
be revived by scire facias or an action of debt, brought thereon within ten 
years next after the date of such judgment, and not after.’’ The proceedings 
in this case were a scire facias on a judgment against the testator, against 
his executrix, and an execution on the judgment rendered against her on 
that scire facias. By the Court: The writ of scire facias is no more an 
execution than an action of debt would have been ; and the execution which 
was issued on the judgment against the executrix, is not an execution 
on the judgment against George Deneale. 

It is understood to be settled in Virginia, that no judgment against the execu- 
tors can bind the heirs, or in any manner affect them. It could not be given 
in evidence against them. 

If the defence set up by the defendants in the district court had rested on the 
presumption of payment, the scire facias against the executor would un- 
doubtedly have accounted for the delay, and have rebutted that presumption; 
but the statute creates a positive bar to proceeding on any judgment cn 
which execution has not issued, unless the plaintiff brings himself within 
one of the exceptions of the act. Proceedings against the personal repre- 
sentative, is not one of these exceptions. 


IN error to the circuit court of the United States for the county 
of Alexandria, in the District of Columbia. 

This case came before the court on an earlier day in the 
term and was dismissed in consequence of an informality in 
the writ of error (see the preceding case). By consent of the 
parties the proceedings were amended, and a writ of error in 
proper form was substituted. 


The case was argued by Mr Lee, for the plaintiffs in error ; 
and by Mr Coxe, for the defendants. 


Mr Chief Justice Marsuat delivered the opinion of the 
Court. ° 


This is a scire facias to revive a judgment obtained by the 
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executors of John Stump against George Deneale, on. the 
19th of December 1817, in the court of the United States for 
the county of Alexandria. The writ of scire facias is against 
the heirs‘and devisees of Deneale, and was issued on the #7th 
day of May 1828. The scire facias was returned executed on 
two of the defendants, the others not found. ‘Two nihils hav- 
ing been returned against the defendants who were not found, 
an office judgment was entered against them all. At the suc- 
ceeding term, Mary Deneale and Nancy P: Deneale, on whom 
the process had been executed, set aside the office judgment 
and demurred to the seire facias. “Ihe plaintiffs joined im de- 
murrer. The same defendants: farther pleaded, “that the 
plaintiffs ought net to have or maintain their said execution, 
because they say that the judgment recited in the said scire 
facias was rendered more than ten years next prior to the day 
of the date of the said scire facias.” ‘The plaintiffs reply, that 
after the death of the said George Deneale, the plaintiffs issued 
out of the circuit court of the said District of Columbia held for 
the county of Alexandria, a scire facias against the said Mary 
Deneale executrix of the said George Deneale, to show cause, 
if any she could, why the plaintiffs should not have execution 
of their judgment aforesaid of the goods and chattels which 
were of the said George Deneale, and which came to the hands 
of the said Mary Deneale to be administered. On which 
scire facias such proceedings were had, that. by the judg- 
ment of the court it was considered that the plaintifis- should 
have execution.of their said judgment, &c.; on which said 
award of execution accordingly, on the 10th day of January 
1820, an execution was by the plaintiffs issued out, return- 
able on the fourth Monday in March 1820, and on which 
execution the marshal made the ony return—* no uk 
perty found to levy this execution upon.” 

To this replication the defendants demurred, and the. plabei 
tiffs joined in demurrer. « 

The court, overruling the dernurrer, both to the scire facias. 
and to the replication, rendered judgment in favour of the 
plaintiffs against all the defendants. ‘This judgment is brought 
before this court by writ of error. bs 

Although the scire facias is entirely informal, the court: is 
not satisfied that the demurrer to it ought to be sustained, and 
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will therefore proceed to inquire whether the judgment be 
erroneous on other grounds. 

A joint judgment has been sesidered against those defendants 
who were not found, and against those who appeared’ and 
pleaded. _The law of Virginia, as it stood when jurisdiction 
over this district was vested in congress, is the law of the 
courts of Alexandria. 

In the Revised Code of Virginia, vol. 1, p. 500, sec. 65, it is 
enacted, that.‘ on writs of scire facias for the reversal of jndg- 
ments, no judgment shall be rendered on the return-of two 
nihils, unless the defendant resides in the county, er unless he 
be absent from the commonwealth and have no known attor- 
ney therein. - But such scire facias may be directed to. the 
sheriff of any county in the eemmonwealth wherein the defend: 
antor his attorney shall reside or be found, which being returned 
served, the court may proceed. to judgment thereupon ads if the 
defendant had resided in the county.” 

It does not appear that the defendants did reside im the 
county, nor does it appear that they were absent from the dis- 
trict. But there is great difficulty in applying this act t6 
writs of scire facias issued in the county of Alexandria... 

Without deciding whether the office judgment against the 
defendants, not served with process, be legal or otherwise ; the 
court will proceed to cousider the demurrer to the plea of the 
act of limitations. 

In the first volume of the Revised Code, p. 389, it is enaeted, 
that “judgments in any court of record within this common- 
wealth where execution hath not issued, may be revived by 
scire facias or an action of debt, brought thereon, withiu ten 
years next after the date of such judgment, and not after.” 

We are not informed that any decision applicable to the 
question arising in this case, has ever been made in the courts 
of the state. We must, therefore, construe the statute without 
the aid such decision would afford us. It certainly does not 
apply to any judgment on which an execution has issued : and 
if the proceedings which have taken place on the judgment 
obtained against George Deneale in December 1817, be equiva~ 


lent to an execution, the demurrer to the replication waesightly 
overruled. 


Those proceedings are a scite Galen against his executrix, 
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and an execution on the judgment rendered against her on 
that scire facias. The writ of scire facias is no more an exe- 
cution than an action of debt would have been: and the exe- 
cution, which was issued on the judgment against the execu- 
trix, is not an execution on the judgment against George 
Deneale. 

It is understood to be settled ia Virginia, that no judgment 
against the executors can bind the heirs, or in any manner 
affect them. It could not be given in evidence against them. 

If the defence set up by the defendants in the district court 
had rested on the presumption of payment, the scire facias 
against the executor would undoubtedly have accounted for 
the delay, and have rebutted that presumption ; but the statute 
creates a positive bar to proceeding on any judgment on which 
execution has not issued, unless the plaintiff brings himself 
within one of the exceptions of the act. Proceedings against 
the personal representative is not one of those exceptions. We 
are therefore of opinion that the demurrer to the replication 
ought to have been sustained, and the judgment must be 
réversed, and the cause remanded fo the circuit court for the 
county of Alexandria; with directions to enter judgment on 
the demurrer to the replication of the plaintiffs in favour -of 
the defendants. 


This cause came on to be heard on the transcript of the 
record of the United States court for the District of Columbia 
sitting in the county of Alexandria, and was argued by coun- 
sel; on consideration whereof, this court is of opinion that there 
is-error in the judgment rendered by the said court, in this, 
that the demurrer filed by the defendants in that court to the 
replication of the plaintiffs filed to the plea of the statute of 
limitations pleaded by the said defendants was -overruled, 
whereas it ought to have been sustained. It is therefore con- 
sidered by this court that the said judgment be reversed and 
annulled, and the cause remanded to the said court of the 
United States for the District of Columbia, in the county of 
Alexandria, with directions to enter judgment on the said 
demurrer to the replication of the plaintiffs, in favour of the 
defendants in that court. 





Tuomas Boon’s Herrs, comptainaNntrs v. Witi1amM Cares 
ET AL., DEFENDANTS. 


T. Boon, a citizen and resident of Pennsylvania, filed a bill in the cireuit 
court of Kentucky against W. Chiles and others, praying that the defendant 
and such others of the defendants.as may hold the legal title to certain lands, 
may be decreed to convey them to him, and for general relief. 

The bill states, that Reuben Searcy, being entitled to one moiety of a settle- 
ment and pre-emption right of fourteen hundred acres of land, located in 
Licking, sold the same to William Hay in September 1781, and executed a 
bond for a conveyance. In December following, Hay assigned this bond 
to George Boon, who, in April 1783, assigned it to the plaintiff. Hay, 
while he held the bond, obtained an assignment of the plat and certificate of 
survey, which he caused to be registered; and the patent was issued in his 
name in 1785. In 1802, the plaintiff made a conditional sale of this land 
to Hezekiah Boon, but the conditions were not complied with, and the con- 
tract was considered by both parties as a nullity. Yeta certain William 
Chiles, and the said Hezekiah Boon and George Boon, fraudulently uniting 
the plaintiff’s name with their own, without hisconsent or knowledge, filed a 
bill in chancery, praying that the heirs of Hay might be decreed to convey 
the legal title to the said William Chiles, who claimed the right of Searey 
through the plaintiff, under his’ pretended sale to Hezekiah Boon. A de- 
cree was obtained, under which a conveyance was made to Chiles, by a 
commissioner appointed by the court. The plaintiff avers his total igno- 
rance of these transactions at the time, and disavows them. 

While this suit was depending, the decree of Bourbon court was reversed in 
the court of, appeals of the state, and the cause remanded to that court for 
farther proceedings. 

The complainant died, and the suit was revived in the name of his heirs. 
The complainants amended their bill, showing a reversal of the decree of 
Bourbon court, and making the heirs of Hay defendants, and praying a 
conveyance from them. Their amended bill is not in the record. They 
also filed an amended bill, making the heirs of George Boon parties, and 
stating that his heirs disclaimed all title to the property. One of them an- 
swered and disclaimed title. It is not stated whether process was, or was 
not executed on the other heirs of George Boon. 

The defendant, William Chiles, in his answer states, that there were other 
heirs of Hay than those mentioned in the bill and made defendants,-whe 
are not residents of Kentucky. 

The circuit court of Kentucky were divided in opinion on two questions 
which were certified to this court as follows. 


ist. This court being then divided, and the judges opposed in opinion as to 
the jurisdiction over the case, and unable therefore to render a decree on 
the merits, they resolve to adjourn that question to the supreme court: to 
wit, under all the circumstances appearing as above, can this court entertain 
cognizance of the case. 
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2d. The judges were also opposed in opinion on the point, whether the com- 
plainants were entitled to a decree, in the absence of any proof that the per- 
sons made defendants in the amended bill, as heirs of George Boon, were, 


in fact, his heirs; both of which points cocurred; and beeame material in 
this case. 

By the Court : The question between the plaintiffs, and the defendant William 
Chiles, is within the jurisdiction of the circuit court for the district of Ken- 
tucky, and may be decided by that court, though Hay’s heirs were not par- 


ties to the suit. That they were made parties, cannot oust the jurisdiction 
as between those who are properly before the court. ‘ 
It is not intended to say, that where there are several heirs, some outof 
the jurisdiction of the court, a decree may not be made for a conveyance 
of their own shares, from those on whom process has been served ; but it is 
not thought necessary to decide that quest‘on in this case as it is stated. 
The principles settled inthe answer to the first question decide the second. 
George Boon’s heirs are not necessarily defendants. They can have no 
interest in the contest, nor is any decree asked against them. If they are 
made defendants, and the answer admits that they are heirs, as is admitted 
by the defendant who has answered, no farther proof-can be required. if 
they do not answer, and the process is executed, so that the bill is taken 


for confessed, no farther proof is necessary. If the process be netexeguted 
they are not before the court. ' 


ON a certificate of division from the circuit court of the United 
States for the district of Kentucky. 

The case was submitted to the court upon printed arguments, 
prepared by the counsel for the complainants and the defen- 
dants in the circnit court. 


Mr Flaggin, for the complainants ; Mr Wrekliffe and Mr De- 
peu, for the defendants. 


Mr Chief Justice Marsnatt delivered the opinion of the 
Court. 

In this cause the judges of the court for the seventh circuit 
and district of Kentucky, were divided in opinion on two ques- 
tions, which were ordered to be certified to this court, in the 
following manner. 

Ist. This court being then divided, and the judges opposed 
in opinion as to the jurisdiction over the case, and unable 
therefore to render a decree on the merits, they resolve to ad- 
journ that question to the supreme court: to wit, under all 
the circumstances appearing as above, can this court entertain 
cognizance of the case. 


2d. The judges were also opposed in opinion on the point, 
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whether the complainants were entitled to a decree, in the 
absence of any proof that the persons made defendants in the 
amended bill, as heirs of George Boon, were, in fact, his heirs, 
both of which points occurred, and became material in: this 

Ist. The first question adjourned to this court is, “ under 
all the circnmstanges appearing as above, can this court (the 
circuit court for the district of Kentucky) entertain cognizance 
of the case. , 

The circumstances mentioned above are, that Thomas 
Boon, a citizen and resident of Pennsylvania, filed a bill in 
that court, in January 1823, against William Chiles, and 
others, citizens and residents in Kentucky, praying that the 
defendant, Chiles, or such other of the defendants as may 
hold the legal title, may be decreed to convey to him certain 
lands in the bill mentioned, and for general relief. 

The bill states, that Reuben Searcy, being entitled to one 
moiety of a settlement, and pre-emption right of fourteen hun- 
dred acres of land, located m Licking, sold the same to Wil- 
liam Hay, in September 1781, and executed a bond for a con- 
veyance. In December following, Hay assigned this bond to 
George Boon, who, in April 1783, assigned it to the plaintiff. 
Hay, while he held the bond, obtained an assignment of the 
plat and certificate of survey, which he caused to be registered ; 
and the patent was issued in his mame in 1785. 

The bill states, that in 1802, the plaintiff made a conditional 
sale of this land to Hezekiah Boone, but the conditions were 
not complied with, and the contract was considered by beth 
parties as a nullity. Yet, a certain William Chiles, and the 
said. Hezekiah Boon and George Boon, fraudulently aniting 
the plaintiff’s name with their own, without his consent or 
knowledge, filed a bill in chancery, praying that the heirs of 
Hay might be decreed to convey the legal title to the said 
William Chiles, who claimed the right of Searcy, through the 
plaintiff, under his pretended sale to Hezekiah Boon. A 
decree was obtained, under which a conveyance was made.to 
Chiles, by a commissioner appointed by the court. The plain- 
tiff avers his total ignorance of these transactions at the time, 
and disavows them. 


While this suit was depending, the decree of Bourbon court 
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was reversed in the court of appeals of the state, and the cause 
remanded to-that court for farther proceedings. 

The complainant died, and the suit was revived in the name 
of his heirs. 

The case states, that the complainants amended their bil, 
showing a reversal of the decree of Bourbon court, and making 
the heirs of Hay defendants, and praying a conveyance from 
them. Their amended bill is not in the record. They alse 
filed an amended bill, making the heirs of George - Boon pars 
ties, and stating that his heirs disclaimed all title te the pro+ 
perty. One of them answered and disclaimed. title.. It ig 
not stated whether process was, or was not executed on she 
other heirs of George Boon. 

The defendant, William Chiles, in his answer states, that 
there were other heirs of Hay than those mentioned: in the 
bill and made defendants, who are not residents of Kentucky. 

Upon this statement, the court is required to say, whether 
the circuit court for the district ef Kentucky can take cogs 
zance of the case ? 

No controversy exists between the plaintiffs and William 
Chiles, respecting the title of Searcy or his conveyance to Hay, 
or that of Hay te George Boon, or the conveyance of George 
Boon to Thomas Boon. Both claim wader, three severab 
conveyances; both admit and assert their validity: Chiles 
contends, that Thomas Boon sold. this equitable title to Heze» 
kiah Boon, under whom he claims, which sale .the plaintifis 
deny. This then is the single point in issue between the pate 
ties. If the case is insuch a situation as to enable the circuit, 
court to take cognizance of this question, it has jurisdiction. . « 

The bill states a contract. between Thomas and Hezekiah 
Boon, for the sale of the property, which contract, it charges, 
became void by consent of parties ; and that Chiles purchased 
from Hezekiah Boon, with full knowledge that it was void,, 
and that the equitable title still remained in Thomas. Boon; 
That, with this knowledge, he fraudulently filed-a bill, inthe. 
name of himself and of the said Thomas, who was ‘totally 
ignerant of the transaction, praying that the heirs of Hay might. 
be decreed to convey to him. This decree was. obtained, but 
has been since reversed. | 

It is clear, that the heirs of Hay can have no interest in this 
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contest between the heirs of Thomas Boon and William Chiles, 
and need not be mate parties, but-for the purpose of obtaining 
a conveyance of the legal title, if it still remains in them. 
The court may very properly decree as between Beoon’s heits 
and Chiles, although the heirs of Hay should not be parties. 
Chiles is in possession of a contract-for the sale of Boon’s 
equitable title, which Boon alleged to be totally invalid, and 
to have been fraudulently acquired.. His heirs now allege it. 
Chiles maintains that the sale from Thomas to Hezekiah 
Boon was absolute and bona fide; and that the whole equita- 
ble interest of Thomas Boon is legally and justly vested in 
him. The heirs of Thomas Boon may certainly come into a 
court of equity, and ask its decree to compel William Chiles to 
surrender this contract, if it has indeed become a nullity, or to 
enjoin him perpetually from the use of it, or to convey any 
legal title he may have acquired under colour of it, to those 
who possess the real equitable right. Should. the court be 
unable to decree against Hay’s heirs, it may decree as between 
Boon’s heirs and William Chiles, so far as respects the title of 
Chiles under Boon; if the bill be so framed as to enable the 
court to grant that relief. 

The original bill, as has already been shown, charges that 
Chiles purchased from Hezekiah Boon, knowing that he hed 
no equitable right, and fraudulently prosecuted that right in 
the name of Thomas Boon; without hie consent or knowledge. 
It prays for a conveyance of the legal title from those who may 
possess it, and also prays for general relief. This last prayer 
entitles the plaintiff to any relief which may be granted under 
his bill, and which is not ineonsistent with the specific relief 
for which he asks. It must be admitted that had the bill 
prayed specifically for a surrender of the contract wnder which 
Chiles claimed, the court might have decreed it, had the tes- 
timony justified such a decree: and it will be conceded that 
this relief is not inconsistent with that for which the bill par- 
ticularly prays. 

We think, therefore, that the question boewedie the plaintiffs, 
and the defendant William Chiles, is within the jurisdiction 
of the circuit court for the district of Kentucky, and may be 
decided by that court, though Hay’s heits were not parties to 
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the suit. That they were made parties, cannot oust the juris- 
diction as between those who are properly before the court. 

It is not intended to say, that where there are several heirs, 
some out of the jurisdiction of the court, a decree may not be 
made for a conveyance of their own shares, from those on 
whom process has been served: but itis not thought necessary 
to decide that question in this case as it is stated. 

The principles settled in the answer to the first question 
decide the second. George Boon’s heirs are not necessarily 
defendants. They can have no interest in the contest, nor is 
any decree asked against them. If they are made defendants, 
and the answer admits that they are heirs, as is admitted by 
the defendant who has answered, no farther proof can be re- 
quired. If they do not answer, and the process is executed, 
so that the bill is taken for confessed, no farther proof is neces- 
sary. If the process be not executed, they are not beforé the 
court. 

We do not perceive that in this case, as stated, any proof 
respecting the heirs of George Boon ought to be required. 

The court directs the following certificate. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Kentucky, and on the questions and points on which 
the judges of the said court were opposed in opinion, and which 
was certified to this court for its opinion, agreeably to the act 
of congress in such case made and provided, and was argued 
by counsel; on consideration whereof, this court is of opinion, 
1. That under the circumstances stated in the certificate of the 
judges, the said circuit court could entertain cognizance of the 
case. 2. That the want of proof that the persons made de- 
fendants in the amended bill as the heirs of George Boon, 
were in fact his heirs, is no obstruction to a decree on the 
merits of the cause; all of which is hereby ordered and ad- 


judged to be certified to the said circuit court under the seal of 
this court. 
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APPELLANTS V. ApAmM VyFruHius, JUNIOR, APPELLEE. 


Avam Vyruivs, JUNIOR, APPELLANT Vv. THE Suir VirGiN, AND 
Grar AND DELPLAT HER OWNERS, APPELLEES. 


Bottomry. On an appeal from the decree of the circuit court of Maryland, 
on a libel on a bottomry bond, originally filed in the district court, it ap- 
peared that commissioners appointed by the circuit court, had reported, 
that a certain sum, being a part of the amount of the bond, was absolutely 
necessary for the ship, as expenses and repairs in the common course of 
her employment. No exception was taken to this report by either party in 
the circuit court, and it was accordingly confirmed by that court. The 
report is not open for revision in this court, there being nothing on its face 
impeaching its correctness. 

It is no objection to a bottomry bond, that it was taken for a larger amount 
than that which could be properly the subject of such a loan; fora bottomry 
bond may be good in part and bad in part; and it will be upheld by courts 
of admiralty, as a lien to the extent to which it is valid ; as such courts, in 
the exercise of their jurisdiction, are not governed by the strict rules of the 
common law, but act upon enlarged principles of equity. 

It is notorious, that in foreign countries, supplies and advances for repairs and 
necessary expenditures of the ship, constitute, by the general maritime 
law, a valid lien on the ship ; a lien which might be enforced in rem in our 
courts of admiralty, even if the bottomry bond were, as it certainly is not, 
void in toto. 

An objection was taken to the bond, that the supplies and advances might 
have been obtained on the personal credit of the owners of the ship without 
an hypothecation. Held, that the necessity of the supplies and advances 
being once made out, it is incumbent upon the owners, who assert that they 
could have been obtained upon their personal credit, to establish that fact 
by competent proofs; unless it is apparent from the circumstances of the 
case. 

It was objected, that the supplies and repairs were, in the first instance, made 
on the personal credit of the master of the ship, and therefore could not be 
afterwards made a lien on the ship. Held, that the lender on the bottomry 
bond might well trust the credit of the master as auxiliary to his security ; and 
the fact that the master ordered the supplies and repairs before the bottomry 
was given, can have no legal effect to defeat the security, if they were or- 
dered by the master, upon the faith, and with the intention that a bottomry 
bond should be ultimately given to secure the payment of them. _ In cases 
of this sort, the bottomry bond is in practice ordinarily given after the whole 
supplies and repairs have been furnished ; for the plain reason that the ad- 
vances required can rarely be ascertained with exactness until that period. 

It was objected, that the advances were for a voyage not authorized by the 
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owners ; that the original orders were for the master to get a freight for Bal- 
timore or New York, and if he could not, then to proceed to New Orleans ; 
whereas the master broke up his voyage, and without any freight returned to 
Baltimore. By the Court: It may be admitted, that if abottomry lender, in 
fraud of the owners, andby connivance withthe master for improper purposes, 
advances his money on a new voyage, not authorized by the instructions of 
the owner, his bottomry bond may be set aside as invalid. But there is no 
pretence to say, that if the master does deviate from his instructions, without 
any participation or co-operation or fraudulent intent’of the bottomry lender, 
the latter is to lose his security for his advances, bona fide made for the 
relief of the ship’s necessities. 

Seamen have a lien, prior to that of the holder of a bottomry bond, for their 
wages; but the owners are also personally liable for such wages; and if the 
bottomry holder is compelled to discharge that lien, he has a resulting right 
to compensation over, against the owners ; in the same manner as he would 
have, if they had previously mortgaged the ship. 

Graf, one of the owners, had the ship delivered up to him upon an appraise- 
ment, at the value of eighteen hundred dollars, and he gave a stipulation 
according to the course of admiralty proceedings, to refund that value, 
together with damages, interest and costs, to the court. He is not at lib- 
erty now to insist that the ship is of less than that value in his hands, or 
that he has discharged other liens diminishing the value for which the own- 
ers were personally liable, in solido, in the first instance. 

To the extent then, of the appraised value of the ship delivered upon the 
stipulation, the owners are clearly liable; for she was pledged for the 
redemption of the debt, and they cannot take the fund, except cum onere. 
But beyond this, there is no personal obligation upon the owners. 

In this case, the value of the ship, the only fund out of which payment can be 
made, fell far short of a full payment of the amount due upon the bottomry 
bond. But this is the misfortune of the lender, and not the fault of the 
owners. They are not to be made personally responsible for the act of the 
master because the fund has turned out to be inadequate; since, by our 
law, he had no authority by a bottomry bond to pledge the ship, and also 
the personal responsibility of the owners. The consequence is, that the 
loss, ultra the amount of the fund pledged, must be born by the libellant. 


APPEALS from the circuit court of the United States for the 
district of Maryland. 

The ship Virgin sailed in August 1822, from Baltimore to 
Amsterdam, where she arrived on the 12th of October of that 
year, under command of John Cunnyngham. By the plan 
of the voyage, she was to return from Amsterdam to Balti- 
more if she could procure a freight; otherwise, she was posi- 
tively directed to proceed to New Orleans. She was owned, 
when she sailed, by John C. Delplat, who, during her passage 
to Amsterdam, became insolvent, and on the 4th of September 
sold one-third of her to Frederick C. Graf. 
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The vessel, oy her way to Amsterdam, encountered severe 
weather, and arrived there in want of sails and a cable, and of 
various repairs. At her departure from Baltimore, her owner 
directed, that at Amsterdam, as the most economical place for 
the supply, she should be furnished with a mainsail and topsail 
and cable, of which it was foreseen she would then be in urgent 
need. The vessel had a cargo, of which, except twenty hogs- 
heads of tobacco, all belonged to Delplat; and all of the cargo 
was consigned to N. and I. and R. Vanstaphorst, at Amster- 
dam, to whom Delplat also consigned the vessel. The twenty 
hogsheads of tobacco belonged to Frederick C. Graf. Agree- 
ably to these consignments, the captain, on arrival at Amster- 
dam, delivered to the Vanstaphorsts the cargo, and committed 
to them all the concerns of the vessel ; in consequence of which 
they collected and held in their hands all the freight that was 
actually payable upon any portion of the cargo, and all the 
proceeds of the tobacco belonging to Mr Graf. 

The captain, desiring to refit the vessel and afford her all 
the necessaries for her return voyage, applied to the Vanstap- 
horsts fot the requisite means, and ultimately even offered them 
a bottomry of the ship for the funds. After much delay, they 
refused all advances; intelligence of the failure of Delplat, 
asserted by them to be largely their debtor, having meanwhile 
reached them. To provide for the event of this refusal, the 
captain set on foot a negotiation through brokers, for raising 
the means by bottomry ;—and the application to the Vanstap- 
horsts, and this provisional negotiation, were pending for about 
three weeks,—the captain knowing no friends of the owner, 
except the Vanstaphorsts, to whom he could apply for the aid. 
During this period, the captain contracted, on his own respon- 
sibility, for various supplies, which he designates in his evi- 
dence, as all those that were furnished before the Ist of Novem- 
ber. The payment for these and for the other necessaries of 
the ship, was made out of the moneys received from the 
appellee Vyfhius. On the 12th of November, after the Van- 
staphorsts had finally declined making the advances, the cap- 
tain contracted with Vyfhius for the loan upon bottomry of 
eight thousand guilders, at an interest of ten per cent; all 


which, he shows, was appropriated for the indispensable uses of 
the ship. 
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About the 3d of November, the captain received from Mr 
Graf, a letter dated in September 1822, announcing his pur- 
chase of one-third of the Virgin, and referring to a certificate 
of his purchase, as enclosed in the letter; which in fact appears 
not to have been enclosed. About the same time, by another 
letter from Mr Graf, and perhaps also fram other quarters, 
information was given to the captain of Mr Delplat’s failure ; 
and, in consequence, the captain, on consultation, determined 
that it was his duty to proceed with the vessel home to Balti- 
more, and not to despatch her to New Orleans. After under- 
going repairs, and receiving all her supplies paid for by the 
appellee Vyfhius, the Virgin sailed from Amsterdam to Balti- 
more, and arrived there in March 1823. 

The owners refusing to pay the appellee his advances, the 
libel in this cause was filed, which prays citation against the 
owners by name as well as the captain, and condemnation of 
the vessel for paying the loan, and also further relief such as 
the court may deem adequate and just. The owners, Delplat 
and Graf, appeared and answered; their answers called into 
question the fact and the necessity of expenses at Amsterdam, 
insisting too, that the Vanstaphorsts had property enough of 
the owners, and which should have been applied for the wants 
of the ship, and charging that the bottomry was really taken 
by the Vanstaphorsts though colourably in Vyfhius’s name, and 
maintaining, finally, that all requisite funds could have been 
raised on the credit of the owners, or of the captain. 

A commission for evidence was sent to Holland, the chief 
object of which was to prove the Vanstaphorsts to be really the 
owners of the bottomy. The circuit court determined that the 
bottomry was invalid, but that the owners are personally liable 
for all the necessary supplies furnished by the means of Vyf- 
hius for the vessel, and that, to that extent, he was entitled 
in this cause, to recover against them. The cause was then 
referred to the clerk of the court to ascertain, calling to his aid 
two merchants, the amount of the necessary supplies, referred 
to. The clerk and his assistants reported their ascertainment. 
Exceptions by Delplat and Graf were filed to it. The case 
was remanded to the clerk, who called two other merchants to 
co-operate with him, and they reported their statement of the 
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necessary expénses, which the court confirmed. Thereupon, 
the court passed its final decree, awarding payment to Vyfhius 
by Delplat and Graf, of the sum of two thousand nine hun- 
dred dollars, with interest from the 26th of November 1830, 
the date of the decree ; the principal of the ascertained ex- 
penses being two thousand nine hundred dollars. 
Both parties appealed to this court. 


The case was argued by Mr Steuart, for the owners of the 
ship Virgin ; and by Mr Mayer, for Mr Vyfhius. 


For the owners of the Virgin, it was contended that the 
decree of the circuit court which made them personally liable 
for the claim of the libellant Vyfhius, was erroneous : 

1. Where it is attempted to pursue the owner of a ship per- 
sonally, for advances for which he may be made personally 
liable, the proper remedy (in the admiralty court) is by libel in 
personam, or at all events, the personal liability must be dis- 
tinctly averred and charged in the libel. 

2. When the proceeding is altogether in rem (for example 
against a ship on a bottomry bond), it presents no question but 
the validity of the hypothecation. The court is restricted to 
that question, and cannot decree in personam. 

3. The circuit court acting in its appellate character, could 
do no more than the district court, that is to say affirm or re- 
verse the decree of the district court (which simply held the 
bottomry good, on a libel exclusively in rem) ; and having by 
its interlocutory order of 1828, pronounced the bottomry in- 
valid and thereby reversed the decree of the inferior court, it 
had no right to go farther and decree in personam against the 
owners. 

4. Although owners, when pursued personally in an admi- 
ralty court, may be held personally liable for advances for the 
necessary repairs and supplies of their ships expressly made on 
the personal credit of the owners, or where it is fairly inferred 
that the personal credit was looked to; yet when it appears the 
personal credit of the owners was not looked to, they cannot 
be held personally liable. 

5. There is no evidence that the advances were made on the 
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credit of Delplat and Graf or either of them, but the contrary 
is alleged by libellant himself, and appears in all the proofs. 

6. Some of the supplies for which the advances are alleged 
to have been made, were not necessary, and have been impro- 
perly charged and allowed, as appears in the report and excep- 
tions. 

7. Part owners of a ship are not liable beyond the extent of 
their respective interests, and the decree is erroneous in subject- 
ing Graf to more than one-third, and Delplat to more than two- 
thirds, in which proportions they held the ship. 

8. Evidence appears sufficient to warrant the belief that 
Vanstaphorsts were the real lenders of the money advanced to 
the captain, and Vyfhius only an agent of theirs. If so, they 
(Vanstaphorsts) cannot recover against the owners personally ; 
because they had sufficient funds in the freight, which they 
were bound to apply to the uses of the ship. 

9. Admitting, (which is not proved) that the Vanstaphorsts 
had a right to withhold Delplat’s two-thirds of the freight on 
the ground of his indebtedness to them,—they had no right 
to withhold from Graf, as they have done, his one-third of the 
freight, amounting to one thousand nine hundred dollars, and 
they cannot now recover from him, personally, without account- 
ing for that sum. 

10. The evidence raises a strong presumption that Vanstap- 
horsts knew, and also that Vyfhius knew (or might and ought 
to have known), that the voyage to Baltimore was in direct 
violation of the orders of the owners, without any necessity 
for such violation by the captain ; and if so, Vyfhius is not en- 
titled to recover against the owners, whether he be considered 
the real lender, or only as the agent of. Vanstaphorsts. 

11. All the evidence in the case taken together, raises a 
strong presumption, that there were fraud and collusion between 
Vyfhius and Vanstaphorsts, not to apply the freight or other 
funds of Graf, in Vanstaphorsts’ hands to the uses of the ship, 
but to subject her unnecessarily to a bottomry, and her owners 
to loss; wherefore neither Vyfhius nor Vanstaphorsts are entitled 
to recover against the owners. 


543 


Mr Steuart argued, that the original advances by Vyfhius 
were illegal, as there was no survey showing the necessity for - 
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the repairs, and the outfit of the Virgin. To show that this 
was necessary, he cited, Abbot on Shipping 124, note 2, last 
edition ; 1 Wheat. 96,3 Cond. Rep. 501. He contended, that 
the disbursements were paid for on the personal responsibility 
of the captain, as the evidence showed they were made before 
the bottomry was executed. The freight was an ample fund 
for the repairs and disbursements, and was properly applicable 
to pay for the same. Abbot 107, 114; Marshall on Insurance 
741; 1 Wheat. 96, 3 Cond. Rep. 501. 

The money was advanced by Mr Vyfhius to fit out the Virgin 
for a voyage in direct opposition to the orders of the owners. 
She was to proceed to New Orleans, if no freight could be ob- 
tained to Baltimore ; yet she returned to Baltimore subjected to 
the heavy claims of Mr Vyfhius, and without any freight. 
Advances are only legal when they are made to effectuate the 
proper voyage of the vessel. Abbot on Shipping 124; 1 Wheat. 
96, 3 Cond. Rep. 501; 2 Marsh. on Ins. 741; 1 Marsh. on 
Ins. 96; 3 Wash. C. C. R. 494. Some of the articles furnish- 
ed were not necessary. Abbot 106. 

The real lenders of the money were the consignees, the 
Vanstaphorsts, and they could not as consignees become credi- 
tors by a bottomry contract. Bee’s Rep. 359, 344; Abbot 126, 
note 1; 1 Dodson 207. 

Upon the second point, Mr Steuart cited, 1 Peters’s Adm. 
Rep. 94, 98; 2 Peters’s Adm. Rep. 295. 

Upon the seventh point were cited, Abbot 84; 1 Johns. Rep. 
106 ; 2 Vern. 643. 

Upon the eighth point cited, Bee’s Adm. Rep. 339, 344; Ab- 
bot 126, note 1; 1 Dod. 207; 2 Dod. 143, 144. 

Upon the eleventh point cited, 1 Hag. Adm. Rep. 14, 69 to 
76; Bee’s Rep. 120. 


Mr Mayer, for the libellants, Vyfhius & Co., contended for 
the following positions. 

1. The prayer for general relief in the libel warrants the de- 
cree in personam, though the special relief prayed is in rem. 
1 Johns. C. R. 111; 6 Har. and Johns. 29; 2 Atk. 2; 4 
Mad. R. 468 ; 6 Mad. R. 218; 1 Cox’s R. 58. 

2. Where a bottomry is declared ineffectual, the person who 
has supplied the necessaries for the ship for which the bottomry 





JANUARY TERM 1834. 545 


[The Virgin.] 

is given, is remitted to his original right in personam, against 
the owners, who are bound for ail supplies to the ship ; which is 
also impliedly hypothecated for them. In personam, the libel- 
lant here waives marine interest, and claims only principal and 
legal interest. To that extent the bottomry binds personally, 
where the res is, after the bottomry, accepted. “This personal 
liability exists, whether the bottomry be good or unavailing. 
Bee’s Adm. R. 252; 2 Peters’s Adm. 295 ; 2 Brown’s Adm. 407; 
_ Emer. Mar. Laws 101,104. The penal obligation at least goes 
to the value of the res. 1 Hag. 13,14. Or at all events, the 
lender, as to it, is only involved in any equities that may sub- 
sist between master and owners, when the supplies are furnished 
to the master, Emerig. p. 82, so as so far to limit the personal 
responsibility ; and the lender is then substituted for the cap- 
tain’s lien for supplies, which is here conceded to him. The 
accepted definition of bottomry, implies a personal responsibility 
of the owners, for at least principal and legal interest, under 
the bottomry itself. The only aspect in which the remedy is 
exclusively in rem under a bottomry bond, is as to the marine 
interest. 2 Bl. Com. 457, 458; 1 Paine’s C. C. R. 671; 1 
Wash. C. C. R. 293 ; 3 Wash. C. C. R. 294; 2 Peters’s Adm. 
R. 295. 

The question of personal liability under a bottomry, is only 
a point of jurisdiction. And in England only, a court of equity 
can give the relief personally under the limited scope there of 
the admiralty remedies. 6 Mad. 11, 79; 2 Lord Raym. 981, 
981; 3 T. R. 269. (Yates v. Hall, 1 T. R. 71, is erroneous 
as to the grounds of these decisions.) 1 Ves. Sen. 443; 1 Bro. 
P. C. 288 ; Emerigon, Mar. Laws 71 to 104. Our admiralty 
courts give a remedy in personam where there is a remedy 
in rem for supplies, and even where the latter does not exist ; 
and a vessel is impliedly hypothecated for repairs in a foreign 
port. Abbot 125; Bee’s Adm. R. 169; 2 Gall. $45; 1 Paine 
620; The General Smith, 4 Wheat. Rep. 438. Our admi- 
ralty courts, within the sphere of their jurisdiction, act as courts 
of equity. 2 Gall. 526; 3 Mason 255, 334; 4 Mason 250. 
Where, as here, all parties are before the court, it may decree 
as equity requires; 1 Wheat. 197; and avoid circuity of rem- 
edy. The court may moderate interest on bottomries. . Abbot 
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127. Owners are liable, and in solido, without regard to their 
respective portions of interest in the ship, for masters’ contracts 
for the ship. Abbot 100, 106, 76; 11 Mass. R. 34; 2 Rose 
91; 1 Stark. R. 23; 2 Stark. R. 377; Cowp. 639; 1 Dall. 
129; 10 Mass. Rep. 47; 7 Johns. Rep. 311; 1 Cowen 290; 
Emerig. 101. 

The lender may claim to be substituted to the master’s re- 
medies.in personam and in rem in admiralty, for disbursements 
for supplies. Abbot 107, 115, 248; 2 Paine’s C. C. R. 73; 
1 Peters’s Adm. 223. 

The claim for personal liability need not be under the bond, 
as such. It may rest on the implied hypothecation, or on the 
general responsibility of the owners for supplies to their ship, 
or against the owners as holders of the res. 3 T. R. 340; 
1 Gall. 75; 5 Peters 675. In all cases in admiralty, in rem, 
the respondent's fidejussory caution binds him personally even 
beyond the value of the res; unless, abandoning the res, he 
enters into a special fidejussory caution. 2 Brown’s Adm. 
406, 408 to 411; 3 T. R. 340; 1 Gall. 75; 3 Wheat. 58 ; 
1 Gall. 503, 451; 2 Gall. 249. The stipulation here does 
not supersede this implied responsibility of the owners: though 
it is one more appropriate for a prize than an instance proceed« 
ing. 3 T. R. 340; 1Gall. 148. A proccss in personam may 
begin by monition simply, as here. 3 Rob. Adm. 177; 3 T. 
R. 340; 1 Gall. 75. Admiralty, here, would, for such sup- . 
plies, decree in personam. It does for pilotage, 1 Mason 108— 
for master’s wages, 3 Mason 91—for respondentia claims, 4 
Mason 250—for salvage, Abbot 399; 1 Pet. Adm. 94 (as in 
England, 1 Rob. Adin. 271; 3 Rob. Adm. 177)—for mate- 
rial men, 4 Wheat. 438. The remedy in rem implies remedy 
in personam on account of the res. 1 Peters’s Adm. 238, note 
of Judge Winchester’s decision. ; 

The remedies in rem and personam may both be prayed for, 
or alternatively enforced under one libel, as a bill in equity 
may have two aspects of relief. 2 Lord Raym. 981; Bee’s 
Adm. 252; 2 Peters’s Adm. 295; 1 Peters’s Adm. 94. 

If necessary to the award of remedy in personam, the libel 
would be allowed by this court to be amended in the court 
below. 11 Wheat. 1; 12 Wheat. 1; 7 Cranch 570; 9 
Cranch 244. This court may render such decree in rem as 
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the court below should have. rendered, if it deems a decree in 
personam improper. 3 Dall. 54. 

It is maintained that the relief in personam may be decreed 
for principal and legal interest, although the bottomry bond be 
good in rem. The bottomry is good here, although taken 
where there were consignees of the vessel, and even admitting 
that they had funds ; those funds being denied to the master 
if they existed. Although the master may have purchased 
the supplies, the lenders of the money to pay for them did not 
advance their means upon his personal credit. And if the 
advances had not been made, the vessel might, in the foreign 
port, have been proceeded against. Abbot 125, 126; 1 Wash. 
C. C. R. 52; 1 Dodson 276, 288, 464; 2 Dodson 147; 1 
Hag. 13, 176, 326; 1 Wheat. 96. The lenders were not 
bound to see to the application of the money; nor implicated 
in any degree on account of the captain’s violation of his in- 
structions as to the voyage to be pursued. Abbot 126; Bee’s 
Adm. R. 362, 363; 2 Dall. 194; 1 Dodson 465; 3 Wash. C. 
C. R. 495, 497. The payments for duties and port charges 
were proper to be secured by bottomry. 2 Caines’s R. 77; 1 
Hag. 176. 

If the record be considered as presenting the question whe- 
ther the seamen’s wages are to be deducted from the bottomry, 
it is contended, that the owners being personally liable for 
them, they cannot make them a charge against the bottomry 
interest ; the bottomry holder would be substituted for the sea- 
men against the owners, if they (the bottomry holders) had paid 
the wages. Cited also, The Langdon Cheves, 2 Mason 58. 


Mr Steuart, in reply. 

It is contended on the part of the libellant, that the bottomry 
bond is good, so far as it covers advances strictly within the law 
of maritime loans ; and for the residue, recourse must be had 
in personam. 'To show what circumstances are necessary to 
make a valid bottomry, he cited, The Aurora, 1 Wheat. Rep. 
96 ; 2 Peters’s Adm. Decisions 301, 302, 303 ; Abbot 125. 

There is no precedent of a decree in the admiralty in perso- 
nam, except The Fair American, 2 Peters’s Adm. Rep. ; 
and this was a case in the circuit court. The allegations in 
the libel in this case are not sufficient to maintain a claim in 
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personam. The prayer for general relief is not enough for 
this purpose. The relief by a decree in personam is not con- 
sistent with the case made by the bill; and is not therefore 
within the rules of chancery proceedings. 

If the claims of the libellant are in personam, he has his 
remedy at common law ; and the admiralty will not convert 
a claim, originally against the ship, into one of a common law 
character exclusively.. Cited, also, 2 Hag. 48, 66; 2 Pe- 
ters’s Adm. Rep. 295 ; Bee’s Adm. Rep. 254; 1 Peters’s Adm. 
Rep. 94; The Mary, Bee’s Adm. Rep. 120. 


Mr Justice Story delivered the opinion of the Court. 

This is the case of a libel in rem, upon a bottomry bond, 
originally instituted in the district court of the district of Mary- 
land, and thence brought by appeal to the circuit court, and 
thence by appeal to this court. The ship Virgin belonged to 
Baltimore, and being in Amsterdam, in the kingdom of Hol- 
land, in November 1822, bond was there given to the libellant 
by the master, for the sum of three thousand two hundred 
dollars, and maritime interest at the rate of ten per cent, for 
advances asserted to be made by the libellant to supply the 
necessities of the ship on a voyage from Amsterdam to Balti- 
more. The voyage was duly performed; and the bottomry 
loan not being paid by the owners, proceedings were duly 
commenced for the recovery thereof, and the suit has been 
protracted to the present period. The owners interposed a 
claim and defensive allegation, denying the validity of the 
bond: and at the hearing in the district court, a decree was 
entered, affirming its validity, and awarding to the libellants 
the full amount of the bottomry bond, with interest at the rate 
of six per cent from the filing of the libel. The circuit court, 
on the appeal, reversed this decree, pronounced the bottomry 
bond invalid, and then proceeded to entertain the suit in per- 
sonam against the owners ; holding them liable for the neces- 
sary supplies and repairs of the ship, in the same manner as 
if the suit had been originally commenced in personam against 
the owners. And after some interlocutory proceedings, the 
circuit court awarded a final decree against the owners, for 
the sum of two thousand nine hundred dollars, being the 
amount ascertained by a report of commissioners, as “ expen- 
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ditures and advances absolutely necessary, and made in the 
course of the usual employment of the ship,” with interest 
from the time of the decree, until the payment of the amount 
thereof. From this decree both parties have appealed to this 
court, and the cause now stands upon the argument for a final 
decision. 

The first question is, whether the bottomry bond was valid 
in its origin, and constituted a good lien on the ship. Several 
objections have been taken to its validity. In the first place, 
it is said, that the bottomry bond, though taken in the name 
of the libellant, Vyfhius, was, in fact, taken in trust, and for 
the benefit of Vanstaphorst and company, who were the con- 
signees of the ship and cargo, and had ample funds of the 
owners in their hands to meet the necessary expenditures, if 
any were necessary; and therefore, they cannot now subject 
the ship to a bottomry lien. But we do not think that this 
objection is sustained as matter of fact by the evidence in the 
case. The only testimony to support it is a loose statement of 
Schimmelpennick, one of the partners of the house of Van- 
staphorst and company; who stated to a witness, “that the 
expenses of the Virgin had amounted to about eight thousand 
guilders, and that they would not be so foolish as to make 
such an expense for Delplat, without securing themselves by 
a bottomry.” This language is quite equivocal, and admits of 
different interpretations; and it does not appear upon what 
occasion, or under what circumstances it was used. It may 
mean, that they had declined to make the advances without a 
bottomry bond, without meaning to affirm, that one had been 
actually taken for their benefit. But, what is most important 
in the case, this declaration cannot be competent evidence 
against Vyfhius; who is not shown to have had any knowledge 
of it, or to have been in privity with Schimmelpennick; so 
that, as to him, it is the mere hearsay of a third person. And 
on the other hand, the master of the Virgin expressly disclaims 
any knowledge, that any of the advances were made by Van- 
staphorst and company, and affirms that they were made by 
Vyfhius, at his request, through the instrumentality of a bro- 
ker. We may then dismiss all further consideration of this 
objection, since the bottomry bond is not traced home to Van- 
staphorst and company. 
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The next objection is, that the advances were not neces- 
sary for the supplies and repairs of the ship. This objec- 
tion is not now fairly open upon the record. The second 
and last report of the commissioners expressly finds, that 
the sum of two thousand nine hundred dollars of the ad- 
vances was absolutely necessary for the ship, as expenses and 
repairs in the common course of her employment. No ex- 
ception was taken to this report by either party, and it was 
accordingly confirmed by the circuit court; so that it is not 
now open for review in this court, there not being any thing 
on its face impeaching its correctness. It is true, that the 
bottomry bond was taken for a larger amount; but that fur- 
nishes no ground of objection to the bond, except for the 
surplus ; for a bottomry bond may be good in part, and bad 
in part; and it will be upheld by courts of admiralty, as 
a lien to the extent to which it is valid ; as such courts, in the 
exercise of their jurisdiction, are not governed by the strict 
rules of the comnton law, but act upon enlarged principles of 
equity. There are many authorities to this effect; but it is 
only necessary to cite the cases of The Augusta, 1 Dodson’s R. 
283; The Tartar and the Nelson, 1 Hag. Adm. R. 169, 176. 
And, indeed, except so far as regards the maritime interest of ten 
per cent, the question would be unimportant; for it is notorious, 
that in foreign countries, supplies and advances for repairs and 
necessary expenditures of the ship, constitute, by the general 
maritime law, a valid lien on the ship; alien which might 
be enforced in rem in our courts of admiralty, even if the bot- 
tomry bond were, as it certainly is not, void in toto. 

The next objection is, that the supplies and advances might 
have been obtained upon the personal credit of the owners, with- 
out an hypothecation. Now, the necessity of the supplies and 
advances being once made out, it is incumbent upon the own- 
ers, who assert that they could have been obtained upon their 
personal credit, to establish that fact by competent proofs, 
unless it is apparent from the circumstances of the case. Now, 
not only is there no proof to this effect upon the record, but it 
is fairly repelled by the testimony of the master, as well as by 
the other circumstances of the case. When the ship sailed on 
her voyage from Baltimore for Amsterdam, she was exclusively 
owned by Delplat ; and she, as well as her cargo, a great part 
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of which was also owned by Delplat, was consigned to Van- 
staphorst and company. Delplat failed during the voyage; 
and about that time assigned one third of the ship to Graf, 
and the other two thirds to other persons. The cargo, on the 
ship’s arrival, was delivered, pursuant to the consignment, to 
Vanstaphorst and company, and certainly could not be right- 
fully withheld from them under the bills of lading. Delplat, 
after deducting all his consignments, remained in debt to Van- 
staphorst and company, in about nineteen thousand guilders. 
And after they were apprised of Delplat’s failure, and after a 
negotiation of some weeks between them and the master for 
advances, they declined to make any to him; and he was 
thus compelled to obtain them elsewhere. 

It is wholly immaterial in this case, whether Vanstaphorst 
and company had funds in their possession, which ought to have 
been advanced by them for the reliefofthe ship. It is sufficient 
to justify the master, that he could not obtain them; and the 
non existence of funds, and the non ability to get at them, must, 
as to the master, be deemed to be precisely equal predicaments 
of distress. It would not be very easy to convince any lender 
of money, that he could safely trust to the personal security 
of an insolvent debtor; and although Graf was not involved 
in the failure of Delplat, yet his title was acquired on the eve 
of Delplav’s failure, and did not appear on the ship’s papers, so 
that a cautious lender might well hesitate as to the ability of 
the master to bind Graf; even if it had appeared, which it 
does not, that Graf’s credit was so unquestionable at Amster- 
dam, that his personal security, given by an acknowledged 
agent, would have been satisfactory. But the truth is, that 
the master’s testimony negatives any other adequate means of 
supplying the ship’s necessities without resort to a bottomry 
bond; and there is not the least reason to suppose that he did 
not act with entire good faith, and from a consciousness that 
funds could not otherwise be obtained. It is certainly incum- 
bent on the owners, if they assert that such means existed, to 
give some solid proofs in support of their assertion. 

Then, again, it is objected that the supplies and repairs 
were in the first instance made upon the master’s credit. But 
how were they made? There is not a tittle of proof that the 
material men originally trusted to his personal credit exclu- 
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sively, waiving the lien which the foreign law would give on 
the ship for them, or the general responsibility of the owners. 
On the contrary, they might well trust to his credit, as aux- 
iliary to these sources: and the fact that the master ordered 
the supplies and repairs before the bottomry bond was given, 
can have no legal effect to defeat that security, if they were 
so ordered by the master, upon the faith and with the intention 
that a bottomry bond should ultimately be given to secure the 
payment of them. ' 

In truth, in cases of this sort, the bottomry bond is in 
practice ordinarily given after the whole supplies and repairs 
have been furnished, for the plain reason that the advances 
required can rarely be ascertained with exactness until that 
period. In a case before lord Stowell,(a) an objection of 
a similar nature was taken, viz. that the advances were made 
before the bottomry bond was taken; but that learned judge 
overruled it, and said that it was sufficient that it was the 
understanding of the parties at the time that the money 
should be secured by means of bottomry; and that it was of 
no consequence whether the money was advanced at once, 
and the bond immediately entered into, or whether the master 
received it from time to time in different sums, and gave a bond 
for the whole amount. And he added, what is very signifi- 
cant under the circumstances of the present case, that the 
party who lent the money, had a right, by the maritime law, 
to detain the ship and cargo until the debt was repaid; and it 
was only by the means of the bond, that the owners had the 
benefit of the liberation of their property. 

In the next place, it is objected that the advances were for 
a voyage not authorized by the owners: that the ‘original 
orders were for the master to get a freight for Baltimore or 
New York, and if he could not, then to proceed to New Or- 
leans ; whereas the master broke up his voyage and without 
any freight returned to Baltimore. Now, it may be admitted, 
that if a bottomry lender, in fraud of the owners, and by con- 
nivance with the master for improper purposes, advances his 
money on a new voyage, not authorized by the instructions of 
the owner, his bottomry bond may be set aside as invalid. 


(2) La Ysabel, 1 Dodson's Rep. 273, 276. 
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But there is no pretence to say that if the master does deviate 
from his instructions, without any participation or co-operation 
or fraudulent intent of the bottomry lender, the latter is to lose 
his security for his advances, bona fide made for the relief of 
the ship’s necessities. In the present case there is no proof 
that Vyfhius ever saw the master’s instructions; much less, 
that he fraudulently co-operated with him in a wilful disobe- 
dience of the orders of the owner. A new and unexpected 
state of things had arisen. The owner had failed, and new 
owners had been substituted, with some of whom he had not 
had any communication. Under these circumstances he ap- 
plied for advice to the friends of his former owners, and they 
advised ‘him to return home ; as not only prudent and proper, 
but as required by the change of ownership. His own judg- 
ment coincided with theirs; and there is no ground to assert 
that he did not act with entire good faith, and that under all 
the circumstances, the course adopted by him was not discreet 
and fit for such an emergency. To set aside a bottomry bond 
given under such ‘circumstances, would be to impair in no 
small degree the general confidence of the commercial com- 
munity in their security; and would overturn the great mari- 
time policy upon which they have been hitherto held sacred 
and privileged liens. 

We have thus considered the principal objections urged 
against the bottomry bond, and are of opinion that they are 
unmaintainable. The consequence is, that the bond must be 
upheld to the extent of the property pledged for the security of 
it. It has been said that the seamen have a prior lien on the 
ship for their wages, and that the amount of the wages ought 
first to be deducted. Undoubtedly the seamen have such prior 
lien, but the owners are also personally liable for such wages ; 
and if the bottomry holder is compelled to discharge that lien, 
he has a resulting right to compensation over against the 
owners, in the. same manner as he would have if they had 
previously mortgaged the ship. 

But in strictness, no such question arises on the present 
record. Graf, one of the owners, has had the ship delivered 
up to him upon an appraisement, at the value of eighteen 
hundred dollars ; and he has given a stipulation according to 
the course of admiralty proceedings, to refund that value, to- 
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(The Virgin.] 
gether with damages, interest and costs, to the court. He is 
not at liberty now to insist that the ship is of less than that 
value in his hands; or that he has discharged other liens 
diminishing the value for which the owners were personally 
liable, in solido, in the first instance. 

To the extent, then, of the appraised value of the ship, 
delivered upon the stipulation, the owners are clearly liable ; 
for she was pledged for the redemption of the debt, and they 
cannot take the fund, except cum onere. But beyond this 
there is no personal obligation upon the owners. It has been 
correctly remarked by lord Stowell,(a) that the form of bot- 
tomry bonds is different in different countries, and so is their 
authority. In some countries they bind the owners; in others 
not; and where they do not, even though the terms of the 
bond should affect to bind the owners, that part would be in- 
significant ; but it would not at all touch upon the efficiency 
of those parts, which have an acknowledged operation. In 
England and America the established doctrine is, that the 
owners are not personally bound, except to the extent of the 
fund pledged which has come into their hands.(b) To this 
extent, indeed, they may correctly be said to be personally 
bound; for they cannot subtract the fund, and refuse to apply 
it to discharge the debt. But in that case the proceeding 
against them is rather in the character of possessors of the 
thing pledged, than strictly as owners. In the present case, 
the value of the ship, the only fund out of which payment can 
be made, falls far short of a full payment of the amount due 
upon the bottomry bond. But this is the misfortune of the 
lender, and not the fault of the owners. They are not to be 
made personally responsible for the act of the master, because 
the fund has turned out to be inadequate; since, by our law, 
he had no authority by a bottomry bond to pledge the ship, 
and also the personal responsibility of the owners. The con- 
sequence is, that the loss, ultra the amount of the fund pledged, 
must be borne by the libellant. 

But as the owners have had the full benefit of the bond 
under the appraisement and delivery during this protracted 


(a) The Nelson, 1 Hag. Adm. Rep. 176. 
(6) The Tartar, 1 Hag. Adm. Rep. 1, 13. The Nelson, 1 Hag. Adm. 
Rep. 169, 176. 
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[The Virgin.] 
controversy, it is but reasonable that they should be responsible 
for interest upon the appraised value, from the time when the 
delivery upon the appraisement took place. 

The view which has been thus taken of the present case, 
renders it wholly unnecessary to consider whether a decree in 
personam could be made by the circuit court upon a libel and 
proceedings instituted in rem. That and the other questions 
respecting the exercise of the admiralty powers of the court, 
may well be left for decision when they shall constitute the 
very points in judgment. 

The decree of the circuit court must be reversed; anda 
decree will be entered conformable to the opinion of this court, 
to be carried into effect by that court. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the dis- 
trict of Maryland, and was argued by counsel ; on consideration 
whereof, it is declared by this court, that the bottomry bond 
in the case stated is, and ought to be held valid for the sum of 
two thousand and nine hundred dollars, being the amount 
ascertained by the second and last report of the commissioners 
to be due to the libellant for expenditures and advances abso- 
lutely necessary, and made in the course of the usual employ- 
ment of the said ship Virgin, and also for the additional sum 
of ten per cent, the maritime interest agreed on, and payable 
by the terms of the said bottomry bond, amounting, in the 
whole, to the sum of three thousand one hundred and ninety 
dollars, and that the said libellant is entitled to the said last 
mentioned sum, with interest thereon, at the rate of six per 
cent, from the commencement of the present suit to the time 
when the decree of this court shall be carried into effect by 
the circuit court. And it is hereby ordered, adjudged and 
decreed by this court accordingly. And it is hereby further 
ordered, adjudged and decreed, that the decrees of the district 
and circuit courts, so far as they differ from this present decree 
be, and hereby are, reversed accordingly. And this court, 
further proceeding to render such decree as the circuit court 
ought to have rendered in the premises, it is further ordered, 
adjudged and decreed, that the said claimant, Graf, do forth- 
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[The Virgin.] 
with pay into the said circuit court the sum of eighteen hun- 
dred dollars, being the amount of the appraised value of the 
said ship Virgin, delivered to him on stipulation as in the pro- 
ceedings mentioned, together with interest thereon, at the 
rate of six per cent, from the 24th day of March 1824, when 
the same was delivered to him on stipulation as aforesaid, unto 
the day when the same sum shall be so paid into the circuit 
court, together with the costs of the district and circuit courts; 
and unless he shall do so within ten days after the said circuit 
court shall require the same to be done, that execution do 
issue in due form of law upon the stipulation aforesaid, against 
all the parties thereto. And upon the payment of such sums, 
then that the claimants, as owners of the said ship Virgin, 
be, and hereby are for ever exonerated from all other and 
further payment in the premises. And it is further ordered, 
adjudged and decreed, that this cause be remanded to the said 
circuit court, with directions to carry this decree forthwith 
into effect. 
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Samuet Hazarp’s ADMINISTRATOR, PLAINTIFF IN ERROR V. 
Tue New ENGLAND MarInE INSURANCE ComPANY. 


Insurance was effected in Boston, Massachusetts, on the ship Dawn, from’ 
New York to the Pacific ocean, on a whaling voyage, and until her return. 
The letter ordering insurance was written in New York, by the owner of 
the ship, who resided there ; and the ship was represented to be a “‘ cop- 
pered ship.”” The ship, on the outward passage struck upon a rock at the 
Cape de Verd Islands, and knocked off a part of her false keel, but proceeded 
on her voyage and continued cruising, and encountered some heavy weather, 
until she was finally compelled to return to the Sandwich Islands; where 
she arrived in a leaky condition, and upon examination by competent sur- 
veyors she was found to be so entirely perforated by worms in her keel, stem 
and stern post, and some of her planks, as to be wholly innavigable: and 
being incapable of repair at that place, she was condemned and sold. The 
vessel, on her outward voyage, had put into St Salvador, and both at the 
Cape de Verds, and at St Salvador, her bottom was examined by swim- 
mers. It was in evidence, that the terms “a coppered ship,” had a different 
meaning, and were differently understood in Boston and in New York. 
Held, that the assured, in making the representation in the letter, was 
bound by the usage and meaning of the terms contained therein, in New 
York, where the letter was written and his ship was moored, and not by 
those of Boston, where the insurance was effected. 

Insurance. A representation to obtain an insurance, whether it be made in 
writing or by parol, is collateral to the policy ; and as it must always influ- 
ence the judgment of underwriters, in regard to the risk, it must be sub- 
stantially correct. It differs from an express warranty ; as that always makes 
a part of the policy, and must be strictly and literally performed. 

The underwriters are presumed to know the usages of foreign ports to which 
insured vessels are destined; also the usages of trade, and the political con- 
dition of foreign nations. Men who engage in this business are seldom 
ignorant of the risks they incur; and it is their interest to make themselves 
acquainted with the usages of the different ports of their own country, and 
also those of foreign countries. This knowledgetis essentially connected 
with their ordinary business; and by acting on the presumption that they 
possess it, no violence or injustice is done to their interests. 

It is upon the representation that the underwriters are enabled to calculate 
the risk, and fix the amount of the premium; and if any fact material‘to the 
risk be misrepresented, either through fraud, mistake or negligence, the 
policy is avoided. It is therefore immaterial in what way the loss may 
arise, where there has been such a misrepresentation as to avoid the policy. 

The judge of the circuit court, on the trial of the case, charged the jury, that 
“if they should find that in the Pacific ocean worms ordinarily assail and 
enter the bottoms of vessels, then the loss of a vessel destroyed by worms 
would not be a loss within the policy.” By the court: In the form in 
which this instruction was given, there was no error. 
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The circuit court instructed the jury, “ that if there was no misrepresentation 
in regard to the ship, and she substantially corresponded with the repre- 
sentation, still if the injury which occurred to the vessel at the Cape de 
Verds were reparable, and could have been repaired there, or at St Sal- 
vador, or at any other port at which the vessel stopped in the course of the 
voyage, the master was bound to have caused such repairs to be made, if 
they were material to prevent any loss. And if he omitted to make such 
repairs, because he did not deem them necessary ; and if by such neglect 
alone the subsequent loss of the ship by worms was occasioned, the under- 
writers are not liable for any such loss.’’ By the court: If the loss by 
worms is not within the policy, as has been decided, the court did not err 
in giving this instruction. The negligence or vigilance of the master 
would be of no importance under the circumstances, in regard to the lia- 
bility of the underwriters. 


IN error.to the circuit court of the United States for the Massa- 
chusetts district. 

In the circuit court, an action of assumpsit was instituted 
by the plaintiff in error, as the administrator of Thomas Haz- 
ard, deceased, on a policy of insurance, dated 26th December 
1827, whereby the defendants caused to be assured Josiah Brad- 
lee & Co., for Thomas Hazard, Jun., of New York, fifteen 
thousand dollars on the ship Dawn, and outfits at and from 
New York to the Pacific ocean and elsewhere, on a whaling 
voyage, during her stay and fishing, and until her return to 
New York, or port of discharge in the United States, with lib- 
erty, &c. 

The declaration contained various counts, stating a total 
loss of the vessel, and a partial loss of the cargo, and also a 
partial damage to the vessel by perils of the seas. 

It appeared in evidence, that the vessel sailed on the 29th of 
December 1827; and on her outward passage struck upon a 
rock at the Cape de Verd Islands, and knocked off a portion of 
her false keel, but proceeded on her -voyage, and continued 
cruising, and encountered some heavy weather, until she was 
finally compelled to return to the Sandwich Islands, where she 
arrived in December 1829, ina very leaky condition ; and upon 
an examination by competent surveyors, she was found to be 
so entirely perforated by worms in her keel, stem and stern 
post, and some of her planks, as to be wholly innavigable ; and 
being incapable of repair at that place, she was condemned and 
sold. 


It also appeared in evidence, that after the vessel sustained 
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the injury at the Cape de Verds, she put into St Salvador ; and 
that both at the Cape de Verds, and at St Salvador, the bottom 
of the ship was examined by swimmers. 

The defence to the action was rested on the following 
grounds. 

1. That there was a misrepresentation of a fact material to 

the risk, in the application made for the insurance, which was 
by letter, and in which the vessel was represented to be a cop- 
pered ship. It being alleged by the defendants, that by the 
terms “coppered ship,” applied to a vessel destined upon a 
whaling voyage in the Pacific ocean, it would be understood, 
according to the usages of insurance in Boston, that the sides 
and bottom of her keel were covered with copper; and they 
adduced evidence to prove this position, and also that the keel 
of this vessel was not so covered. 
* And upon this point the plaintiff produced evidence to prove 
that the keel was so covered, or if not, that it was nevertheless 
covered with leather, and which was alleged to afford an 
equally permanent and effectual protection against worms. 

The letter referred to was as follows : 

New York, Twelfth month 22, 1827. 

JostaH Brapitee & Co., Boston. 

Respected Friends:—My ship, the Dawn, of New York, 
Henry Gardiner master, is now nearly ready for sea, and will 
probably sail in the course of next week on a whaling voy- 
age to the Pacific ocean and elsewhere. I wish you to have 
twenty-five thousand dollars insured for my account, on the 
ship and outfit, the ship valued at fifteen thousand dollars, and 
the outfit valued at ten thousand dollars, each subject to its 
own average—the outfit to be transferred to my share of the oil, 
which will be about two-thirds of the oil, as fast as it shall be ob- 
tained ; the oil valuedat sixty cents a gallon. If any partof the 
oil should be sent home by any other vessel or vessels, that part 
of the oil not to be deducted from the sum insured on the out- 
fit. Our ships sometimes take oil on their outward passage, 
and wish to send it home ; therefore you will please to have it 
stipulated in the policy for liberty to do it, and also for liberty 
to stop from time to time to procure refreshments, as is usual 
and customary on such voyages. This is the same ship that 
you had insured for me in Boston some years since. I will only 
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observe, that I believe her to be one of the strongest and best 
ships in the whole fishery: she has been newly coppered to 
light water mark, above which she is sheathed with leather to 
the wales, and fitted in every respect in the best manner, and 
commanded by an experienced, capable and prudent master, 
which entitles her to be insured at as low a premium as any 
You got her insured for me the last 
time, on a similar voyage, against all risks, for six per cent, 
although I understand that premiums have risen a little in 
Boston. I can but hope that you will be able to get this assur- 
ance effected at six anda half or seven per cent—indeed I should 
not be willing to give more than eight per cent. 
hear from you soon on the subject of this insurance, I remain, 


ship in that business. 


with great respect, your assured friend, 


Tuomas Hazarp, Jun. 
The plaintiff also gave in evidence a letter from his intestate, 


of which the following is a copy. 


- New York, Eighth month 20, 1824. 


Jos1an Brap.ee & Co. 


Esteemed Friend :—My ship, the Dawn, of New York, 
John H. Butler master, sailed yesterday morning on a whal- 
ing voyage to the Pacific ocean and elsewhere. 
to have twenty-five thousand dollars insured, provided you 
can get it effected at seven per cent or under. 
about three hundred and twenty-seven tons, built in this city, 
of excellent materials ; is between seven and eight years old, 
copper fastened, newly sheathed with wood, which was put on 
with composition nails, and then sheathed over the wooden 
sheathing with sole leather, which was also put on with com- 
Ship valued at fifteen thousand dollars, and 
the outfit at ten thousand dollars, each subject to its own aver- 
age; the latter to be transferred to the oil as fast as it may be 
obtained (say my proportion, which will be about two-thirds of 
all that may be obtained), the same to be valued at forty cents 
per gallon; if part should be sent home by any other vessel or 
vessels, that part not to be deducted from the amount insured 
Sometimes our ships take oil between here and 
the Cape de Verd Islands, and wish to send it home ; therefore 
I wish you to stipulate in the policy for liberty to do it. Hop- 


position nails. 


on the outfit. 





Hoping to 


I wish you 


This ship is 
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ing to hear from you soon on the subject of this letter, I remain, 
your assured and very respectful friend, 
Tuomas Hazarp, JuN. 

P. S. It must be stipulated in the policy that the ship have 
liberty to stop for refreshments, as is usual and customary on 
such voyages. 

The evidence was submitted to the jury under the following 
charge, by the presiding judge of the-circuit court. 

That, as to the objection taken to the plaintiff’s right of re- 
covery, upon the ground, that there was no sufficient abandon- 
ment made out, whatever might be his opinion of the validity 
of the objection, he should, for the purposes of the trial, rule, 
and he accordingly did rule, that under all the circumstances of 
the case, the abandonment was sufficient in point of law. 2. 
That the representation and facts stated in that letter (the 
letter of the plaintiff’s intestate to his agents, left with the de- 
fendants at the time application was made for insurance), so 
far as they were material to the risk, must be substantially 
true: that if the ship was not coppered, as stated in that letter ; 
and the ship did not, in that respect, correspond with the repre- 
sentation, and the difference between the facts and the repre- 
sentation was material to the risk, then the plaintiff was not 
entitled to recover upon the policy : and he left the facts as to 
representation and the materiality, to the jury. That, in 
ascertaining whether the vessel was coppered, it was for the 
jury to determine what constitutes a “ coppered ship ;” and if 
the jury should find from the testimony, that in order to con- 
stitute what is called a coppered ship, the bottom of the keel, 
and the sides of the keel, as well as the sides of the vessel, 
must be coppered ; and they should further find that this 
vessel was not so coppered, and the deficiency was material to 
the risk: then there was not a compliance with the terms of the 
letter left with the underwriters, and the underwriters were 
not liable upon the policy. Or, if they should find that a ship 
coppered on her sides, and also on the sides of the keel, and 
not on the bottom of the keel or false keel, would meet the rep- 
resentation of a coppered ship on other voyages, but that in 
whaling voyages in the Pacific ocean, the usual and customary 
mode is to copper the bottom of the keel or false keel; and it is 
understood by underwriters, when application is made for insur- 
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ance on such voyages, that vessels are so coppered, unless the 
contrary is stated; then, inasmuch as the letter applying for 
insurance is an application for insurance of a vessel on a whal- 
ing voyage in the Pacific ocean, the underwriters had a 
right to consider the representation in the letter as describing 
the vessel as coppered, in the manner in which vessels are usu- 
ally coppered for such voyages: and if the ship was not so 
coppered, and that deficiency was material to the risk, the 
terms of the letter were not complied with, and the defendants 
were not bound by the policy. 

Ist. The court further charged, that in ascertaining what 
is to be understood as a coppered ship in applications for insur- 
ance on a voyage of this nature, the terms of the application 
are to be understood according to the ordinary sense and usage 
of those terms in the place where the insurance is asked for 
and made ; unless the underwriter knows that a different sense 
and usage prevail in the place in which the ship is then lying, 
and in which the owner resides, and from which he writes 
asking for the insurance ; or unless the underwriter has some 
other knowledge that the owner uses the words in a different 
sense and usage from that which prevail in the place where 
the insurance is asked for and made. 

2d. The court further charged the jury, that although the 
terms of the letter applying for insurance were not to be con- 
sidered a technical warranty, yet, if the coppering of the ship 
as stated in the letter on which the insurance was made, was 
substantially untrue and incorrect in a point material to the 
risk ; such a misrepresentation would discharge the underwri- 
ters, although the ship was partially coppered, and although 
the loss did not arise from any deficiency in the coppering. 

$d. The court further charged the jury, that if there was no 
misrepresentation in regard to the ship, and she substantially 
corresponded with the representation ; still, if the injury which 
occurred at the Cape de Verds was reparable, and could have 
been repaired there or at St Salvador, or at any other port at 
which the vessel stopped in the course of the voyage, the mas- 
ter was bound to have caused such repairs to be made, if they 
were material to prevent any loss. And if he omitted to make 
such repairs, because he did not deem them necessary; and if, 
by such neglect alone, the subsequent loss of the ship by worms 
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was occasioned, the underwriters are not liable for any such 
loss so occasioned. 

4th. The court further charged, that if the jury should 
find, that in the Pacific ocean, worms ordinarily assail and 
enter the bottoms of vessels, then the loss of a vessel destroyed 
by worms would not be a loss within the policy. ° 

5th. The court further charged, that as the decisions of the 
courts in Massachusetts had established that damage arising 
from injury by worms was not a loss within the policy ; the under- 
writers in Boston must be deemed as contracting in reference 
to those decisions, and not liable for losses from that cause. 

The court further charged the jury, that if in consequence of 
the injury sustained at Port au Praya, in the Cape de Verds, 
the false keel was torn off, whereby the vessel became exposed 
to the action of the worms, and that they thereby obtained en- 
trance and destroyed the vessel, that the loss would not come 
within the policy; it being a consequential injury, against 
which underwriters are not considered as taking the risk. 

The counsel for the plaintiff called upon the court to charge 
upon the two following points: That if the jury believed that 
the underwriters would not have charged a higher rate or pre- 
mium if the vessel had been correctly represented than they did 
charge, and that the insured had not intentionally misrepre- 
sented the facts; then the representation contained in the letter 
is not material, and does not defeat the policy. Second, if they 
believed that the object of coppering the bottom of the keel is 
to protect it against worms, and if they also believed the leather 
an equal protection, and was put on; in that case the letter 
would not be considered a material misrepresentation. 

1. The court refused to direct the, jury in the terms stated : 
but upon this point did direct the jury, that if the fact was not 
material to the risk, and would not have varied the conduct of 
the underwriters, either as to the premium of insurance, or as 
to the underwriting at all, if the fact had been correctly repre- 
sented, and the insured had not intentionally misrepresented 
the facts; then the misrepresentation will not prevent the in- 
sured from a recovery in this case, or defeat the policy. 

2. The court refused to give the directions in the terms 
stated ; but upon this point directed the jury, that if the object 
of coppering the bottom of the keel was to protect it against 
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worms, and if they believed that leather is an equal protection, 
still if the fact was, that the letter of instructions did contain a 
representation which was, and must have been understood, as 
representing that the keel was coppered ; and if that fact was 
material to the risk, and might have induced the underwriters 
to ask a higher premium, or not to have underwritten at all ; 
then the misrepresentation of its being copper, when it was 
leather, would avoid the policy. But if it was not a fact ma- 
terial to the risk, and would not have changed the conduct of 
the underwriters, either as to underwriting at all, or in asking 
a higher premium ; then the misrepresentation would not avoid 
the policy. 

The counsel for the plaintiff excepted to the charge of the 
court, on the points above stated ; and the jury having rendered 
a verdict in favour of the defendants, the court entered judg- 
ment thereon ; and the plaintiff prosecuted this writ of error. 


The case was argued by Mr Selden, for the plaintiff in error ; 
and by Mr Loring, with whom was Mr Webster, for the de- 
fendants. 


Mr Selden, for the plaintiff in error, contended, that the 
charge of the court was erroneous on all the points operating 
against the claim on the underwriters, 

Upon the evidence in the case he argued, that it was by no 
means clear that “a coppered vessel,” in the interpretation 
given to the terms by the underwriters in Boston, required that 
the coppering should extend over the false keel. The testi- 
mony upon this point, in reference to vessels engaged in the 
trade of the Pacific ocean, and sailing from Boston, was con- 
tradictory; while it was fully shown by the evidence of wit- 
nesses examined in New York, that “a coppered ship” was not 
required to be coppered in any other manner than that in which 
the Dawn was coppered. 

The charge of the court is erroneous where it adopts the. 
rule to be, that the interpretation of the letter requesting insur- 
ance is to be such as the terms used in it are understood at the 
place where insurance is made. The letter for insurance was 
in this case written in New York, and it is to be understood 
as it would be in New York. The court excluded the inquiry 
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as to the meaning of “a coppered ship” in the port of New 
York. 

Underwriters are presumed to know the usages and customs 
of all the places from or to which they make insurances. In 
this case the representation, according to the custom and usage 
in the port of New York, was faithfully correct. 

Nor could any charge of concealment be made, as the letter 
of the owner of the Dawn was put into the possession of the 
underwriters ; and that letter describes the ship to be what in 
point of fact she was. ‘There is not a pretence of intentional 
misrepresentation. Upon these principles were cited, Hughes 
on Insurance 366, 351; 5 Barn. and Ald. 238; 4 Wendall 76; 
1 Peters’s C. C. R. 160; 1 Wash. C. C. R. 219; 1 Binn. 341. 

2. It is not contended that if it had been known to the 
assured that the interpretation of the words describing the ship 
as a coppered ship, was different in Boston from that which 
prevailed in New York, the difference should not have been 
admitted ; and the description of the vessel should have stated 
with more precision the manner in which she was ceppered. 
But no such information was in the possession of the assured ; 
and he, as well as his agents, acted in perfect good faith. 
Upon the charge of misrepresentation in the description, the 
counsel contended, that it should have been shown on the part 
of the underwriters, as there was no allegation of mala fides, 
that the facts said to have been misrepresented, materially con- 
tributed to effect the loss. 

The proposition laid down in the charge of the court is too 
broad. The rules of law relative to contracts of insurance, 
do not differ so widely from the rules relative to ordinary 
contracts. .Those rules in reference to other contracts are, that 
all that passed before the contracts shall not be considered. 
Unless when fraud is charged, a party cannot go back to the 
state of things before the contract was made. Recently, the 
disposition of courts has been to assimilate the principles of 
law operating on.contracts of insurance to the law of other 
contracts. 

The rule claimed for the plaintiff in error applies in all the 
class of cases where the party has acted under a want of know- 
ledge, and without any fraud. This is now the established 
principle. The court will always say, that in all cases the 
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injury must have been the consequence of the very fact repre- 
sented. But by the rule laid down in the charge of the court 
in this case, from its generality and breadth, the underwriter 
would be discharged in case of any deficiency of outfit, although 
afterwards supplied. Cited, 1 Moody and Neale’s Rep. 367; 
22 Common Law Rep. 357; Hughes on Insurance 348; Doug- 
las’s Rep. 238 ; 8 Wendall’s Rep. 163. 

3. The master of the ship should have made the repairs 
required in consequence of the accident to the ship; and if he 
did not make them, the underwriters are not discharged in 
consequence of his neglect to have the repairs made. 

It is contended that after the injury happened, the master 
became the agent of the underwriters, as well as of the assured, 
for the purpose of making the necessary repairs. This was 
most certainly the case in the present controversy, as the judg- 
ment of the master was exercised upon the subject of the 
repairs, and as they might have been considerable. The 
master thought the interests of the assurers were promoted by 
the course he pursued; but the charge of the court denies 
the right of the master to exercise his discretion, and denies to 
the plaintiff the benefit of this principle of the law of insurance. 
From the period of the accident this agency existed ; and the 
assured is not to be subjected to the consequences of its not 
having been properly used. This rule does not extend to the 
cases in which the technical rules relative to abandonments 
prevail. The authorities show that the contract of the owner 
is fulfilled when he provides a competent master ; and sustain 
the principle that, under such circumstances as those of the 
case before the court, the master is the agent of all the parties 
to the contract of insurance. Cited, 2 Barn. and Ald. 82; 
Phillips on Ins. 249; 7 Barn. and Creswell 794; 5 Barn. and 
Ald. 171. 

4. As to the point whether a loss caused by the destruction 
of the vessel by worms is within the policy, it was argued, that 
but one case, other than that decided in Massachusetts, sus- 
tained the principle claimed for the underwriters in this case; 
that was the case in 1 Espin. Rep. 444. The vessel was 
engaged in the slave trade, and the destruction was produced 
by her lying in the rivers in Africa. Her death wound was 
received during that time. But in this case the injury from 
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worms took place while the ship was on the high seas, in the 
regular prosecution of the voyage insured. The loss was the 
consequence of her navigating the Pacific ocean. The de- 
struction was not from the age of the vessel, but by a cause 
which operates on new as well as old ships. 

The authorities upon the law of insurance do not sustain 
the position laid down by the circuit court in the charge to the 
jury. The case of Martin v. The Salem Insurance Company, 
2 Mass. Rep. 424, is imperfect; and does not establish the 
general principle. It rests upon the case in Espinasse, cited ; 
and the injury occurred while the vessel was at the wharf, 
detained by the embargo. The loss by worms has been likened 
to one sustained by rats, but the cases are dissimilar. In 
reference to the liability 6f underwriters for such losses, the 
cases are contradictory. Cited, 1 Binn. 592; 4 Camp. 203. 

Abbott on Shipping does not class this among the losses for 
which the assurers are not liable. Abbott 257. In 2 Caines 
85, Judge Livingston disapproves of the decision in Rohl v. 
Parr, 1 Esp. 444. 


Mr Loring, for the defendant. 

The first question presented for the consideration of the court, 
is one involving the principles of verbal construction. The de- 
fendants maintain, that the ruling of the court was correct ; 
that the terms “ coppered ship,” are to be understood according 
to the usage and sense prevailing in the place where the insur- 
ance was asked for, and the contract was made, and to be 
performed. 

The fundamental principle of verbal construction is, that 
words are to be understood in that sense in which the party 
using them supposes that the party to whom they are addressed 
receives them. 

The position laid down by the court, seems a necessary co- 
rollary of this general proposition ; for the party using terms 
to another, in a place in which he knows that a distinct mean- 
ing obtains, must presume that to him such will be their only 
import. If he knows that they admit two or more senses, he 
either knows that the party to whom they are addressed will 
construe them in one rather than in the other, or is bound to 
explain the meaning; and if he is ignorant of any meaning dif- 











568 SUPREME COURT. 


[Hazard’s Administrator v. New England Mar. Ins. Company.} 


fering from that in which he understands them, he should abide 
the consequences, if the other party, honestly and without fault 
is misled ; for the writer is the author of the mistake, however 
inadvertently. And in this particular, the case might be lik- 
ened to that of an inadvertent trespass, in which the party 
occasioning the damage is bound to make indemnity, however 
unintentional may have been the act. 

In the case at bar, if the plaintiff’s testator honestly used the 
words in one sense, and the defendants as honestly understood 
them in another, there was a mutual mistake, and therefore no 
contract betwecn them: and the case is analogous, if not simi- 
lar to that of an inadvertent and innocent misrepresentation, or 
concealment of a fact material to the risk ; in which, according 
to the established principles regulating the contract of insur- 
ance, the policy is held void. Numerous cases have been de- 
cided, illustrative of the application of this principle. Thus, if 
a bill of exchange for a given number of pounds be drawn in 
London or Dublin or Bermuda, and the currency be not speci- 
fied, it will be payable in Irish or Bermudian currency, and not 
in pounds sterling. So in cases of contracts made between 
parties resident in different countries, in which a difference of 
weight or measure prevails, they must be construed according 
to the import of the terms in that country where the contract 
is to be performed; although the party residing in the other 
may have been ignorant of such difference. Potter v. Brown, 
5 East 130; Bridge v. Wain, 1 Stark. Rep. 504; Kearney v. 
King, 2 Barn. and Ald.; Benson v. Schneider, 7 Taunt. 272 ; 
Burrows v. Jenins, 2 Strange 733. 

In reply to the position taken by the plaintiff’s counsel, that 
the rule laid down by the court is not applicable, because the 
terms in question were not used in the policy, but in a col- 
lateral paper ; it is submitted, that the paper referred to, being 
the written representation upon which the insurance was ap- 
plied for, was the basis of the whole contract, and can with no 
more propriety be termed collateral, than would be the founda- 
tion of a building in reference to the superstructure. 

It is said, that because the letter was written in New York, 
it is to be understood as the terms are there used. But if it 
was written, it was not to be read, nor understood, nor acted 
upon there, but in Boston. If the plaintiff’s testator, instead 
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of writing, had applied personally, and used the language in 
the city of Boston, it is believed that-the rule laid down by the 
court would be esteemed correct; and it is not perceived that 
there is any substantial difference between the*two cases. 

It is asked by the. plaintiff’s counsel, what would have 
been the consequence if the question before the court had come 
up in the form of one of seaworthiness instead of one of con- 
struction, and it had been proved that this vessel was seawor- 
thy for the voyage, according to the understanding of merchants 
in New York, though not so considered in Boston? The an- 
swer is obvious. « Admitting, that in such case the insurers 
would be liable, because by underwriting a New York ship 
they must be presumed to have known, or been willing to take 
the risk of such preparation as is usual in that port ; still, such 
a view does not cover the case at bar. For here the question 
is one of representation concerning a particular fact affecting 
the seaworthiness of the vessel, which the insured was not 
bound to make, but which, if made, must be strictly true. 
And if it prove otherwise, and be of a fact affecting the risk, 
the policy is void, although the vessel might have been sea- 
worthy. 

If there is a material difference between a leathered and a 
coppered keel, and the insured represented it to be coppered, 
when in fact it was covered with leather; it is not the less a 
misrepresentation, though both be seaworthy. So that the 
question resis wholly-upon the inquiry as to what is the proper 
construction of the particular terms used, without reference to 
the question of seaworthiness. 

Again, it was urged, that insurers are bound to know the 
usages of trade, and of course to know the meaning of the 
terms used in trade. It is conceded that they are bound to 
know the usages of trade affecting the risks which they assume ; 
and it may also be admitted, that they are bound to know the 
ordinary meaning of the terms used in their contracts ; but 
they are only bound to know them as used in those places 
where the contract is made, and to be performed. If, in this 
case, at the time when the letter was written, there had been 
a difference in the currency between New York and Massachu- 
setts, so that a dollar in the former was worth ninety cents 
only, while in the latter worth an hundred, the plaintiff’s tes- 
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tator would not have been content to have the terms used in 
the proposal, construed according to their meaning in New 
York. 

The second ebjection taken by the plaintiff, is to the rule 
laid down by the court, that the misrepresentation of a fact 
material to the risk, defeats the policy, although the subject of 
such misrepresentation may not have contributed to the loss. 
This rule of law has been so long established, and has been so 
universally recognized, that it is more properly to be considered 
as an axiom or postulate in the law of insurance, than a sub- 
ject for argument. ‘ 

The comments of the plaintiff’s counsel upon the evidence 
to this point, are believed to be irrelevant ; for the fact of the 
misrepresentation of a circumstance material to the risk being 
established, we are stopped in limine, we cannot go farther to 
argue what effect the want of copper upon the keel might or 
might not have had upon the interest, or rights, or obligations 
of the parties; for there are no rights, nor obligations, nor par- 
ties; there was no contract. That this rule has been univer- 
sally recognized, appears by all the elementary writers. 1 
Marsh. on Ins. 453—456 ; Hughes 345; Phillips 80—111; 3 
Kent’s Comm. 230 ; Lynch v. Hamilton, 3 Term Rep. ; Lynch 
v. Dunsfort, 14 East 394. 

But the plaintiff relies upon the case of Kinn v. Tobin, 1 
Moo. and Mal. 367, as establishing a different rule; yet upon 
examination, and a strict application of the language of the 
court to the facts then under consideration, it will not be found 
to authorize any such inference. The point upon which it 
appears to have been decided was, that the alleged misrepre- 
sentation was in fact a different executory agreement, which 
could not be proved to vary the written contract; but if fraudu- 
lently made, for the purpose of inducing the insurer to sub- 
scribe the policy, might be proved to vacate it. 

The next point arises upon the refusal of the court to charge 
the jury, that if they believe that the object of coppering the 
bottom is to protect it against worms, and if the leather were 
an equal protection, the letter applying for insurance would 
not be considered a material misrepresentation. The refusal 
of the court seems however obviously correct; because the 
direction prayed for, if given, would have prevented the jury 
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from inquiring into the other effects of covering a vessel’s bot- 
tom with leather instead of copper, beside that of protection 
against worms; and which other effects might be material to 
the risk and vary the premium, although vessels might not be 
coppered on account of them only; as for instance, the well 
known tendency of leather to become foul and covered with 
shell fish and grass, &c., by means of which her sailing is 
materially affected, and her chance of escaping from capture 
and other perils diminished, and her voyage prolonged, thus 
increasing the duration of the risks insured against. And 
although these reasons might not apply in their full extent to 
the case at bar, the principle is nevertheless the same; and it 
may also be added, that there would be a material difference 
in*a keel newly coppered, as this was represented to have been, 
and one covered with leather three years old, as this was 
proved to have been; and that insurers are not bound to run 
the hazard of experiments made contrary to their contract, and 
without their knowledge. | 

The next exception taken by the plaintiff was to the instruc- 
tion, that if the jury should find that in the Pacific ocean 
worms ordinarily assail the bottoms of vessels, a loss from such 
a cause would not be within the policy; and that as the deci- 
sion of the courts in Massachusetts had established this doc- 
trine, the underwriters of this policy must be deemed as con- 
tracting in reference to them, and so not liable for such a loss, 

The first part of this proposition seems manifestly correct. 
If worms infest the Pacific ocean, so that a vessel upon entering 
it, and not properly protected, is necessarily exposed to destruc- 
tion, the danger is not an extraordinary peril, against which 
alone insurance is made; but a certain one, against which the 
insured is bound to provide. 

A contrary doctrine would involve the absurdity of convert- 
ing the cdntract of insurance into one of indemnity against 
certain loss. 

This point has been long established and acquiesced in by 
insurers and elementary writers, without question of its sound- 
ness. 1 Esp. Cas. 144; 2 Marsh. 492 ; Benecke 456 ; Hughes 
218; 3 Kent’s Comm. 248. 

The suggestion in Phillips 251, is unsupported by authority ; 
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and however just such a rule might have been in former times, 
it cannot be so considered, now that repairs of vessels can be 
made in all parts of the world. And the application of the 
lex loci is indisputable. 

A further exception is to the charge, that if the injury to the 
copper might have been repaired, and the subsequent loss by 
worms happened by reason of the master’s neglect to make 
such repairs, the insurers are not liable. 

The general proposition, that the assured is bound to keep 
his vessel in a suitable condition to. perform her voyage, it is 
believed, has never before been questioned. This obligation 
upon him as owner, in all cases of charter parties and contracts 
of affreightment, is perfect; and, it should seem, ought to be so 
with regard to insurers. 1 Abbot on Shipping 218, note -(ed. 
1829) ; Putnam v. Wood, 3 Mass. 481. 

It is true, that the original doctrine of implied warranty of 
seaworthiness has been somewhat mitigated by late decisions ; 
it having been recently held that an excess or deficiency in the 
condition of the vessel, removed before a loss, restores the con- 
tract. 1M. and R. 673; 7 B. and C. 794. But no change 
has been made affecting the implied contract which the in- 
sured is under to do his duty, by keeping his vessel in suitable 
repair. 

The plaintiff rests this part of his case upon these two posi- 
tions. 1. That the implied warranty of seaworthiness applies 
only to the commencement of the voyage, and is not continu- 
ous. 2. That the master, after a disaster, becomes the agent 
of the insurers as well as of the insured ; and therefore the in- 
surers are liable for the consequences of his neglect or mistake 
in omitting to repair the damage done by such disaster. 

The first position is at least of doubtful authority, and how- 
ever maintainable upon the strength of English decisions, the 
American cases seem to establish a contrary doctrine. It rests 
upon the authority of the cases above cited. 1M. and R. 
673; 7 B. and C. 794. 

It seems opposed to those general principles heretofore sup- 
posed the basis of this contract. Good faith to the assurer, 
assuming great hazard for small compensation, having no pos- 
session or right of possession of the vessel, nor any knowledge 
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of her condition, nor any power to keep her seaworthy, and 
relying therefore entirely upon the skill, care and fidelity of the 
owner and his agents ; requires that they be held strictly to the 
obligation of such skill, care and fidelity, as a condition prece- 
dent to any rights under this contract. And public policy, 
interested in the preservation of vast amounts of property and 
of human life, wholly dependent upon the fidelity with which 
this part of the duty is performed by the insured, equally de- 
mands his being holden to this strict obligation, in order to 
Visit upon him, in case of a breach of it, the whole loss, as a 
just retribution for his carelessness or neglect. 

The American cases referred to are, Tidmarsh v. The Wash- 
ington Fire and Mar. Ins. Company, 4 Mason 439 ; Peters et 
al. v. The Phenix Ins. Company, 3 Serg. and Rawle 25. 

But if this position were sound, it would not avail the plain- 
tiff; for it would not prove that the insurers are liable for a loss 
happening even by a peril insured against, if the direct conse- 
quence of unseaworthiness. And still less would it prove, that 
they are liable for a loss by a peril not insured against, arising 
from that unseaworthiness, which is the case at bar. 

The cases relied on by the plaintiff, tend to establish merely 
this doctrine, that the implied warranty of seaworthiness relates 
only to the commencement of the voyage, so that if complied 
with, the contract still subsists, though there be subsequent 
unseaworthiness, which might have been repaired. They do 
not sustain the doctrine, that if a loss happened from such un- 
seaworthiness, the insurers will be liable for that loss, however 
they might be for one arising from any other cause. 

These two propositions are entirely distinct. An implied 
warrafty is in the nature of a condition precedent to the incep- 
tion of the contract, without the performance of which it never 
takes effect. The duty of keeping the vessel in a seaworthy 
state is a continuing obligation, consequent upon the contract ; 
the breach of which will not destroy it, though it will visit upon 
the insured the consequences of such breach. 

The doctrine, that insurers may be holden answerable for 
losses occasioned by unseaworthiness, which might have been 
repaired, is at variance with principles of public policy, the re- 
ceived opinions of insurers, and the reasonable construction of 
the language of their contract. It would open a wide door to 
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frauds, by tempting the insured to convert small into great, and 
partial into constructive losses. 

If, for instance, a partial damage should not amount to the 
stipulated average of five per cent on the value of the vessel, 
which is necessary to create liability on the part of the insurer; 
how easily might it be made one, if left unrepaired until suffi- 
ciently increased or connected with others. And if a partial 
loss, one-third of the expense of repairing, which must fall 
upon the insured, should be worse for him than a constructive 
total loss, as very frequently happens, what would be more 
easy than to suffer it to become one? And how readily the 
insured and their agents yield to temptations of these descrip- 
tions, judicial records furnish plenary evidence. 

If a party may insure against loss by a breach of his own 
contract, occasioned by the neglect or default of his agent ap- 
pointed to fulfil it; what limit is there to the temptation to 
fraud and the exposure of property and life, short of the negli- 
gence and avarice of those who may be entrusted with their 
preservation ? 

That this doctrine is opposed to received opinions, is manifest 
from the consideration that no decided case, no judicial obiter 
dictum, no opinion of an elementary writer, is adduced in sup- 
port of the plaintiff’s position. The doctrine contended for, if 
established, would seem to constitute one, if not the only ex- 
ception to the elementary rule, that no man shall take advan- 
tage of his own wrong. 

Again, this doctrine is opposed to the reasonable construction 
of the language of the contract. The insurers undertake to 
indemnify against losses by perils of the sea. What then is 
such loss in any given case? It is clearly the extent of dam- 
age then sustained, to be estimated by the cost of repairing it 
at the time and place when and where such reparation can, 
by reasonable diligence, be first had. The loss is then ascer- 
tained and determined. The peril and its legitimate conse- 
quences have then ceased. The insured cannot, by his own 
act or neglect, add to such loss, or superinduce further conse- 
quences at the expense of the underwriters. 

If the vessel be further exposed, and lost, by reason of the 
damage which could have been so repaired, such further loss 
is not a legitimate consequence of that peril, because neither — 
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inevitable nor reasonable. And, if a vessel so circumstanced 
be lost, with or without the occurrence of a new peril, which 
would not have proved fatal to her but for the omission to repair 
the damage, the subsequent loss is not one by a peril insured 
against. Thus, if a vessel be strained, and arrive at a port 
where repairs can be made, the expense of such repairs is the 
amount of the loss. The peril and its legitimate consequences 
have terminated.- If she sail without repairs, and founder in 
smooth weather, the foundering is not by a-peril insured against, 
for there was none at the time. So, if she founder ina gale of 
wind, which it could be proved that she would have weathered 
had she been properly repaired, the result would be the same. 
In neither of these cases is the total loss the necessary or fair 
consequence of the peril insured against, but is owing wholly 
to the neglect of the assured or his agents. 

In such a case, however, the partial loss is by a peril insured 
against, and to that extent the underwriters are liable : but the 
subsequent total loss was not so; for it was not immediately 
owing to any peril, nor necessarily consequent upon any. 

The case would be otherwise, if the damage were such as 
could not by reasonable care have been discovered, or by rea- 
sonable diligence been previously repaired ; for then all the 
consequences of the original peril would be properly considered 
as immediate or necessary. 

Thus, in the case at bar, the loss of the false keel- at the 
Cape de Verds, and of the copper (if she was coppered), was a 
partial loss, which might have been immediately or soon after 
repaired ; and for the expense of which reparation the defendants 
were accountable, cost what it might. The subsequent loss 
by worms, therefore, was neither an immediate nor inevitable 
consequence of the peril there encountered. 

If the plaintiff’s doctrine be sound, then, as it took two years 
after the happening of the peril for the worms to complete the 
destruction of the vessel, she is to be considered as having 
been kept, for that time, under the perpetual and incessant 
operation of the consequences of the peril, by the mere will or 
’ neglect of the insured, at the hazard of the underwriters. 

If the master, by his omission to make repairs while in port, 
may render the insurers liable for a subsequent. loss at sea, 
happening by reason of their omission; why would they not 
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be answerable for the loss, should he abandon the ship in port, 
instead of repairing her? The conseqnences would be far less 
serious to the underwriters. 

The case of a loss, happening in consequence of the previous 
neglect or default of the assured to repair his vessel, is plainly - 
distinguishable from the case cited by the plaintiff, in which it 
has been decided that underwriters are answerable for losses 
immediately owing to perils insured against; though the ex- 
posure to such perils be occasioned by the accidental negli- 
gence of the master or crew. From the imperfection of human 
nature, it must be anticipated that the perils insured against 
will thus sometimes occur, and it is not unreasonable therefore 
to consider them as comprehended in the contract ; whereas a 
néglect or voluntary omission to make necessary repairs is not 
accidental, nor to be anticipated, but is like any other omission 
to fulfil a contract, the consequences of which must fall upon 
the guilty party. 

Thus, if the insured were himself on board the vessel, he 
could not prevent her loss by the former cause, i. e. some sud- 
den or accidental carelessness, but he could keep his vessel in 
good repair ; and the master in this respect is his representative. 
Paddock v. Franklin Ins. Co., 11 Pick. 227; 3 Serg. and 
Rawle 25. 

But if the plaintiff’s positién were tenable, and insurers were 
answerable for losses happening by means of perils insured 
against, though occasioned by the previous neglect or default 
of the insured to keep the vessel in a seaworthy condition, such 
a doctrine would not embrace the case at bar: for here the 
vessel was not iost by any such peril, but by worms, which is 
not a peril embraced in this policy. 

It surely will not be pretended that underwriters are liable 
for the negligence or default of the master, as such, where no 
peril insured against was in operation: and neither can they 
be liable for a loss occasioned by a peril not insured against, 
because occasioned by such negligence. 

The second proposition of the plaintiff’s counsel was, that 
the master, after a disaster, is to be considered as the agent of 
the insurers. This is believed to be contrary to all hitherto 
received opinions upon this subject. He is the agent of the 
owners until abandonment, or until legal cause for abandon- 
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ment, and in the latter case, even after such cause, unless the 
owners shall within reasonable time have elected to make such 
abandonment. 

Any other doctrine would throw upon the insurer the whole 
responsibility fairly incumbent upon the insured; would anni- 
hilate his part of the contract, and expose the underwriters, not 
only to the perils of the seas, but to all the consequences of the 
frauds, carelessness, ignorance, unskilfulness and neglect of 
the insured and his servants; against which, by the nature of 
the contract, he stipulates to provide, and which he alone has 
the means of preventing. 

It was argued by the plaintiff’s counsel that the interest of 
the insurers requires that the master be considered their agent 
after a disaster; as otherwise he would be induced to make 
small repairs at great expense, and to their detriment. It is 
suggesté@in reply, that if he knew the actual extent of the 
injury, he must make only such repairs as are reasonably 
required. If he make more, the insurers will not be answer- 
able for the excess; and in case of controversy, a jury must 
pass upon the propriety of his proceedings. If, on the other 
hand, the extent of the injury or its probable consequences be 
doubtful, it is better for the interest of all that they should be 
ascertained, at any expense short of a total loss; than that a fur- 
ther one of property, and it may be of life, should be hazarded. 

No perfect rule, infallible for the protection of both parties, 
can be prescribed; but that which places the responsibility of 
honest discretion and reasonable care upon the insured and his 
agent, must be far less liable to abuse and to produce injury 
and injustice, than that which exonerates them from all respon- 
sibility whatever. 

The last ground of exception is, to the ruling of the court, 
that if by the loss of the false keel the vessel became exposed 
to the action of the worms, which thereby obtained entrance 
and destroyed her, the loss by worms was a consequential in- 
jury, and so not within the policy. The legal maxim, “ causa 
proxima, non remota, spectatur,” is recognized by all writers 
upon this subject, and in many adjudged cases. ‘Green v. 
Emslie, Peake 212; Kemp v. Vigne, 1 T. R. 304; Hahne v. 
Corbet, 2 Bing. 205; Livie v. Jansen, 12 East 648; Law v. 
Goddard, 12 Mass. 112. 
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These cases are so analogous to that at bar, as to seem de- 
cisive of the question. 

A cause cannot be said to be immediate, within the meaning 
of the law, where the consequence is not inevitable ; but may 
be avoided by reasonable skill, care and diligence. To say, 
as is contended in this case, that the loss of the copper was the 
immediate cause of the destruction of the vessel, because the 
entrance of the worms is the inevitable consequence ; is to beg 
the question. 

It is true, that such was the inevitable consequence of the 
vessel’s remaining in that condition ; but not true, that it was the 
inevitable consequence of the injury. 

The doctrine relied upon by the plaintiff, that a consequence 
is inevitable, where it must follow from the cause in the given 
conjuncture of circumstances, is toobroad. For in that sense, 
all consequences from any cause are inevitable. Amdt would 
be just as true to say, that the destruction of a ship by fire was 
inevitable after it was communicated to her, though it might, 
by reasonable diligence, have been extinguished ; or, that her 
sinking was the immediate consequence of a leak, which might 
by ordinary care have been stopped ; as to say, that in this case, 
the destruction by worms was the inevitable consequence of 
the damage sustained at the Cape de Verds. 

With regard to any claim for a partial loss, none was shown, 
amounting to the requisite average of five per cent ; and had 
there been one, it was merged in the subsequent total loss. 
Rice v. Homer, 12 Mass. 230; Livie v. Johnson, 12 East 648. 


Mr Webster stated, that he could add nothing to the full and 
able argument of Mr Loring ; and that he submitted the case 
to.the court upon that argument, without any observation upon 
it from him. 


Mr Justice M’Lean delivered the opinion of the Court. 

The plaintiffs brought an action of assumpsit, in the circuit 
court from the district of Massachusetts, on a policy of insur- 
ance, dated the 29th of December 1827 ; whereby the defend- 
ants caused to be assured Josiah Bradlee & Co. for Thomas 
Hazard, Jun. of New York, fifteen thousand dollars on the ship 
Dawn and outfits, at and from New York to the Pacific ocean 
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and elsewhere, on a whaling voyage, during her stay and fish- 
ing, and until her return to New York, or port of discharge in 
the United States. 

The declaration contained various counts, stating a total loss 
of the vessel, and a partial loss of the cargo; and also a partial 
damage to the vessel by perils of the seas. 

It appeared in evidence, that the vessel sailed the 29th of 
December 1827, and on her outward passage struck upon a 
rock at the Cape de Verd Islands, and knocked off a part of her 
false keel, but proceeded on her voyage and continued cruising, 
and encountered some heavy weather, until she was finally 
compelled to return to the Sandwich Islands, where she arrived 
in December 1829, in a leaky condition; and upon an exam- 
ination by competent surveyors, she was found to be so entirely 
perforated by worms in her keel, stem and stern post, and some 
of her planks, as to be wholly innavigable ; and being incapable 
of repair at that place, she was condemned and sold. The 
vessel had sustained an injury at the Cape de Verds, and she 
put into the port of St Salvador; at both of which places the 
bottom of the ship was examined by swimmers. 

On the trial, a bill of exceptions was taken by the plaintiffs 
counsel, to certain instructions of the court to the jury, and the 
case is brought before this court by writ of error. 

The first instruction excepted to, is as follows. ‘The court 
further charged, that in ascertaining what is to be understood as 
a coppered ship, in applications for insurance on a voyage of 
this nature, the terms of the application are to be understood 
according to the ordinary sense and usage of those terms in the 
place where the insurance is asked for and made; unless the 
underwriter knows that a different sense and usage prevail in 
the place in which the ship is then lying, and in which the 
owner resides, and from which he writes asking for the insur- 
ance ; or unless the underwriter has some other knowledge, 
that the owner uses the words in a different sense and usage 
from those which prevail in the place where the insurance is 
asked for and made.” 

This instruction refers to the letter written by the plaintiff, 
at New York, on the 22d of September 1827, to his agent in 
Boston, requesting him to have the ship Dawn insured, and in 
which letter he made the following statement respecting the 
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ship. ‘This is the same ship that you had insured for me in 
Boston some years since. I will only observe, that I believe 
her to be one of the strongest and best ships in the whale fish- 
ery ; she has been newly coppered to light water mark, above 
which she is sheathed with leather to the wales, &c.” 

A representation to obtain an insurance, whether it be made 
in writing or by parol, is collateral tothe policy ; and as it must 
always influence the judgment of the underwriters, in regard 
to the risk, it must be substantially correct. It differs from an 
express. warranty, as that always makes a part of the policy, 
and must be strictly and literally performed. 

The rule prescribed by the circuit court, to govern the jury 
in giving a construction to the representation in this case, was 
founded upon the fact, supposed, admitted or proved, that what 
‘is to be understood as a coppered ship at New York, would 
not be so considered at Boston.” And this presentsthe point 
for consideration, whether the plaintiff, in making the repre- 
sentation, was bound by the usage of Boston, or of New York 
where his letter was written and his ship was moored. 

It is insisted, that Boston is the place where the contract 
was made, and where effect was given to the representation ; 
and that, consequently, not only the contract, but the induce- 
ments which led to it, must be controlled by the usages of 
Boston. 

This is an important question in the law of insurance, and it 
seems not to have been settled by any adjudication in this 
country ; and none has been cited from England. The plain- 
tiffs counsel contends, that it is substantially a question of 
seaworthiness, and should be governed by the same rule ; and 
he refers to a decision in 4 Mason 439, as decisive of the point. 
In that case an insurance was made in Boston, upon a British 
vessel belonging to the port of Halifax in Nova Scotia, and 
the court says, “if the Boston standard of seaworthiness should 
essentially differ from that in Halifax, in respect.to equipments 
for a South American voyage of this sort, it would be pressing 
the argument very far to assert, that the vessel must rise to the 
Boston standard before the policy could attach. Where a policy 
is underwritten upon a foreign vessel, belonging to a foreign 
country, the underwriter must be taken to have knowledge of 
the common usages of trade in such country, as to the equip- 
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ments of vessels of that class for the voyage on which she is 
destined. He must be presumed to underwrite, upon the 
ground that the vessel will be seaworthy in her equipments, 
according to the general custom of the port, or at least, of the 
country to which she belongs.” 

In every policy there is an implied warranty of seaworthi- 
ness, and this is a condition precedent on the part of the insured. 
The policy does not attach, unless the vessel be “ properly 
manned and provided with all necessary stores, and in all re- 
spects fit for the intended voyage.” The equipment of the 
vessel must depend upon the nature of the voyage; as a ship 
might be seaworthy for a voyage across the Atlantic, and not 
for a whaling voyage in the Pacific. 

A representation might embrace all the facts of an implied 
warranty of seaworthiness ; but this is wholly unnecessary, 
and is seldom, if ever done. ‘The representation is designed to 
state the quality and condition of the ship, if that be the object 
of insurance, so as to induce the underwriters to insure on rea- 
sonable terms ; and it is not limited to the facts necessary to 
constitute seaworthiness. 

A question of seaworthiness is determined by the usages of 
the port where the vessel is fitted out, in reference to the des- 
tined voyage. But the facts stated in a representation may 
go beyond those usages; and the insured is bound to the extent 
of his communication, whether verbal or written. In the one 
case, the law implies a definite and fixed responsibility ; in the 
other, the liability depends upon the express declarations of 
the insured. 

If the representation in this case fall below the implied war- 
ranty of seaworthiness, it does not, in any degree, affect such 
warranty ; it cannot, therefore, be considered as a substitute 
for the implied seaworthiness of the ship, but as a representa- 
tion which entered into the consideration of the underwriters, 
when they fixed the premium of insurance. 

The question then recurs, was the plaintiff bound, in descri- 
bing the ship, to use the appropriate terms according to the 
usage in Boston or in New York? It is said, the terms used 
were calculated to mislead the underwriters, as they resided at 
Boston ; and in insuring a “ coppered ship,” would of course 
refer to a vessel which could be so appropriately called at Boston. 
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The writer of the letter is a resident of the city of New York ; 
his letter was written at that place ; and he described his ves- 
sel then in the harbour of that city. What terms would he 
be supposed to use in giving this description ; those which are 
peculiar to New York, or those which are peculiar to Boston ? 
Can he be presumed to know the usages of Boston in this re- 
spect ; and must he not be presumed to know those of New 
York ? 

In making a representation respecting his vessel, his mind 
would not be directed to Boston, but to his ship then in the 
harbour of New York ; and in describing her as a “ coppered 
ship,” he would refer to the appropriate designation at New 
York. 

And would’ not the minds of the underwriters at Boston, 
seeing that the letter was written at New York, and repre- 
sented a vessel in the harhour of that city, be very naturally 
directed to the sense in which the terms used were viewed in 
that place. Would they not inquire, whether the words “ cop- 
ered ship” mean the same thing at New York as at Boston. 

In a case of seaworthiness, such is admitted to be the rule ; 
and if the representation be not a warranty of seaworthiness, 
still does not the reason of the rule apply in the one case as 
forcibly as in the other. 

The underwriters are presumed to know what constitutes 
seaworthiness in a foreign port, and to act under this know- 
ledge; and why may they not, with equal propriety, be presumed 
to know, on a representation, the usage at the place where the 
vessel lies, and where she is described. It is but a presumed 
knowledge of usage in both cases ; and which, in both cases, 
must have the same effect on the rights of the parties. If, there- 
fore, the rule be applicable to a case of seaworthiness, it must 
be equally so to a case of representation. 

The underwriters are presumed to know the usages of for- 
eign ports to which insured vessels are destined; also the 
usages of trade, and the political condition of foreign nations. 
Men who engage in this business, are seldom ignorant of the 
risks they incur; and it is their interest to make themselves 
acquainted with the usages of the different ports of their own 
country, and also those of foreign countries. This knowledge 
is essentially connected with their ordinary business; and by 
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acting on the presumption that they possess it, no violence or 
injustice is done to their interests. 

It would therefore seem to be reasonable to conclude that 
the defendants, when they made the insurance, were not mis- 
led by the representation of the plaintiff. That they must 
have considered the ship to be described according to the New 
York usage; such, at least, is the presumption which arises 
from the facts, and in strict analogy to other cases. The cir- 
cuit court therefore erred in their instruction to the jury, that 
the representation was to be construed by the usage in Boston. 

The second instruction of the court to which exception was 
taken is, “ that although the terms of the letter applying for 
insurance were not to be considered a technical warranty, yet, 
if the coppering of the ship, as stated in the letter on which 
the insurance was made, was substantially untrue and incor- 
rect in a point material to the risk, such a misrepresentation 
wouid discharge the underwriters, although the ship was par- 
tially coppered, and although the loss did not arise from any 
deficiency in the coppering.” 

Taking this instruction as disconnected with the first one, 
the principle asserted is undoubtedly correct. It is upon the 
representation that the underwriters are enabled to calculate 
the risk and fix the amount of the premium; and if any fact 
material to the risk be misrepresented, either through fraud, 
mistake or negligence, the policy is avoided. It is therefore 
immaterial in what way the loss may arise, where there has 
been such a misrepresentation as to make void the policy. 

The fourth instruction excepted to will be next considered, 
as it embraces the principle asserted in the third. The judge 
charged, “ that if the jury should find that in the Pacific ocean 
worms ordinarily assail and enter the bottom of vessels, then 
the loss of a vessel destroyed by worms would not be a loss 
within the policy.” 

This is an important question, and it seems now for the first 
time to be brought before this court. 

In 1796 the case of Rhol v. Parr was tried, which involved 
this question, before Lord Kenyon, and a special jury, at nisi 
prius, reported in 1 Espinasse 445. His lordship said that “ it 
appeared to him a question of fact rather than of law, such as 
the jury were competent to decide on, from the opinion on the 
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subject adopted by the underwriters and merchants.” And 
“the jury found that it was not a loss within the term of ¢ perils 
of the sea’ in policies of insurance, and of course that the plain- 
tiff could not recover for a total loss.” 

There seems to have been a general acquiescence in this 
decision in England, as it has never been overruled. 

In the case of Arnold Martin and others v. The Salem 
Marine Insurance Company, reported in 2 Mass. Rep. 420, 
the court expressly recognized the doctrine laid down in the 
case of Rhol v. Parr. But this doctrine is controverted in the 
case of Garrigues v. Coxe, 1 Binn. 596: and in Depeyster 
v. The Commercial Insurance Company, 2 Caines’s Rep. 90, 
Mr Justice Livingston said that he did not “ mean to be under- 
stood as subscribing to the nisi prius opinion of Lord Kenyon in 
the case of Rhol v. Parr ; that it was not necessary to decide in 
the case whether a loss by worms was within the policy. 

It was well remarked by Lord Kenyon, that whether a de- 
struction by worms be within the policy was a question of fact 
rather than of law, and could be best ascertained by a jury 
from the opinion of underwriters and merchants. This was a 
nisi prius decision; but it gave such general satisfaction to both 
merchants and underwriters and all others concerned, as never 
to have been questioned in England. It was the establish- 
ment of a usage by the opinions of those most competent to 
judge of its reasonableness and propriety ; and the approbation 
which has since been given to it in England by acquiescence, 
may well constitute it a rule in that country by which contracts 
of insurance are governed. And independent of the fact of its 
having been adopted by the supreme court of Massachusetts, 
is not the decision entitled to great consideration in this coun- 
try? It comes from the same source from which the principles 
of our commercial law are derived, and to some extent, the 
forms of our commercial contracts. Would it not be reasonable 
to suppose that these contracts are entered into with a know- 
ledge of the rule by which they are construed in the most 
commercial country, if our own courts had adopted no rule on 
the subject? But in the present case, the opinion of Lord Ken- 
yon having been adopted in Massachusetts, the rule must cer- 


tainly apply to all contracts made and to be executed in that 
state. 
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The court, in their instruction, did not lay down the rule 
broadly, that # destruction by worms was not within the policy : 
but the jury were told, that if, “in the Pacific ocean, worms 
ordinarily assail and enter the bottoms of vessels, then the loss 
of a vessel destroyed by worms, would not be a loss within the 
policy.” In other words, if the vessel was lost by an ordinary 
occurrence in the Pacific ocean, it was a loss against which 
the underwriters did not insure. In an enlarged sense, all 
losses which occur from maritime adventures, may be said to 
arise from the perils of the sea; but the underwriters are not 
bound to this extent. They insure against losses from extra- 
ordinary occurrences only ; such as stress of weather, winds 
and waves, lightning, tempests, rocks, &c. These are under- 
stood to be the “ perils of the sea” referred to in the policy, and 
not those ordinary perils which every vessel must encounter. 

If worms ordinarily perforate every vessel which sails in 
a certain sea; is not a risk of injury from them, as common 
to every vessel which sails on that sea, as the ordinary wear ' 
and decay ofa vessel on otherseas? The progress of the injury 
may be far more rapid in the one case than in the other; but’ 
do they not both arise from causes peculiar to the different seas ; 
and which affect, in the same way, all vessels that enter into 
them? Inonesea,the aggregation of marine substances which 
attach to the bottom of the vessel may possibly produce a loss ; 
in another, a loss may be more likely to occur through the 
agency of worms. Can either of these losses be said to have 
been produced by extraordinary occurrences? Does not the 
cause of the injury exist in each sea, though in different de- 
grees: and against which it is as necessary to guard, as. to 
prevent the submersion of a ship, by having its seams well 
closed. 

In the form in which the instruction under consideration was 
given, this court think there is no error. If it be desirable to 
be insured against this active agent which infesis southern 
seas, it may be specially named in the policy. 

The third instruction objected to is: “ that if there was no 
misrepresentation in regard to the ship, and she substantially 
corresponded with the representation, still, if the injury which 
occurred at the Cape de Verds were reparable, and could have 
been repaired there, or at St Salvador, or at any other port at 
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which the vessel stopped in the course of the voyage ; the mas- 
ter was bound to have caused such repairs to be made, if they 
were material to prevent any loss. And if he omitted to make 
such repairs, because he did not deem them necessary ; and if, 
by such neglect, alone, the subsequent loss of the ship by 
worms was occasioned, the underwriters are not liable for any 
such loss so occasioned.” 

If the loss by worms is not within the policy, as has already 
been considered under the fourth instruction ; it must at once be 
seen, that the court did not err in giving this instruction. The 
negligence or vigilance.of the master could be of no importance, 
under the circumstances, in regard to the liability of the under- 
writers. 

The other instructions in the case, relate to the loss of the 
vessel by worms, and the representation made by the plaintiff ; 
and as they do not raise any distinct point, which has not al- 
ready been substantially considered, it is unnecessary to enter 
into a special examination of them. 

The judgment of the circuit court must be reversed, and the 
cause remanded for further proceedings. 


This cause came on to be heard on the transcript of the re- 
cord from the circuit court of the United States, for the district 
of Massachusetts, and was argued by counsel ; on considera- 
tion whereof, it is the opinion of this court, that the said circuit 
court erred in instructing the jury, that in ascertaining what 
is to be understood as a coppered ship, in applications for insur- 
ance on a voyage of this nature, the terms of the application 
are to be understood according to the ordinary sense and usage 
of those terms, in the place where the insurance is asked for and 
made, unless the underwriter knows that a different sense and 
usage prevail in the place in which the ship is then lying, and 
in which the owner resides, and from which he writes, asking 
for the insurance ; or, unless the underwriter has some other 
knowledge that the owner uses the words in a different sense 
and usage from those which prevail in the place where the 
insurance is asked for and made ; but there is no error in the 
otherinstructions given by the said circuitcourt. Whereupon, it 
is ordered and adjudged, that the judgment of the said circuit 
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court be, and the same is hereby reversed for this error; and 
that in all other respects the said judgment be, and the same 
is hereby affirmed. And it is further ordered by this court, 
that this cause be, and the same is hereby remanded to the 
said circuit court, with directions to award a venire facias de 
novo ; and that further proceedings be had in said cause, ac- 
cording to right and jnstice, and in conformity to the opinion 
of this court. 
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Ex parte Martua BrapsTREET, IN THE MATTER OF MarTHa 
BRADSTREET, DEMANDANT V. Henry HuNnTINGTON, TENANT. 


Motion for an attachment against the judge of the northern district of New 
York, for a contempt of this court, in refusing to obey its mandamus, direc- 
ting him to reinstate certain suits which had been dismissed from the docket 
of that court, and to proceed to adjudicate them according to law. The 
motion also asked for a rule to show cause why a mandamus should not issue 
to the district judge. By the Court: A judge must exercise his discretion 
in those intermediate proceedings which take place between the institution 
and trial of a suit; and if in the performance of this duty he acts oppress- 
ively, it is not to this court that application is to be made. 

A mandamus, or a rule to show cause why a mandamus should not issue, is 
asked in the case in which a verdict has been given, for the purpose of 
ordering the judge to enter up judgment upon the verdict. The affidavit 
itself shows that judgment is suspended for the purpose of considering a 
motion which has been made for a new trial. The verdict was given at the 
last term, and we understand it is not unusual in the state of New York for 
a judge to hold a motion for a new trial yinder advisement till the succeed- 
ing term. There is then nothing extraordinary in the fact, that the judge 
should take time till the next term to decide on the motion for a new trial. 
This court entertains no doubt of his power to grant it. 

The attachment, and the rule to show cause why a mandamus should not 
issue, were refused. 


AT the January term 1833 of this court, a mandamus was 
awarded, on the application of Martha Bradstreet, to the dis- 
trict judge of the United States of the northern district of New 
York, commanding him to have the records nade up in cer- 
tain cases depending in that court, in which the said Martha 
Bradstreet was demandant, and to enter judgments thereon, in 
order to give the demandant the benefit of a writ of error to 
the supreme court; and also that without delay he should re- 
instate and proceed to try and adjudge according to the law and 
right of the several writs of right and the mises therein joined 
in certain cases depending in that court. 7 Peters 634—650. 


Mr Jones, as counsel for the demandant, now moved the 
court for a mandamus to compel the district judge to permit 
judgment to be entered, and a writ of seisin awarded upon the 
verdict of the grand assise, rendered in favour of the said 
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Martha Bradstreet, against the said Heary Huntington, in the 
district court on the 8th day of February 1834 ; and to obtain an 
attachment against the district judge for his prohibiting the 
demandant from issuing process to assemble the grand assise 
in each respective cause which is at issue, and which she 
would otherwise bring to trial at the next stated session of 
the said district court, to be held at Albany on the second 
Tuesday of May next: and also for a rule on the said district 
judge, to show cause why a mandamus should not be issued, 
&e. 

Mr Jones, in support of the motion, filed the affidavits of 
the demandant and her counsel, setting forth the proceedings 
in the district court in the cases referred to in the motion ; and 
alleging that the district court had not obeyed the mandamus 
of this court, but had, in direct opposition to its injunctions, 
permitted great delay to take place in bringing the cases toa 
trial, after they had been reinstated in conformity with the order 
of this court. 

Mr Jones contended, that, upon the affidavits, it was mani- 
fest that the proceedings of the district court amounted to a 
contempt of this court; and that the whole purposes which 
were to be accomplished by the mandamus had, in violation of 
the commands thereof, been defeated. 

Mr Chief Justice Marsnatt delivered the opinion of the 
Court. 

This motion is for an attachment against the judge of the 
northern district of New York, for a contempt of this court in 
refusing to obey its mandamus, directing him to reinstate cer- 
tain suits which had been dismissed from the docket of that 
court, and to proceed to adjudicate them according to law. 

The suits were reinstated and ordered for trial as directed 
by this court ; but delays have taken place so that a verdict has 
been given in only one of them, and in that judgment has not 
not yet been rendered. 

The motion for the attachment is supported by an affidavit 
of the party, verified by the counsel, giving, at great length, a 
history of the proceedings which have taken place in these 
causes, both before and since the mandamus was awarded. It 
alleges, that since the causes have been reinstated delays have 
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taken place which are detailed at great length, and are con- 
sidered as amounting to a contempt of this court, by disregard- 
ing its mandamus. 

We have only to say, that a judge must exercise his discre- 
tion in those intermediate proceedings which take place between 
the institution and trial of a suit ; and if in the performance of 
this duty he acts oppressively, it is not to this court that appli- 
cation is to be made. 

A mandamus, or a rule to show cause why a mandamus 
should not issue, is asked in the case in which a verdict has 
been given, for the purpose of ordering the judge to enter up 
judgment upon the verdict. The affidavit itself shows that 
judgment is suspended for the purpose of considering a motion 
which has been made for a new trial. The verdict was given 
at the last term, and we understand it is not unusual in the 
state of New York, for a judge to hold a motion for a new trial 
under advisement till the succeeding term. There is then 
nothing extraordinary in the fact, that Judge Conklin should 
take time till the next term to decide on the motion for a new 
trial. This court entertains no doubt of his power to grant it. 


We do not think that an attachment ought to be awarded, 
nor do we think that the present state of the case in which a 
verdict has been rendered, would justify this court in directing 
a rule to show cause why a mandamus should not be issued. 

The motion is dismissed. 
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Henry WHEATON AND Rozert DoNALDSON, APPELLANTS V. 
Ricuarp Peters anp Joun Grice. 


Copyright. From the authorities cited in the opinion of the court, and others 
which might be referred to, the law appears to be well settled in England, 
that, since the statute of 8 Anne, the literary properfY of an author in his 
works can only be asserted under the statute; andthat notwithstanding the 
opinion of a majority of the judges in the great case of Miller v. Taylor 
was in favour of the common law right, before the statute ; it is still consi- 
dered in England as a question by no means free from doubt. 

That an author at common law has a property in his manuscript, and may 
obtain redress against any one who deprives him of it, or by obtaining a 
copy endeavours to realize a profit by its publication, cannot be doubted : 
but this is a very different right from that which asserts a perpetual and 
exclusive property in the future publication of the work, after the author 
shall have published it to the world. , 

The argument, that a literary man is as much entitled to the product of his 
labour as any other member of society, cannot be controverted. And the 
answer is, that he realizes this product in the sale of his works, when first 
published. 

In what respect does the right of an author differ from that of an individual 
who has invented a most useful and valuable machine? In the production 
of this, his mind has been as intensely engaged, as long and perhaps as 
usefully to the public, as any distinguished author in the composition of his 
book. The result of their labours may be equally beneficial to society ; and 
in their respective spheres,they may be alike distinguished for mental 
vigour. Does the common law give a perpetual right to the author, and 
withhold it from the inventor? And yet it has never been pretended that 
the latter could hold, by the common law, any property in his invention, 
after he shall have sold it publicly. It would seem therefoure that the exist- 
ence of a principle which operates so unequally, may well be doubted. This 
is not a characteristic of the common law. It is said to be founded on prin- 
ciples of justice, and that all its rules must conform to sound reason. 

That a man is entitled to the fruits of his own labours must be admitted ; but 
he can enjoy them only, except by statutory provision, under the rules of 
property which regulate society, and which define the rights of things in 
general. 

It is clear, there can be no common law of the United States. The federal 
government is composed of twenty-four sovereign and independent states, 
each of which may have its local usages, customs andcommon law. There 
is no principle which pervades the union, and has the authority of law, that 
is not embodied in the constitution or laws of the union, The common law 
could be made a part of our system by legislative adoption. 

When a common law right is asserted, we look to the state in which the con- 
troversy originated. 

When the ancestors of the citizens of the United States migrated to this 
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country, they brought with them, to a limited extent, the English common 
law, as part of their heritage. No one will contend, that the common law, 
as it existed in England, has ever been in force in all its provisions, in any 
state in this union. It was adopted’enly so far as its principles were suited 
to the condition of the colonies: and from this circumstance we see, what 
is the common law in one state, is not so considered in another. The judi- 
cial decisions, the usages and customs of the respective states, must deter- 
mine how far the common law has been introduced, and sanctioned in 
each. 

If the common law, jp all its provisions, has not been introduced into Penn- 
sylvania, to what extent has it been adopted? Must not this court have 
some evidence on the @ubject? If no copyright of an author, in his work, 
has been heretofore asserted there, no custom or usage established, no 
judicial decisions been given; can the conclusion be justified, that, by the 
common law of Pennsylvania, an author has a perpetual property in the 
copyright of his works. These considerations might well lead the court to 
doubt the existence of this law ; but there are others of a more conclusive 
character. 

In the eighth section of the first article of the constitution of the United States 
it is declared, that congress shall have power “ to promote the progress of 
science and the useful arts, by securing, for a limited time, to authors and 
inventors, the exclusive right to their respective writings and inventions.” 
The word “secure,” as used in the constitution, could not mean the pro- 
tection of an acknowledged legal right. It refers to inventors, as well as 
authors: and it has never been pretended by any one, either in this country 
or in England, that an inventor has a perpetual right, at common law, to 
sell the thing invented. 

It is presumed, that the copyright recognized in the act of congress, and 
which was intended to be protected by its provisions, was the property 
which an author has, by the common law, in his manuscript, which would 
be protected by a court of chancery ; and this protection was given, as well 
to books published under the provisions of the law, as to manuscript copies. 

Congress, by the act of 1790, instead of sanctioning an existing perpetual 
right in an author in his works, created the right secured for a limited time 
by the provisions of that law. 

The right of an author to a perpetual copyright, does not exist by the common 
law of Pennsylvania. 

No one can deny, that where the legislature are about to vest an exclusive 
right in an author or in an inventor, they have the power to provide the 
conditions on which such right shall be enjoyed; and that no one can avail 
himself of such right, who does not substantially comply with the requisites of 
the law. This principle is familiar as it regards patent rights; and it is the 
same in relation to the copyright of a book. If any difference should be 
made, as respects a strict conformity to the law, it would seem to be more rea- 
sonable to make the requirement of the author, rather than of the inventor. 

The acts required by the laws of the United States, to be done by an author to 
secure his copyright, are in the order in which they must naturally trans- 
pire. First, the title of the book is to be deposited with the clerk, and the 
record he makes, must be inserted in the first or second page ; then the 
public notice in the newspapers is to be given ; and within six months after 
the publication of the book, a copy must be deposited in the department of state. 
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It has been said, these are unimportant acts. If they are indeed wholly un- 
important, congress acted unwisely in requiring them to-be done. But 
whether they are unimportant or not, is not for the court to determine, but 
the legislature ; and in what light th@y were considered by the legislature, 
the court can only know by their official acts. Judging of those acts by 
this rule, the court are not at liberty to say, they are unimportant, and may 
be dispensed with. They are acts which the law requires to be done ; and 
may this court dispense with their performance ? 

The security of a copyright to an author, by the acts of congress, is nota 
technical grant of precedent and subsequent conditions. All the conditions 
are important: the law requires them to be performed, and, consequently, 
their performance is essential to a perfect title. Qn the performance of a 
part of them, the right vests; and this was essential to its protection under 
the statute: but other acts are to be done, unless congress have legislated 
in vain, to render this right perfect. The notice could not be published 
until after the entry with the clerk ; nor could the book be deposited with 
the secretary of state until it was published. But they are acts not less im- 
portant than those which are required to be done previously. They forma 
part of the title; and until they are performed the title is not perfect. 

Every requisite under both the acts of congress relative to copyrights, is 
essential to the title. 

The acts of congress authorizing the appointment of a reporter of the decisions 
of the supreme court of the United States, require the delivery of eighty 
copies of each volume of the reports to the department of state. The de- 
livery of these copies does not exonerate the reporter from the deposite of 
a copy in the department of state, required under the copyright act of con- 
gress of 1790. The eighty copies delivered under the reporter’s act, are 
delivered for a different purpose, and cannot excuse the deposite of one 
volume as especially required by the copyright acts. 

No reporter of the decisions of the supreme court has, nor can he have, any 
copyright in the written opinions delivered by the court: and the judges of 
the court cannot confer on any reporter any such right. 


APPEAL from the circuit court of the United States for the 


eastern district of Pennsylvania. 

The case as stated in the opinion of the court was as follows: 

“ The complainants in their bill state, that Henry Wheaton 
is the author of twelve books or volumes, of the reports of cases 
argued and adjudged in the supreme court of the United 
States, and commonly known as ‘ Wheaton’s Reports ;? which 
contain a connected and complete series of the decisions of said 
court, from the year 1816 until the year 1827. That before 
the first volume was published, the said Wheaton sold and 
transferred his copyright in the said volume to Matthew Carey 
of Philadelphia; who, before the publication, deposited a printed 
copy of the title page of the volume in the clerk’s office of the 
district court of the eastern district of Pennsylvania, where he 
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resided. ‘That the same was recorded by the said clerk accord- 
ing to law, and that a copy of the said record was caused by 
said Carey to be inserted at fujl length in the page immediately 
following the title of said book. And the complainants further 
state, that they have been informed and believe, that all things 
which are necessary and requisite to be done in and by the 
provisions of the acts of congress of the United States, passed 
the 3lst day of May 1790 and the 29th day of April 1802, for 
the purpose of securing to authors and proprietors the copy- 
rights of books, awd for other purposes, in order to entitle the 
said Carey to the benefit of the said acts ; have been done. 

“It is further stated, that said Carey afterwards conveyed 
the copyright in the said volume to Matthew Carey, Henry C. 
Carey and Isaac Lea, trading under the firm of Matthew Carey 
and Sons ; and that said firm, in the year 1821, transferred the 
said copyright to the complainant, Robert Donaldson. That 
this purchase was made by an arrangement with the said 
Henry Wheaton, with the expectation of a renewal of the right 
of the said Henry Wheaton under the provisions of the said 
acts of congress ; of which renewal he, the said Robert Donald- 
son, was to have the benefit, until the first and second editions 
of the said volume which he, the said Donaldson, was to pub- 
lish, should be sold. That at the time the purchase was made 
from Carey and Sons, a purchase was also made of the residue 
of the first edition of the first volume, which they had on hand ; 
and in the year 1827 he published another edition of said 
volume, a part of which still remains unsold. 

“The bill further states, that for the purpose of continuing 
to the said Henry Wheaton the exclusive right, under the provi- 
sions of the said acts of congress, to the copy of the said volume 
for the further term of fourteen years, after the expiration of 
the term of fourteen years from the recording of the title of the 
said volume in the clerk’s office as aforesaid ; the said Robert 
Donaldson, as the agent of Wheaton, within six months before 
the expiration of the said first term of fourteen years, deposited 
a printed copy of the title of the said volume in the clerk’s office 
of the district court of the southern district of New York, whére 
the said Wheaton then resided ; and caused the said title to be 
a second time recorded in the said clerk’s office; and also 
caused a copy of the said record to be a second time published 


— 
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in a newspaper printed in the said city of New York, for the 
space of four weeks, and delivered a copy of the said book 
to the secretary of state of the United States; and that all 
things were done agreeably to the provisions of the said act of 
congress of May 3lst, 1790, and within six months before the 
expiration of the said term of fourteen years. 

“ The same allegations are made as to all the other volumes 
which have been published ; that the entry was made in the 
clerk’s office and notice given by publication in a newspaper, 
before the publication of each volume ; and that a copy of each 
volume was deposited in the department of state. 

“ The complainants charge, that the defendants have lately 
published and sold, or caused to be sold, a volume called 
‘Condensed Reports of Cases in the Supreme Court of the 
United States,’ containing the whole series of the decisions 
of the court from its organization to the commencement of 
Peters’s Reports at January term 1827. That this volume 
contains, without any material abbreviation or alteration, all 
the reports of cases in the said first volume of Wheaton’s Re- 
ports, and that the publication and sale thereof is a direct vio- 
lation of the complainants’ rights, and an injunction, &c. is 
prayed. 

The defendants in their answer deny that their publication 
was an infringement of the complainants’ copyyright, if any 
they had ; and further deny that they had any such right, they 
not having complied with all the requisites to the vesting of 
such right under the acts of congress.” 

The bill of the complainants was dismissed by the decree of 
the circuit court ; and they appealed to this court. (a) 


The case was argued by Mr Paine and Mr Webster, for the 


appellants; and by Mr Ingersoll, by a printed argument, and 
Mr Sergeant, for the defendants. 


Mr Paine, for the appellants, contended : 

1. An author was entitled, at common law, to a perpetual 
property in the copy of his works, and in the profits of their 

(a) The case was decided in the circuit court by Judge Hopxtnson, Mr 
Justice BaLpwin having been absent on the argument and decision thereof. 


The opinion of Judge Hopkinson is inserted in the Appendix, No. II. 
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publication ; and to recover damages for its injury, by an action 
on the case; and to the protection of a court of equity. 

The laws of all countries recognize an author’s property in 
his productions. In England, beyond all question, an author 
had, atcommon law, the sole and exclusive property in his copy. 
This was decided in Miller v. Taylor, 4 Burr. 2303. This pro- 
perty was placed by its defenders, and they finally prevailed, 
upon the foundation of natural right; recognized by the laws, 
ordinances, usages and judicial decisions of the kingdom, from 
the first introduction of printing. 

The opponents of literary property insisted, that an author 
had no natural right to his copy ; and resorting to those laws 
which are supposed to have governed property before the social 
compact, they maintained, that because the copy was incapable 
of possession it was impossible to have property init. Mr J. 
Yates, the great opponent of literary property, and who has 
probably said all that ever was or can be said against it, urges 
that it is impossible to appropriate ideas more than the light or 
air (4 Burr. 2357, 2365) ; forgetting that books are not made 
up of ideas alone, but are, and necessarily must be clothed in a 
language, and embodied in a form, which give them an indi- 
viduality and identity, that make them mote distinguishable 
than any other personal property can be. A watch, a table, a 
guinea, it might be difficult to identify ; but a book never. 
Cited Blackstone’s Commentary and Christian’s notes, to show 
the nature of literary property. 

The court are referred to the able opinions of Willis, J. 
Aston, J., and Lord Mansfield, in Miller v. Taylor, 4 Burr. 2310, 
2335, 2395. They agreed not only, that an author had a pro- 
perty at common law, but that it was perpetual ; notwithstand- 
ing the statute of Anne. 

Not long after that decision, however, the question as to 
the perpetuity of an author’s property, was brought before the 
house of lords ; and it was there decided, that it was not per- 
petual, its duration being limited by the statute of Anne. Yet 
even upon this point, the twelve judges were equally divided 
(if we include Lord Mansfield, who did not vote, as he was a 
peer), and there were eleven out of twelve who maintained, 
that an author had a property at common law, in his copy. 
See Donaldson v. Beckett, 4 Burr. 2408; 2 Br. P. C. 129. 
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The decrees of the star chamber show, that that court ad- 
mitted and protected authors, as early as 1556. Maugham 
12, 13. Ordinances of parliament, as early as 1641, recognize 
and protect the owner’s property in his copy. These ordi- 
nances were ‘several times repealed. Maugham 13, 14. In 
1662 and 1679, acts of parliament were passed, prohibiting any 
person from printing, without the consent of the owner of the 
copy. Maugham 15, 16. 

In the reign of Charles II., there were several cases in the 
courts, in which the ownership of the copy by authors, is treated 
as the ancient common law: and in one case, the case in 
Croke’s Reports, the right of the author was sustained, even 
against the claim of the king’s prerogative to publish all law 
books. Chief Justice Hale presided. Maugham 19; 4 Burr. 
2516. 

In the reign of Anne, when the perpetual ownership of liter- 
ary property was thus firmly established, the booksellers, 
annoyed by the piracy of unprincipled and irresponsible adven- 
turers, applied to parliament for protection. A bill was accord- 
ingly brought in for the purpose, entitled “an act to secure 
the property of authors.” In committee, its title was changed 
to that of “an act to vest authors with their copies, for the 
times therein mentioned.” Maugham 20—27. And the act 
declared, thatauthors should have an exclusive right for twenty- 
one years and nolonger. In this shape it was passed. 

Notwithstanding the strong and explicit terms of the statute 
of Anne, both as to vesting the author with his right, and lim- 
iting its duration, (terms not to be found in our act); the courts, 
by an uninterrupted series of decisions, from the passing of the 
statute down to the case of Donaldson v. Beckett, maintained, 
that an author still had his original perpetual common law 
right and property; and we have seen, that had Lord Mansfield 
voted in that case, the twelve judges would have been equally 
divided. 

For a review of the common law property of an author, and 
of the legislation upon the subject in England and the United 
States, cited, the American Jurist, vol. 10, p. 61, &c., No. for 
July 1833. 

2. The common law property of an author is not taken away 
by the constitution of the United States: The states have not 
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surrendered to the union their whole power over copyrights, 
but retain a power concurrent with the power of congress ; so 
far, that an author may enjoy his common law property, and 
be entitled to common law remedies, independently of the acts 
of congress. It is one of those concurrent powers, where the 
power of the state ceases, only when it actually conflicts with 
the exercise of the powers of congress. 

In the constitutional clause relating to the rights of authors 
and inventors, there are two subjects, distinct enough in them- 
selves, and only united by the form of expression. This com- 

. prehensiveness of expression, we know, belongs to the constitu- 
tion; and that the aim of its framers was brevity. The 
expression is not so important, for in that instrument we are to 
look for substance and intention. 

Although united in this clause, and for the same purpose of 
being secured by congress, the subjects of patents and of copy- 
rights have little analogy. They are so widely different, that 
the one is property, the other a legalized monopoly. The one 
may be held and enjoyed without injury to others ; the other 
cannot, without great prejudice. The one is a natural right, 
the other in some measure against natural right. 

But because they both come from invention or mental labour, 
and in addition, because they are so joined in the constitution ; 
we have become accustomed to regard them as in all respects 
alike, and equally dependent on the legislative favour for exist- 
ence and protection. 

Upon this point the counsel for the appellants argued at 
large, that the principles which applied to copyrights were dif- 
ferent from those which regulated the property of inventions 
secured by a patent. That they were inserted in the clause of 
the constitution for brevity and comprehensiveness. That the 
framers of the constitution probably designed to give congress 
the complete and exclusive power over patents ; but it did not 
follow from this, that the same was introduced in relation “to 
copyrights. 

It is important to examine the true rules of construction 
which are applicable to this clause in the constitution. 

This is the first instance in which this court has been called 
upon to pronounce, whether the power given in this clause is 
an exclusive or a concurrent power ; or as to the extent of the 
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power conferred by it on congress. Consequently the rules’ 
established as to the construction of that instrument, have all 
been in relation to other powers, and powers of a very different 
character. 

All the other powers in the constitution conferred on con- 
gress or yielded by the states, are national or political, and for 
national and political purposes. This is the only instance of 
a power being conferred, unless incidentally, over private pro- 
perty. This is a power over private property, not incidental 
to a national power, but with an immediate, primary and single 
reference to the property. The rule of construction as to the 
grant of the political and national powers may not be suited to 
this. It has been held as to them, that a rule of strict con- 
struction was not to be adopted. 

But the question here is as to private right. And the ques- 
tion is whether the constitution takes away a private right, or 
property at common law. And why should we not apply the 
same rule of construction to such a constitutional provision, as 
we do to a statute, in derogation of commun law right? The 
rule is, that such statutes are to be construed strictly, because 
they abridge the right. The reason of the rule extends to the 
constitution, whenever it is in derogation of common right. 
For this rule see 10 Mod. 282; 4 Bac. Ab. 550, 650. 

Other common law rules in relation to statutes affecting 
private rights or common law rights, would seem to be pecu- 
liarly applicable to this clause of the constitution; although 
they may not be generally referred to as guides in construing 
the constitution. These will be found in 1 Bl. Com. 87; 1 
Inst. 111, 115; 1 Bl. Com. 89; Plowd. Rep. 206; 13 Mod. 
118; Plowd. 113; 1 Bac. 11, 18, 38; 1 Bac. 3,5; 2 Burr. 803, 
805; Com. Dig. Action on Stat. C. G.; Salk. 212; 19 Vin. 
Ab. Stat. E 6; 1 Story’s Com. 436, 384, 387, 397, 411, 401; 
Martin v. Hunter, 1 Wheat. Rep. 326, 410. 

With these general guides of construction, it is inquired 
whether the power granted to congress by the constitution 
transfers the whole subject of property of authors to the exclu- 
sive authority and control of congress ; so that the property of 
an author ceases to exist at all, without the legislation of con- 
gress : or whether it leaves the author in the enjoyment of his 
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property, as he had it before the adoption of the constitution ; 
and merely attempts to improve what was supposed to be an 
imperfect enjoyment by authorizing congress to secure it. 

This is not the question whether the power is concurrent or 
exclusive. If the author’s common law property isnot taken 
away, nor made wholly dependent upon the legislation of con- 
gress ; but if congress possess the mere partial power to secure 
it, then the property remains as at common law, subject to 
state legislation, and the auxiliary legislation of congress. 
The question now is simply as to aright of property. If we 
take the rules above cited from Mr Justice Story’s Commentaries 
as guides of interpretation ; can there be a question as to the 
nature of the delegation of power, or its extent or amount? 
The delegation is to secure exclusive rights ; not to grant pro- 
perty or confirm property, or grant rights or confirm or estab- 
lish rights, but to secure rights. 

We are willing to admit that this language is broad enough, 
and is adapted to transfer to congress the whole legislation 
and control over patents. There is at common law no pro- 
perty in them; there is not even a legal right entitled to pro- 
tection. They have a moral or equitable right, but unknown 
to the law. Congress, therefore, when authorised to secure 
their rights, are authorised to do every thing; and full power 
over the subject is delegated to them. 

But it does not follow, that because congress are authorised 
to create de novo, and to secure the right to patents by mere 
force of the word secure, that they are therefore authorised by 
force of that word to create de novo, and then secure copy- 
rights. For a very different process would then take place in 
relation to the two things. In creating patents they take 
nothing away. They deprive the inventor of no property. 
He had nothing, and they gave him all merely by securing. 
But if by the word secure, they are authorised to give an author 
all that he is afterwards to possess, the operation effects a total 
deprivation of his common law property. So that to allow the 
word “ secure,” to confer the same power over copyrights, as 
over rights to inventions, is to make it a word of totally differ- 
ent meaning and import in the one case, from the other. The 
language is not broad enough, nor is it adapted to the taking 
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away of property or pre-existing rights. We are therefore to 
reject the argument, that a copyright must. exist and be held 
solely under the constitution; because patent rights must be. 

What is there then in the delegation of the power to secure 
an author’s exclusive rights, which should be construed to 
deprive him of his property, and make him dependent wholly 
on the security provided? Are not the words in themselves 
plain and clear; and is not the sense arising from them distinct 
and perfect? and if so, is interpretation admissible ? and if not, 
is not the question settled? For it never can be pretended 
that the naked words, authorising congress to secure rights, 
take away or affect the property in which those rights exist. 

There would seem to be nothing, therefore, in the plain 
meaning of the word secure, which should alter, affect, or take 
away an author’s property in his writings. Indeed, it seems 
too plain to admit of argument, that when the constitution 
authorisés congress to secure an acknowledged pre-existing 
right, and does not authorize them to grant it; it is an express 
declaration that it subsists, and is to subsist, independently of 
their power. 

But it may be said, that all the author can ask, or have, is 
security for his rights, and that this is all he had at common 
law: and that the constitutional clause does not take away 
his security, or any part of it, but only transfers to congress the 
power and duty to secure him, which before belonged to the 
states. 

We answer, that if this construction is derived from the im- 
port of the words themselves, it is strained beyond all bounds 
allowed by the rules of construction. There is the strongest 
reason to believe, from the language of the constitution, that 
those who framed it, adopted it with a particular view to pre- 
serve the common law right to copyrights untouched. If this 
clause in the constitution is to be construed as taking away 
the author’s common law right, it deprives him of a part of 
the security he had at common law; and does more than 
merely transfer to congress a power and duty which before 
belonged to the states. It is, then, asked, whether the word 
secure can be found to possess any such meaning as to take 
away, and diminish, and disturb, either by the common law 
or constitutional rules of construction. 
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The meaning of the clause of the constitution, when tried 
by the usual rules of interpretation, is shown to be as con- 
tended. by the appellants. Cited, 19 Viner’s Abr. 510, E. 6; 
and see 2 Inst.-2d ed. ; Plowden 113; 1 Ch. Pl. 144; Almy 
v. Harris, 5 Johns. Rep. 175; The President, &c. of the 
Farmers’ Turnpike Road v. Coventry, 10 Johns. Rep. 389. 

Chief Justice Marshall (12 Wheat. 653, 654) lays great 
stress on the framers of the constitution having been acquaint- 
ed with the principles of the common law, and acting in 
reference to them. Most of them were able lawyers; and 
certainly able lawyers drew up, and revised the instrument. 
Are we, then, to believe, that if they had any design to take 
away the common law right, or to authorize congress to take 
it away or to impair it; they would, knowing the rules of con- 
struction cited, and like common law maxims, have used the 
language they have? There is the strongest reason to believe, 
from the language, it was adopted for the purpose of preserv- 
ing it, and to reserve from congress any power over it. This 
probability arises, almost irresistibly, from the language used ; 
and under the circumstances that it was used. 

The case of Donaldson v. Beckett was decided in the house — 
of lords in 1774. This case, and all the law on this subject, 
discussed and decided by it, must have been known to the 
lawyers of the convention. The opinion of the judges in the 
case of Miller v. Taylor, must also have been familiar to them. 

From the statute of Anne, then, down to 1774, there had 
been in England a continual contest about the words of that 
statute, and whether it was a statute to secure a right already 
existing. It agitated the literary world especially, because it 
belonged to them; and it agitated the courts. Cases of une- 
qualled importance arose out of, and were decided upon the 
use of these words. Yeates, J. calls the case of Miller v. Tay- 
lor, a case of “great expectation.” This case occurred in 
1769, and immediately followed the still greater case of Don- 
aldson v. Beckett, in which the twelve judges gave each an 
opinion in the house of lords. These cases, therefore, occurred 
and were reported a few years before the adoption of the con- 
stitution. “ 

Had the convention designed to take away, or to authorize 
congress to take away the common law property, they would 
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have used the words vest, or grant; and would have carefully 
avoided the word secure. 

But what reason can be discovered why the framers of the 
constitution should wish, or intend to take away, or authorize 
congress to take away the common law right. What was 
the mischief they had in view ? 

Will it be said that the public have rights as well as the 
author; and that it is impolitic to allow a perpetual right ? 
Suppose we grant it. Yet, what has the constitution to do 
with a mischief like this? It dves not require a national 
power to cure it. The states were fully adequate to provide a 
remedy themselves. And the states gave congress no powers, 
which they could as well exercise themselves. Will it be pre- 
tended that the states could not regulate, limit or take away 
the right within their own territories; and that it was necessary 
to empower congress to do it ? 

Will it be said that it was designed to take from the states 
their power over copyright, lest, if a state were to protect the 
rights of authors, the citizens of other states might be curtailed 
of their rights within that state? The answer is obvious. 
No person can have any rights opposed to the author’s. He 
has the property, and it cannot stand in the way of another’s 
property or rights. Besides, the objection goes to the whole of 
state legislation on any subject: for a state may, by its laws, 
curtail or affect the rights of citizens of other states, in other 
particulars, and why be so careful to prevent them in this? 
As we have already shown, copyrights have, in these respects, 
none of the mischiefs attending them which attend a right to 
inventions. 

There could be but one possible motive for making copy- 
rights a national concern; and that was because the states 
might not, or could not, individually, afford them a just protec- 
tion. From this single motive, what intention are we to infer ? 
That, and that only, apparent on the face of the constitution, 
An intention to secure the right. 

Why is it, however, that if the public good was had in view, 
by the framers of the constitution, and not the author’s benefit 
singly, either as regards patents or copyrights, that they did 
not undertake to guard the citizens of the several states against 
the protection which the states might afford to inventions intro- 
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duced from abroad. For that, as well as for the printing 
of foreign books, a state might, if it chose, grant monopolies. 
But this, and other mischiefs to spring from state legislation, 
it was thought proper to provide against. 

It is contended that the case of copyrights is one within 
the concurrent powers of the United States, and the states. It 
is not within either of those kinds of exclusive powers enumer- 
ated in the Federalist (No. 34), but belongs to the other class 
of powers. 

What is the power here? A power to secure the right of 
authors. And the question is whether the states may not pro- 
tect and enforce the common law right, while the United States 
secure it. Is such a power totally and absolutely contradic- 
tory and repugnant? Is it not, on the contrary, perfectly con- 
sistent with the other. It is as consistent as a common law 
remedy is with a statute remedy ; it isthe same thing. Both 
may exist and act in concert, and no conflict can occur, unless 
the state undertakes to deprive an author of what congress 
has secured to him. If that were a reason for taking away 
the state power, it would be a reason for depriving them of all 
power: for so long as they have power to legislate, they can 
pass laws to interrupt those of congress. It is impossible to 
imagine a case where a power of congress could receive so lit- 
tle interruption from the legislation of the states; because this 
is a power primarily over private right, and not for national pur- 
poses ; and it is the only one of the kind in the constitution. 

The opinions of this court have been uniform, that a con- 
current power in cases like this, might exist and be exercised 
by the states. See Houston v. Moore, 5 Wheat. Rep. 48 to 
56; also Mr Justice Story’s Commentaries 421 to 433. 

It is believed that if the states have resigned to congress 
their power over copyrights, and have none remaining in them- 
selves, yet that they have given the power to congress with a 
qualification and limitation, and have confined it in their 
hands, as they had power to do, simply to securing the right 
of the author. If they have any power besides this, it is 
merely to abridge the period. 

_ Next. Have congress impaired the author’s right? That 
is, Supposing the common law remedies to be gone, and that 
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the author can have no remedy unless he has published the 
record, and deposited the copy in the secretary of state’s office. 

It is answered that they have most essentially. They have 
entirely changed, and unnecessarily, the whole title which an 
author had at common law, and the evidence on which it 
rested. They have taken from him the natural common law 
title, and the evidence to support it; and have given him one 
of a most artificial and difficult character. And is not a man’s 
title to property, his evidence of ownership, a part of the pro- 
perty itself, a part of its value? Is it not this which dis- 
tinguishes real from personal estate, in some measure; and 
gives it a higher character? Suppose a man were to lose his 
title deeds, or one of them, what would be the value of his 
property ? 

What title had a man before the statute, and what has he 
now? Before the statute, it was sufficient for him to prove 
himself the author. This he could do by proof, in pais, in a 
thousand ways. The proof of this is easy and imperishable, 
because it is the natural proof. The name of the author on 
the book, possession and claim of title alone, or first publi- 
cation, would be prima facie sufficient evidence. And these 
are inherent, and inseparable from almost every case, as a part 
of its natural incidents. 

But suppose he must, as is contended, prove a compliance 
with the requisites of the statutes. He is driven from all his safe 
and easy common law proof. There can be no such thing as 
prima facie evidence offered. Must he prove the publication for 
four successive weeks, forty-two years after it was made? Is 
he to keep a file of newspapers, and if he does, what proof has 
he of publication? How is he to prove the delivery of the 
volume? The law provides for no record. He must calla 
witness, and then he cannot be safe for forty-two years, unless 
he files a bill to perpetuate testimony. The evidence in the 
case establishes the difficulty of such proof. Can a statute, 
which thus loads a right with burthensome and needless re- 
gulations, and makes it wholly dependent on accidental mis- 
take or omission, where it was free from them both, be said 
not to impair an author’s common law right of property ? 

If, then, congress have not the power to impair the author’s 
propery, and if the requisites as to publication and delivery of 
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the copy, if made conditions precedent, do impair it; they are 
so far unconstitutional ; and the appellants have a right to 
claim the benefit of the act without performing them. 

4. A citizen of one state has the same common law pro- 
perty in his copy, in other states, as the citizens of these states 
can have ; and the common law property exists in the state of 
Pennsylvania : consequently, the compiainants are entitled to 
a copyright at common law in that state, and can have a 
remedy in the circuit court of the United States, for its viola- 
tion, independently of the provisions of the act of congress ; 
the citizenship of the parties giving the state jurisdiction. 

The constitution of the United States provides, that “the 
citizens of each state shall be entitled to all privileges and im- 
munities of citizens of the several states.” 

The constitution, by this provision, designed to make, and 
does in fact make us one nation, living under the same laws. 
It designed to give to all the citizens of the United States, not 
merely the benefits and privileges secured to them by national 
laws, but the benefit of all the laws of all the states, and the 
privileges conferred bythem. Under this provision, a citizen of 
New York has all the privileges of the laws of Pennsylvania, 
whatever they may be. ‘ 

It is this provision which makes us one nation, and this only. 
It is this alone which gives to all the citizens of the United 
States uniform and equal civilrights throughout all the territories 
of the nation. Other constitutional provisions secure political 
advantages ; but without this we should be a mere league, and 
not a nation. We should be several distinct nations. Vattel 
says (p. 159, book i. ch. 19), “ the whole of a country pos- 
sessed by a nation, and subject to its laws, forms, as we have 
said, its territories, and it is a common country of all the indi- 
viduals of the nation.” 

In this sense of a nation, this provision of the constitution 
makes us one; and makes all the states the common country 
of all the individuals of the nation. ; 

An author then, who is a citizen of one of the states, is 
entitled to have his property in his copy protected in every 
other state, according to the laws of such state ; without the aid 
of any national law. The only question is, do the laws of the 
state give an author a property in his copy ; for if they do, who 
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shall say he is not entitled to enjoy his property under such 
laws, as much as any other kind of property? Has not a citi- 
zen of New York a right to hold lands, or any other kind of 
property under the laws of Pennsylvania? And if that state 
were to attempt to deprive him of the same rights as her own 
citizens enjoy, would it not be a violation of this clause of the 
constitution? The truth is, a citizen of New York is, so far as 
all his civil rights and privileges are concerned, a citizen of 
Pennsylvania. See Mr Ju8tice Story’s Commentaries 674, 675. 

An author’s copyright at common law exists in Pennsyl- 
vania. 

The American colonies brought hither, as their birthright 
and inheritance, thé common law, so far as it was applicable 
to their situation. Judge Chase, in United States v. Worrall, 
1 Dall. Rep. 384. 

Chief Justice M’Kean, in 1 Dall. Rep. 67, says, the common 
law has always been in force in Pennsylvania. Statutes made 
before the settlement of the province have no force, unless con- 
venient, and adapted to the circumstances of the country ; all 
made since, have no force, unless the colonies are named. See 
also page 74. 

There never was a statute in Pennsylvania relative to copy- 
right; and the statute of Anne was passed after the settle- 
ment of that state : the common law therefore prevails there. 

5. The publication of the record in the newspapers, and the 
delivery of the copy to the secretary of state, are not made 
conditions precedent at all by the acts of congress, or if at all, 
only as.to the right to the security provided by the acts. A 
non observance of the statutory directions in these particulars, 
does not deprive the author of the ordinary remedies by an ac- 
tion on the case and bill inequity. Besides, the publication of 
the record, and delivery of the copy, were at most intended 
only as a means of notice of the author’s right; and actual 
notice, in this case abundantly shown, dispenses with those 
modes of constructive notice. 

After stating the particular provisions of the act of 1790, the 
counsel proceeded to argue, that, on the proper construction of 
the act, the publication of the record, or the delivery of the 
copy, is not in any way connected with the right; and the 
delivery of the copy has nothing to do, even with the penalties 
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and forfeitures imposed by it. The provisions of the act are, 
in some respect, similar to those of the statute of Anne; and 
it must have been drawn with reference todt. Congress, by 
this law, did not think proper to impose all the penalties which 
are found in the act of Anne; because they were engaged in 
discharging their constitutional power of securing the author’s 
right. 

The copy to the secretary of state is a mere donation from 
the author. Congress give him no equivalent for it. The 
clerk is paid for the record; and what do government give the 
author for the copy, but security? Have they a right to sell 
the security ; to put a price on the exercise of their constitu- 
tional powers? What right does the constitution give them to 
require a donation from the author? And will it be believed, 
that they intended to forfeit his property if he did not furnish it? 

The month which may elapse after the right attaches, and 
before publication, and the six months before depositing the 
copy ; show, that these things are not conditions precedent. 

Natural rights are generally known by their own incidents. 
Property always carries with it its own indicia of ownership ; 
and literary property not less than any other. The super- 
addition of record evidence, the highest known to law and all 
that is required of ownership of real estate, was probably 
deemed sufficient by congress; and they, therefore, required 
no other of the right of an author. It would be a fair presump- 
tion, that when they had required enough, they would not go 
on to require a superfluity. 

But the publication of the record and delivery of the copy 
have been held, by a very numerous, learned and able court, 
on full argument (the court of errors in Connecticut, composed 
of the twelve judges), to be only directory ; and to have nothing 
to do with the author’s right. Nicholas v. Ruggles, 3 Day’s 
Rep. 145. 

But it is said, that although the publication and delivery of 
the copy, are not conditions precedent by the act of 1790, they 
are made so by the act of 1802 ; and that this has been decided 
in the case of Ewer v. Coxe, 4 Wash. 487, as to the publica- 
tion of the record. 

The counsel then proceeded to comment on the decision of 
Mr Justice Washington, in the case referred to ; denying that 
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the language said by him to be contained in the first section 
of the act of 1802, was contained in its and asserting that the 
meaning of the words used in the section, had been strained 
by the judge. He contended, that the act of 1802 was not 
intended to operate on the provisions of the preceding law, but 
only to refer to them as established by that law. There is no 
enacting language in the latter law; and without enacting 
language, it can be no enactment. 

It is the duty of this ‘court, before it allows property to be 
sacrificed, even if the words of an act are clear and free from 
doubt on their face; to look carefully at the intention of the 
legislature, to look at the spirit of the law and its consequen- 
ces, and at the old law, the mischief and the remedy. 

The counsel then went into an examination of both the 
statutes, for the purpose of showing that, applying these princi- 
ples, the construction of those acts should be such as was 
maintained by the appellants. In the course of this examina- 
tion, he cited, 19 Vin. Abr. 510, E.6; Plowd. 111; 2 Insti- 
tutes 200; 1 Bl. Com. 87; University v. Beyer, 16 East 
316; Postmaster General v. Early, 12 Wheat. 148. 

The act of 1802 does not make the publication and delivery 
conditions precedent, because it is impossible they should be 
so. The first act vests the right on recording the title. It 
then gives two months to publish the record, and six months 
to deliver the copy. A condition precedent is an act to be 
done precedently ; and it is impossible to publish the record 
until the record is first made, and the right attaches on mak- 
ing the record. 

The act of 1802 declares that the author, * before he shall 
be entitled to the benefit of the act” of 1790, shall, “in addition 
to the requisites,” &c. Now what was the benefit of that act ? 
It is entitled an act to secure the author’s right; and the power 
of congress is to secure the right,i. e. an existing right. How 
does the act secure the right? Only by penalties and forfeit- 
ures. It gives no action on the case, no bill in equity ; and if 
it had given them, it would have been, as to them, wholly 
inoperative, for no court had jurisdiction of them. What then 
was meant by ; what, in fact, was, the ‘ benefit of that act ?” 
Certainly the penalties and forfeitures; nothing else. We 
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claim the benefit of the act of 1819, which expressly gives a 
bill in equity, and the eircuit court jurisdiction. 

It is in vain to say that the acts in question are conditions 
precedent to the right. The right itself is recognised by the 
constitution and law, as an existing right ; and the right is not 
given by the act, but is only secured by it. The security, as 
we have shown, is the penalties and forfeitures, which we do 
not now claim. The action on the case is a remedy founded 
on the right, and not on the statute’which gives none. And 
this bill is founded on the right, and on the act of 1819. We, 
therefore, get neither the right nor remedy from the act of 
1790 ; and what benefit do we claim from it ? 

In support of the construction thus contended for, were 
cited, Rules of Construction found in 6 Bac. Abr. 379, Statute 
1, pl. 1; 383, pl. 4,5; 387, pl. 6; 391, pl. 10; 19 Vin. Abr. 519, 
Statute E. 6, pl. 86 ; 520, pl. 96; 525, pl. 129; 524, pl. 119; 
528, pl. 156; 5 Vin. Abr. Condition 2 a. pl. 2, 3, 4, 5; 528, 
pl. 154, 158. 

It is agreed that the object of the requisites in the act is to 
give notice, and statutes, however strong their language or 
positive their enactments, which require things to be done 
for notice, are held not to apply; and that their provisions need 
not be complied with, where actual notice is proved. Such 
are the registry acts, and other similar acts, which declare 
that instruments shall be absolutely void if not recorded. Le 
Nevé v. Le Nevé, 2 Atk. Rep. 650; Jackson ex dem. v. Bur- 
gett, 10 Johns. Rep. 460; Jackson ex dem. v. West, 10 Johns. 
Rep. 466. 

It is fully shown by the evidence that the defendant had 
notice; and a part of that evidence shows that the claim of the 
appellant, Mr Wheaton, was admitted. 

The rule is that the provisions of the registry acts do not 
apply except in cases of bona fide purchasers. Whatis a bona 
fide purchaser? A purchaser without notice ; no matter what 
his property, or his attempt to get it, has cost*him. Is Mr 
Peters a bona fide purchaser ? 

It is objected that the record of some volumes is taken out 
as author and proprietor. In answer we say, it is the clerk’s 
duty to make out the record ; and we cannot be held to forfeit 
our property, because he has not done it correctly. 
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But the record is right. As author, and not having parted 
with the right, Mr Wheaton was also proprietor. The act is 
adapted to a proprietor as well as author, and to enable a pro- 
prietor who is not the author to secure a copyright. In our 
case Mr Wheaton is described as author, and the super-addi- 
tion of proprietor is mere surplusage. 

6. The directions of the acts of congress as to the publica- 
tion of the record and. delivery of the copy to the secretary of 
state; and the renewal of the right to the first volume have 
been complied with; and the complainants have offered all the 
proof they are bound to offer of those facts. 

In support of these positions, the counsel referred to the evi- 
dence in the record. 

As to the delivery of copies to the secretary of state, he 
stated, that the law is silent as to any proof. It directs no 
memorandum of the deposit to be miade.. The presumption, 
therefore, is, that none is made. And, in fact, they did not 
begin to make any until about the close of these volumes. 

It appears, that certificates were given, sometimes, latterly. 
But the law does not direct them, does not know them; and 
why should one take them? Would they be evidence of any 
thing if he had them? And Mr Brent proves the greatest 
irregularity as regards certificates and memoranda. Mr Carey 
proves the same thing. 

But the law does say, that the secretary of state shall pre- 
serve the copies in his office. This then is the evidence 
required by law, that the volumes have always been in his 
office, since within six months of their publication. And this 
is proved by Mr Brent’s deposition. ‘The volumes are and have 
been there. It is for them to show that they were not placed 
there by us under the law. 

How can we prove, by parol, facts which occurred from six- 
teen to seventeen years before the proof taken in this cause? 
The proof must be by parol ; and such proof the law presumes 
to be out of men’s power after the lapse of six years. Without 
the copies having actually been found there, the law would 
presume that an act enjoined by law to be performed, was per- 
formed after such a lapse of time. It would presume it, in 
favour of right and natural justice against a wrong doer. See 
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a case of presumption, even of the enrolment of articles of 
apprenticeship, against positive evidence to the contrary. The 
King v. The Inhabitants of Long Buckley, 7 East 45. 

But we have proved, positively, by the evidence of Mr Brent, 
that eighty copies of every volume were delivered under the 
reporter’s salary act, within the six months after publication. 
The four acts of congress allowing the reporter his salary, also 
provide, that he shall within six months deliver eighty copies 
to the secretary of state ; one of which he is to keep and trans- 
mit to his successor in office, of course to be preserved in the 
office. 

The fact is, that eighty-one copies were sent, but the law 
giving the salary, not requiring more than eighty, the papers 
in the department under these acts speak of but eighty ; and 
all being sent to the department together, is the reason why 
there was no minute, of memorandum, or certificate, as in 
some cases under the copyright law. 

And is not this within the letter of the copyright law, the 
delivery of the eighty copies alone? And if we have complied 
with the letter of the law, ought it not to save us from a for- 
feiture of our property ? Is it not within the spirit of the law ? 
The judge in the court below insists it is for notice ; the coun- 
sel insist it is for notice. And is it not as good notice, if it is 
there under one law, as under the other? But the judge who 
decided the case below says, that it is not required under the 
salary law to be kept in the office. It is submitted, that it is 
as much required to be kept there under one law as another. 
At all events, the condition, if it be a condition precedent, is 
substantially performed by it ; and this, as has been shown, is 
sufficient. 

The copyright for the first volume of Wheaton’s Reports was 
renewed in New York, the place of residence of the author. 
This was done before the publication of any volume of the Con- 
densed Reports, containing any of the matter in Wheaton’s 
Reports. Mr Wheaton had not parted with his property in 
them ; and by the third section of the act of 1790, it is required 
that the title shall be deposited, and the record made in “the 
clerk’s office of the district court where the author shall reside.” 

Law reports, like other books, are objects of literary property ; 
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and Mr Wheaton was the author of the reports in question in 
this case, and entitled to the copyright in them. The other 
complainant, Mr Donaldson, has a limited property in the copy 
by assignment from Mr Wheaton. 

It was never doubted in England, that law reports were the 
subject of copyright. The only question was, whether the pre- 
rogative of the crown did not monopolize all law books, so as 
to exclude an author’s right. Cited in support of this point, 
Roper v. Streater, Skin. Rep. 234 ; 4 Burr. 2316, 2403; Ton- 
son v. Walker, 3 Swanston 673; 3 Ves. 709; 2 Bro. Parl. 
Cases 100. 

The prerogative right, however, is now abandoned, and has 
long been in England. Maugham, 101, says, “it is now 
treated as perfectly ridiculous.” Godson says the same thing 
(Patents 322, 323). See 4 Burrows 2415, 2416, as to the 
reason of the prerogative. It there appears the king intro- 
duced printing into England. 

It is not necessary, however, to produce cases to prove a 
right so obvious, until cases are produced or principles estab- 
lished which show that it does not exist. There are neces- 
sarily but few cases, because the right has not been questioned. 
One fact is enough, without cases. We know the great price 
of law reports in England, and we know, of course, that but 
one person does publish, viz. the proprietor: that there are 
never contemporaneous editions of the same reports: that a 
single whole edition is exhausted before another is published, 
and sometimes lasts half a century. Why isthis? Who pre- 
vents enterprize and cupidity from participating in this field ? 
What can it be except the copyright ? 

As to the objection that the matter of which the report is 
composed is not original ; we answer this is wholly unnecessary 
in copyright. There is no analogy in that respect between 
copyrights and patents. A man who makes an Encyclopedia 
may have a copyright, although he does not write a word of 
it. And in Carey v. Kearsley, 4 Esp. Rep. 168, where it was 
attempted to show that the survey in which the copyright was 
claimed, was made at the expense of the post office, and that 
the copyright belonged to the post office, Lord Ellenborough 
said, “I do not know that that will protect the defendant, 
At law the first publisher, even though he has abused his trust 
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by procuring the copy, has a right toit ; and to an action against 
the person who publishes it without authority from him.” 

The salary of the reporter was never designed to be a com- 
pensation in full, and to deprive him of his copyright. Had 
such an effect been intended, or thought of, it would have been 
expressed. It stipulates an equivalent for the sum allowed 
him, or a greater part of it, viz. eighty copies. When con- 
gress, by the last reporter’s act, reduced the price of the volume 
to five dollars, the copyright was considered. 

Mr Wheaton published his first volume without a salary. 
He had been appointed reporter by the court, and was looking 
to the profits of the copy as his only compensation. But it 
was found unequal to the labour and time, and in truth no 
compensation. In this state of things, to enable him to go on, 
congress give him one thousand dollars (for which he gives 
them back eighty copies); and say nothing of its being an 
equivalent for his copyright. The copyright was established in 
England, and in this country, before the law was passed. And 
is established property to be taken away by implication? Does 
any one believe that Mr Wheaton would have spent half a 
year or more in making and publishing these reports, if he had 
supposed he had not the copyright? After deducting the 
eighty copies, the thousand dollars would not leave enough to 
pay the expenses of a gentleman in Washington during the 
term, and going and coming. Besides, he took steps to secure 
his copyright every year. It was considered a copyright book. 
Congress saw this and knew it. Their laws with him were 
contracts, made under a full knowledge of existing facts. And 
shall it be said, when they made no exception of the copyright, 
and knew that he relied on it, that they intended to deprive 
him of it? It would have been a fraud unworthy of congress; 
as it would have been disgraceful to an individual. Other 
reporters in this country, in the state courts, who had salaries, 
had always secured their copyright; (even Mr Peters has 
secured his), and the right to do so was never doubted. 

Mr Wheaton published the first volume without salary ; 
consequently this objection cannot apply to that. 

As to the cases and abstracts, they are clearly Mr Wheaton’s 
own composition. He acquired the right to the opinions by 
judges’ gift. They invited him to attend at his own expense 
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and report the cases ; and there was at least a tacit engagement 
on their part to furnish hinfwith such notes or written opinions 
as they might draw up. This needs no proof: it is the course 
of things, and is always done. The mere appointment proves 
all this. Was this engagement, this understanding, ever alter- 
ed? Do not the judges of this court know that Mr Wheaton 
believed he was acquiring a property in his reports? Did they 
not suppose he would be entitled to it, if he took the necessary 
steps to secure it 2 

Were not the opinions of the judges their own to give away ? 
Are opinions matter of record, as is pretended? Was such a 
thing ever heard of? They cannot be matters of record, in 
the usual sense of the term. Record is a word of determinate 
signification ; and there is no law or custom to put opinions 
upon record, in the proper sense of that term. Nor were they 
ever put on record in this case. They were given to Mr 
Wheaton, in the first instance. Blackstone, 1 Comm. 71, 72, 
shows that the reasons of the court are not matter of record. 

The copy in the opinions,.as they were new, original and 
unpublished, must have belonged to some one. If to the 
judges, they gave itto Mr Wheaton. That it did belong to 
them is evident ; because they are bound by no law or custom 
to write out such elaborate opinions. ‘They would have dis- 
charged their duty by delivering oral opinions. What right, 
then, can the public claim to the manuscript? The reporter’s 
duty is to write or take down the opinions. If the court choose 
to aid him by giving him theirs, can any one complain ? 

But we allege and prove that Mr Wheaton was the author 
of the reports; that he published them. This is enough to 
entitle him toa copyright, until they prove that he is not. 
The burden of ‘proof is on them. (See Carey v. Kearsley, 
4 Esp. R. 168, already cited. ) 

It is contended that it is against public policy to allow re- 
ports to be copyrighted. And extravagant suppositions are 
made, as, that an author might destroy them, or never pub- 
lish them, or put an unreasonable price on them. 

Is one to be divested of property, is a common rule of law to 
be overthrown, because the imagination of man can devise a 
danger which may arise, however improbable? And besides, 
in this case the reporter would lose his salary ; and in all cases 
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he must lose his place, if he were guilty of any of such absur- 
dities. = 

As to enhancing the price, which is one of the evils appre- 
hended, if the author were to do it unreasonably he would 
lose his place ; and he must always do it to his own injury, for 
he would lose his sales and profit. In England, the statute of 
54 Geo. III., amending the statute of Anne, omits the provision 
in the statute of Anne intended to prevent too high a price. 
This shows that experience had proved that no such evil was 
to be apprehended. In Germany, where a free, perpetual 
copyright exists, books are cheaper than any where else in the 
world. (Maugham 14, 15.) 

Congress had power to apply the remedy, and they did apply 
it, when they thought proper, by fixing the price. 

It is attempted to put judicial decisions on the same ground 
as statutes. It is the duty of legislators to promulgate their 
laws. It would be absurd for a legislature to claim the copy- 
right; and no one else can do it, for they are the authors, and 
cause them to be published without copyright. Statutes never 
were copyrighted. Reports always have been. 

It is said that one employed by congress to revise and pub- 
lish the statutes, might as well claim a copyright as a re- 
porter. The difference is, one is employed to act as a mere 
agent or servant, or clerk of the legislature, to prepare the 
laws to be properly promulgated. He is engaged to do what 
it is well understood never is’ copyrighted, and does not admit 
of copyright. There isa distinct understanding, a contract, 
that he is to do the work for his compensation, and not to claim 
a copyright. But a reporter is not an agent employed by con- 
gress. He is, and is understood to be engaged for himself, as 
principal ; and congress buy eighty copies, and add a salary to 
his profit from his copy. He was doing before the act what it 
was understood he could copyright, and what he did copyright ; 
and the act does not intimate that there was to be any change ; 
and he went on copyrighting, and they renewed his salary 
without any objection or stipulation. 

It is the bounden duty of government to promulgate its sta- 
tutes in print, and they always do it. It is not considered a 
duty of government to report the decisions of courts, and they 
therefore do not do it. The oral pronunciation of the judg- 
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ments of courts is considered sufficient. Congress never em- 
ployed a reporter, and thy never gave any one any compen- 
sation, before Mr Wheaton. Mr Cranch reported without 
compensation, and relied upon his copyright; and Mr Whea- 
ton continued, with a full understanding that he was to report 
in the same way. 

Are the court prepared to deprive all the authors of reports 
in this country of their copyrights? Of property which they 
have laboured to acquire, with the full belief, of all others as 
well as of themselves, that they were to be legally entitled 
to it? 

8. The publication of the defendants is a violation of the 
complainants’ rights. 

The quo animo of the publication is important. An abridge- 
ment was not contemplated ; and the work was intended to be 
supplied at less cost. This is stated in the proposals annexed 
to the bill. The answer admits the decisions contained in 
the third Condensed Reports to have been previously publish- 
ed in Wheaton’s Reports, and that it is intended to continue 
the publication of the same. It is denied in these papers that 
Mr Wheaton could have a copyright ; and if he could, that he 
has taken the necessary steps to secure it. 

The actual violation of the complainants’ rights consists in 
having: first, printed the abstracts made by Mr Wheaton ; 
secondly, in taking the statements of the cases made by Mr 
Wheaton, verbatim, from Wheaton’s Reports; thirdly, in having 
taken points and authorities, and, in some instances, the argu- 
ments, and in all cases oral opinions from Wheaton’s Reports, 
and for which, of course, no materials could be found elsewhere ; 
fourthly, in having printed the whole of the opinions, which, 
it is not pretended, were found elsewhere. No resort was had 
to the records for the statements of the cases. 

The Condensed Reports are not a fair abridgement. Cited, 
Butterworth v. Robinson, 5 Vesey 709; 1 American Jurist 
157; Mangham 129 to 136. 


The appellees submitted the following points, for the con- 
sideration of the court : 
1. That the book styled “ Wheaton’s Reports,” is not law- 
fully the subject of exclusive literary property. 
VOL. VIII.—4 € 
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2. If the book of reports of the complainants be susceptible 
of exclusive ownership, such ownersffip can be secured only by 
pursuing the provisions of certain acts of congress. 

8. The provisions of the acts of congress have not been ob- 
served and complied with, by the complainants, or others, in 
their behalf. 

4. Reports of the decisions of the supreme court, published 
by a reporter appointed under the authority of the acts of con- 
gress, are not within the provisions of the laws for the protec- 
tion of copyrights. (a) 

5. The entries of the copyrights by the appellant, claim more 
than Mr Wheaton was, in fact or in law, entitled to, as “au- 
thor,” “ proprietor,” “ author and proprietor,” and were for this 
cause void. 

6. The work styled Condensed Reports, is not an illegal 


interference with the right, whatever it may be, in Wheaton’s 
Reports. 


Mr J. R. Ingersoll, for the defendants. 

The defendants submit the following argument in answer 
to the complaint exhibited by the bill and testimony of the 
appellants. 

They propose to show : 

1. That the book styled “ Wheaton’s Reports,” is not law- 
fully the subject of exclusive literary property. 

2. If the book of reports of the complainants be susceptible 
of exclusive ownership, such ownership can be secured only by 
pursting the provisions of certain acts of congress. 

3. The provisions of the acts of congress have not been ob- 
served and complied with, by the complainants or others in 
their behalf. 

1. The character of the work in which the right to literary 
property is asserted by the complainants, is sufficiently de- 
scribed in their own bill. It consists, they say, of twelve 


(a) As the court gave no opinion upon this point, and, as the reporter has 
been informed, did not consider it when the case was disposed of, a great por- 
tion of the arguments upon it by the counsel for the appellees, has been 
omitted in this report. Should the case be brought again before the court, as 
it will be in the event of the issue directed by the court being found for the 
appellants, this point will be urged to a decision. 
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books of reports of the decisions of. the supreme court of the 
United States. It was prepared in the due exercise of the ap- 
pointment of Mr Wheaton as reporter, which he derived from 
the court. The writings or memoranda of the decisions were 
furnished by the judges to Mr Wheaton, who alone preserved 
the notes and opinions thus furnished to him, together with 
other materials compiled by himself; and having retained all 
these materials in his possession exclusively, he finally de- 
stroyed them. The work, agreeably to the description of it 
in the bill, is composed of “ cases, arguments and decisions.” 
However rich it may be in other materials, they are not made 
the subject of claim; nor is any interference with them alleged, 
or made in any degree the subject of complaint. The claim 
and complaint are confined to the reports properly so called. If 
the profession and the country are indebted to the individual 
exertions of the reporter for valuable notes, which may have 
been usefully inserted to increase his emoluments, or enlarge 
his literary reputation, they are not at all connected with the 
work as described and exclusively claimed in the proceedings 
before the court. 

Reports are the means by which judicial determinations are 
disseminated, or rather they constitute the very dissemination 
itself. This is implied by their name ; and it would necessarily 
be their nature and essence, by whatever name they might be 
called. The matter which they disseminate is, without a figure, 
the law of the land. Not indeed the actual productions of the 
legislature. Those are the rules which govern the action of the 
citizen. But they are constantly in want of interpretation, and 
that is afforded by the judge. He is the, “lex loquens.” His 
explanations of what is written are often more important than 
the mere naked written law itself. His expressions of the 
customary law, of that which finds no place upon the statute 
book, and is correctly known only through the medium of re- 
ports, are indispensable to the proper regulation of conduct in 
many of the most important transactions of civilized life. Ac- 
cordingly, in all countries that are subject to the sovereignty of 
the laws, it is held that their promulgation is as essential as 
their existence. Both descriptions of laws are within the prin- 
ciple. The source from which they spring makes no difference. 
Whether legislative acts, or judicial constructions or decrees, 
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knowledge of them is essential to the safety of all. A pregnant 
source of jurisdiction to the enlightened tribunal to which this 
case is now submitted, is altogether foreign to the enactments 
of the legislature. The extended principles of national law, 
and the rules which govern the maritime intercourse of individ- 
uals, are fairly and authoritatively known only as they are pro- 
mulgated from this bench. It is therefore the true policy, in- 
fluenced by the essential spirit of the government, that laws of 
every description should be universally diffused. To fetter or 
restrain their dissemination, must be to counteract this policy. 
To limit, or even to regulate it, would, in fact, produce the 
same effect. Nothing can be done, consistently with our free 
institutions, except to encourage and promote it. Every thing 
which the legislature or the court has done upon the subject 
is purely of that character and tendency. 

The defendants contend, that to make “ reperts” the subject 
of exclusive ownership, would be directly to interfere with 
these fundamental principles and usages. They believe that 
no man can be the exclusive proprietor of the decisions of 
courts or the enactments of the legislature ; and that nothing 
in the light of property in either can be infringed. 

The two things being analogous, let the illustration of the 
one in controversy be derived from the one that is not. That 
a particular act of congress, or any number of acts of congress, 
could be made any man’s exclusive property, has perhaps never 
been supposed. Yet the same labour is devoted to the con- 
struction of them—the same degree of talents is required for 
the due and proper composition of them. A particular indi- 
vidual receives them for publication, and the manuscripts may 
be said to belong to him; for “ having retained such materials 
in his possession exclusively,” as long as he had occasion for 
them, in every case it may probably be said, “he finally de- 
stroyed the same.” This person is specially employed to 
oublish the acts of congress. He does so, under an appoint- 
ment, which has been deemed, by some learned judges, incom- 
patible with the tenure of an office under one of the states. 
Where, then, does the parallel end? An individual may volun- 
tarily publish an edition of the laws. But he does not by such 
publication make the laws his own. It is not necessary to 
determine whether he has or has not exclusive property in the 
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peculiar combination, or in the additional matter which his 
edition may contain. He certainly does not, by either combi- 
nation or addition, appropriate to himself that which is neither 
the one nor the other ; and his combination being untouched, 
and his additions discarded, a stranger may surely use as he 
pleases, that which at first was public property, and is public 
property still. Those acts themselves are no more the pro- 
perty of the editors, than the hall in which they were enacted 
is the property of the members who passed the laws, 

If either sfatutes or decisions could be made private property, 
it would be in the power of an individual to shut out the light 
by which we guide our actions. If there be any effect derived 
from the assertion, that the judges furnished their decisions to 
the reporter, the gift would be both irrevocable and uncontrol- 
lable, even by the judgesthemselves. The desires of the court 
to benefit the public, and the wishes and necessities of the pub- 
lic to receive the benefit, might alike be frustrated by a per- 
verse or parsimonious spirit. A particular case, or a whole 
series of cases, might be suppressed by a reporter endowed 
with different feelings from those of the highly respectable 
complainant in this cause. It might become the interest of 
such a person to consign the whole edition to the flames, or to 
put it at inaccessible prices, or to suffer it to go out of print 
before the country or the profession is half supplied. These 
are evils incident to every publication which can be secured by 
copyright. Mere individual works, whether literary or reli- 
gious, the authors can undoubtedly thus control. During the 
“limited time” for which they are éonstitutionally secured in 
an exclusive enjoyment of them, there is no remedy. Their 
right is perfect during that period. A similar right must exist, 
if at all, in the publisher of reports. Can such a power be as- 
serted, with all its consequences, over the decisionsof the highest 
judicial tribunal of the land? 

We are not to be told, that the interest of the proprietor 
would secure the country against so great an evil. The law 
endeavours to prevent the occurrence of any possible wrong, 
although it may not anticipate the precise mode of accomplish- 
ing it. But there are contingencies readily conceivable when 
the interest of a venal reporter might be promoted by the course 
suggested. A party might feel it to his own advantage, and 
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therefore make it to the advantage of the reporter, to suppress a 
part, or the whole of the edition of his work. The law cannot 
and ought not to be made the prisoner or the slave of any indi- . 
vidual. 

It is proper here to draw a distinction between reports, the 
immediate emanations from the sources of judicial authority, 
and mere individual dissertations, or treatises, or even compi- 
lations. These may be of great utility, but they are not the 
law. Exclude or destroy them, and the law and the knowledge 
of it still exists. The same fountains from which the authors 
of them drew, are accessible to others. These private works 
may be regarded as so many by-paths to the temple of justice, 
smoothed and straightened by individual labour, and laid out 
for greater convenience over private ground. The owner may 
close them at his pleasure, and no one can complain. But the 
entrance to the great temple itself, and the highway that leads 
to it, cannot be shut without tyranny and oppression. It is 
not in the power of any department of the government to 
obstruct it. 

The reports in England used to be printed with the express 
permission or allowance of the twelve judges prefixed. Pro- 
bably it would have been held a contempt of court to print 
them without. We are told, that four reporters were formerly 
appointed by the king “to commit to writing, and truly to de- 
liver, as well the words spoken, as the judgments and reasons 
thereupon given,” in the courts of Westminster. 3 Croke’s 
Reports, preface. When sergeant Henden vouched for author- 
ity Dalison’s printed reports, Sir Henry Hobert ‘demanded of 
him by what warrant those reports of Dalison’s came in print.” 
3 Croke’s Reports, preface. 

Sir James Burrow rebelled against the habit of receiving a 
special allowance or recommendation from the judges, prepara- 
tory to publication, and actually published without any alloca- 
tur. His preface, p. 8, which explains all this, also has a refer- 
ence to the property of the reporter. But that has, evidently, no 
allusion to copyright property, for it refers to a proceeding 
previous to the publication by the reporter : viz. a surreptitious 
publication by some other person, “ and after the surreptitious 
edition has been stopped by an injunction, the book has been 
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published, with consent of the reporter, without leave or 
license, and no notice taken or complaint made of it.” 

Reporting, however, in England, as it respects the common 
law courts at least, is a very different thing from reporting in 
this country. There the reporter has, with regard to the de- 
cisions themselves, a labour to perform which requires expe- 
rience, talents, industry and learning : and he receives nothing 
from the judges to aid him in his task. Here (with respect 
to the opinions), he does nothing more than transegibe, if he 
does so much. And having received the manuscripts from 
the judges, if he should not himself publish them, they are 
withheld from the public, to the infinite detriment of the whole 
nation. 

The cases that have been decided in England have, as it 
should seem, turned on a question of prerogative, and not of 
copyright. 

Such was the point in the Company of Stationers v. Sey- 
mour, 1 Mod. 256. ‘“ Matters of state, and things that con- 
cern the government, were never left to any man’s liberty to 
print that would. And particularly, the sole printing of law 
books, has been formerly granted in other reigns.” 

The case in 1 Vern. 120 (Anonymous), was a motion by the 
king’s patentees for an injunction to stop the sale of English 
bibles, printed beyond sea. The lord keeper then referred to 
the circumstance, that a patent to print law books had been 
adjudged good in the house of lords. 

In the case of Company of Stationers and Parker, Skinner 
233, Holt arg. : “agreed that the king had power to grant the 
printing of books concerning religion or law, and admits it to 
be an interest, but not a sole interest.” The court inclined for 
the defendant, (who had pleaded the letters patent of the king, 
which granted to the University of Oxford to print omnes et 
omni modo libros which are not prohibited to be printed, &c.) 
and they said that “this is a prerogative of power which the 
king could not grant so, but that he might resume it, but other- 
wise it is of a grant of an interest.” 

In Gurney v. Longman, 5 Ves. 506, 507, Lord Erskine de- 
clared that he granted the injunction (as to publishing the 
Trial of Lord Melville) “not upon any thing like literary 
property, but upon this only, that these plaintiffs are in the 
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same situation, as to this particular subject, as the king’s 
printer, exercising the right of the crown as to the prerogative 
copies.” 

The cases of Bell v. Walker, 1 Bro. C. C. 451, and Butter- 
worth v. Robinson, 5 Ves. 709, are not sufficiently developed, 
to show whether they turned upon copyright proprietorship, or 
a proprietorship derived from a prerogative grant. 

It cannot be contended, with any semblance of justice, that 
the mere opinions of the judges, communicated to Mr Wheaton, 
as it is alleged they were, could be the subject of literary pro- 
perty. A book composed in part of those opinions, and in part 
of other matters, does not change the nature of the opinions 
themselves. Anindividual who thus mingles what cannot be 
exclusively enjoyed, with what can, does, upon familiar princi- 
ples, rather forfeit the power over his own peculiar work, than 
throw the chain around that which is of itself as free as air. 
The intermixture, if it affect either description of materials, 
must render the whole unsusceptible of exclusive ownership. 
That which is public cannot, in its nature, be ‘made private, 
but not e contra. The lucubrations of the reporter assume the 
hue of the authoritative parts of his book, and must abide by 
the result of a connexion so framed, and a colour so worn. 
Whether a stranger could extract the original parts in the face 
of a copyright, and publish them alone, it is not necessary to 
discuss. But upon the principles just asserted, he could give 
additional dissemination to the whole, as he finds it connected 
together. And he could, it is conceived, unquestionably select 
what is justly public property, and leaving the merely private 
work of the reporter untouched, publish the rest with entire 
impunity. 

2. Our second point is, that the exclusive ownership of an 
author can be obtained only by pursuing the provisions of the 
acts of congress. 

Upon this particular point, a moment’s attention will be use- 
fully given to the celebrated case of Miller v. Taylor, 4 Burr. 
2303, and its companion, Donaldson v. Beckett, 4 Burr. 2408. 

Judgment of the court of king’s bench having been entered 
for the plaintiff, in Miller v. Taylor, a decree of the court of 
chancery was founded upon it in the case of Donaldson v. 
Beckett and others. This came before the house of lords on 
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an appeal, and the decree of the court of chancery (and, of 
course, Miller v. Taylor along with it, in principle) was re- 
versed, “ the lord chancellor seconding Lord Camden’s motion 
to reverse.” Besides the influence of the decision itself, we 
have the force of these professional opinions, and that of a ma- 
jority of the eleven judges, who gave their sentiments, that 
the existence of the statute deprived the author of any right of 
action Which he may have had at the common law. 

The question of a common law right has not been decided 
favourably to the author; and if it had been, the existence of 
a statute is thus recognized as superseding both the right and 
the remedy which may have previously existed. The margi- 
nal note of Sir James Burrow to Miller v. Taylor, 4 Burr. 2303, 
itself is, ‘authors have not by common law the sole and ex- 
clusive copyright in themselves or their assigns in perpetuity 
after having printed and published their compositions,” &c. 
If in England, the source and fountain of the common law, no 
such right exists, what can be alleged in favour of its exist- 
ence in these United States? We contend that there could be 
no such common law right here, even if there were no statute : 
and that if there could be, it is incompatible with the provi- 
sions of the statute. 

All the arguments contained in the powerful and splendid 
opinion of Mr Justice Yates in Miller v. Taylor, 2 Burr. 2354, 
are of irresistible force here. 

Feudal principles apply to real estate. The notions of per- 
sonal property of the common law, which is founded on natu- 
ral law, depend materially on possession, and that of an adverse 
character, exclusive in its nature and pretensions. Throw it 
out for public use, and how can you limit or define that use? 
How can you attach possession to it at all, except of a subtle 
or imaginative character? If you may read, you may print. 
The possession is not more absolute and entire in the one case 
than the other. It is an artificial, and therefore arbitrary rule 
which draws the distinction; and in order to render it avail- 
able, the lesson must be read in the statute, and the means 
must be resorted to which are there pointed out. Even in the 
face of a statute backed by the constitution itself, let an in- 
ventor lose his possession, and his privilege is gone. The 
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decision of this court as to the patent for fire hose, was to this 
effect. Pennock v. Dialogue, 2 Peters 1. 

If the right secured by statute does not enable the owner to 
reclaim his Jost possession, even when aided by the common 
law, (if it be so) how can the common law, independently of 
all statutes, avail? 

Analogous rights, if such they may be called, are nothing 
without actual possession and use. Light and air, and a part 
of the great ocean, may be claimed and held, as long as neces- 
sary for the occupant; but abandon the immediate occupation, 
and the exclusive power and exclusive possession are gone 
together. 

These and similar reasons contribute to show the source of 
literary property every where. They justify the positive pro- 
visions, and manifest the wisdom of them which give existence 
to it among ourselves. It is not to be found in natural law or 
common law, and the deficiency is wisely and aptly supplied. 

The inconveniences to the public that would be the conse- 
quence of mere common law assertion of the right would be 
endless. It would lead to perpetual strife. If the mere indi- 
vidual stamp of authorship would afford even a foundation for 
a claim, originality might be pretended to by numerous indi- 
viduals, and a test of truth might not be obtained. If the real 
author give his work the: official stamp of originality before it 
goes forth into the world, most of the questions that would 
otherwise occur are anticipated. The source of exclusive 
ownership is therefore found in positive enactments, and not in 
any unwritten law. 

What is the common law of the United States? To sustain 
a copyright it must be a very different thing from what the 
sages of the American law have supposed. To construe exist- 
ing laws and contracts, to aid in giving them effect, to furnish 
lucid definitions, sound principles and apt analogies, it is rich 
in the most important uses. For all these and various other 
purposes it is indispensable. Most of the crimes prohibited by 
statute would be misunderstood without its assistance ; all of 
the civil enactments would become obscure if it did not shed 
its light in never-failing streams upon them. Yet it cannot 
originate a single punishment, or create a single crime. It 
does not give any jurisdiction to the judge, or increase the 
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number or widen the extent of the subjects on which he has 
authority to decide. When he has a duty to perform, it gives 
him wisdom and strength to perform it; but the duty itself it 
cannot create, enlarge, diminish or destroy. 

This subject is well treated of by Mr Duponceau in his Dis- 
sertation on the Nature and Extent of the Jurisdiction of the 
Courts of the United States. In his preface, page xi, he says, 
* the common law in the United States is no longer the source 
of power or jurisdiction, but the means or instrument through 
which it is exercised ; therefore, whatever meaning the words 
common law jurisdiction may have in England, with us they 
have none: in our legal phraseology they may be said to be 
insensible.” 'To them may be applied the language in which 
the common lawyer of old spoke of a title of the civil law: “in 
ceux parolx n’y ad pas entendment.” 

Again, preface, pages xiv, xv, “ I contend that in this country 
no jurisdiction can arise,” from the common law as a source of 
power—* while,” as a means for its exercise, “every lawful 
jurisdiction may be exercised through its instrumentality, and 
by means of its proper application.” 

The common law would be impracticable in its application 
to copyrights in the United States. It might vary in every 
state in the union from the rest. What is the common law 
of New York or Pennsylvania? It is the common law of 
England, as it has been adopted or modified in those respective 
states. Each state then has or may have its own common law 
as a system, or as it applies to a particular subject of regula- 
tion or control. But copyrights, as recognised by the United 
States, must be uniform. There cannot therefore be a state 
common law for copyrights for the want of necessary unifor- 
mity: and if the United States cannot derive it through the 
states, they have it not at all. “This power,” says Chancellor 
Kent, 2 Com. 299, “was very properly confided to congress, for 
the states could not separately make effectual provision for the 
case.” 

The states themselves at no time ever treated this as a com- 
mon law right. Before the adoption of the federal constitution, 
accordingly, several of them are found to have made special 
provision by statute on the subject. New Hampshire, Massa- 
chusetts, Connecticut, New Jersey, Maryland and North Caro- 
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lina, each passed acts of assembly to secure to anthors an ex- 
clusive enjoyment for a term of years. Why should they have 
secured a right already in full existence? They might have 
merely provided a penalty for an already perfect right. The 
periods for which an exclusive right is maintained are different 
in these provincial enactments. In Germany this difficulty is 
cured by rendering them perpetual in each department. But 
there is no common government in that country to which the 
subject can be referred. 

This is a subject expressly ceded by the states to the gene- 
ral government. It is extinguished with regard to them in all 
its parts. Whatever power or control the states might have 
exercised is now gone, and all is vested in the United States. 
No common law power, then, of any kind in relation to copy- 
rights exists. Not in the states, for they have surrendered the 
whole subject to the federal government. Not in the United 
States, for they exercise only the jurisdiction which is confer- 
red by the constitution and the laws. Nor have they declined 
or omitted to fulfil the trust thus confided to them. If some 
powers are left unexercised (as in the case of bankruptcy), such 
omission cannot be asserted with regard to the protection of 
literary property. It is amply provided for. No assistance is 
needed from any other jurisdiction ; no deficiency is even sug- 
gested to have been left to be supplied. 

Mr Duponceau, in his treatise already cited, page 101, as- 
serts, “that when the federal courts are sitting in and for the 
states, they can, it is true, derive no jurisdiction from the com- 
mon law ; because the people of the United States, in framing 
their constitution, have thought proper to restrict them within 
certain limits: but that, whenever, by the constitution, or the 
laws made in pursuance of it, jurisdiction is given to them 
either over the person or subject matter, they are bound to 
take the common law as their rule of decision, whenever other 
laws, national or local, are not applicable.” 

Judge Chase, in the case of the United States v. Worrall, 2 
Dallas’s Rep. 384, uses this comprehensive phrase, “in my opi- 
nion the United States as a federal government HAVE No coM- 
MONLAW!” “Tf indeed the United States can be supposed for 
& moment to have a common law, it must, I presume, be that 
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of England ; and yet it is impossible to trace when or how the 
system was adopted or introduced.” 

It would be most strange if the double jurisdiction did exist. 
The constitution, and the statutes enacted in furtherance of its 
provisions, instead of providing or extending rights and reme- 
dies, would have greatly limited and restrained them: instead 
of doing, as they were designed to do, much benefit to the 
author, they have done him much positive harm. He had 
already, according to the theory we-are opposing, rights by 
the common law. These rights, if they were perfect in their 
nature, were unlimited in their extent. The patronage of 
American legislation then abridges the duration of the right, if 
it does not curtail its enjoyment, by imposing restraints and 
prescribing preliminary forms. It does more, it draws a dis- 
tinction between the stranger and the citizen or resident ; but 
the distinction, if it mean any thing, is in favour of the former, 
and against the latter. The natural law, orcommon law, would 
be unlimited in the duration of the privilege which it would 
confer ; and the labour and skill exhibited in the composition, 
would secure the right. This would be an innate privilege of 
the foreigner. The statute law afterwards comes and confines 
the security to a term of years, and makes the way to obtain 
it intricate, or at least perplexed! How does this consist with 
the language or the spirit of the eighth clause of the eighth 
section of the first article of the constitution? That clause 
ordains, that congress shall have power “to PROMOTE the pro- 
gress of science and useful arts, by securing for limited times, 
to authors and inventors, the exclusive right to their respective 
writings and discoveries.” It would not be to promote, but to 
retard that progress, if it possessed already a more active sti- 
mulus. There would be no occasion to secure for a limited 
time, if the exclusive right already existed in perpetuity. 

The case of Ewer v. Coxe, 4 Washington’s Circuit Court 
Reports 487, is broad enough to cover all that is now con. 
tended for. Judge Washington having demonstrated the ne- 
cessity of the proprietor’s complying with the provisions of the 
act of congress, in order to obtain the benefit conferred by 
that act, declares “if he has not that right, he can have no 
remedy of any kind.” The right thus referred to, was one 
purely under the statute. But it was the only available one 
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that could exist ; the only one that could carry with ity or be 
productive of any remedy, 

In order to sustain his claim at all, an author who has not 
complied with the provisions of the statute, must make out 
these several positions :— 

1. That a right and a remedy existed independently of the 
statute, and prior to it. 

2. That the provision of redress by the statute does not take 
away a previous right. 

We have endeavoured to show that the first of these posi- 
tions is unsound, and if so, the second is altogether inappli- 
cable. 

The language of tle supreme court of New York (Almy v. 
Harris, 5 Johnson 175; see also Scidmore v. Smith, 13 John- 
son 322 and 1 Roll. Abr. 106, pl. 16), applied to a totally 
different matter, may be usefully quoted here. “If Harris 
had possessed a right at common law, to the exclusive en- 
joyment of this ferry, then, the statute giving a remedy in 
the affirmative, withcut a negative expressed or implied for 
a matter authorized by the common Jaw, he might, notwith- 
standing the statute, have his remedy by action at the common 
law. 1Com. Dig., Action on Statutes, C. But Harris had no 
exclusive right at the common law, nor any right but what 
he derived from the statute. Consequently, he can have no 
right since the statute, but those it gives; and his remedy, 
therefore, must be under the statute, and the penalty only can 
be recovered.” 

“ But where a statute gives a right, and furnishes the-rem- 
edy, that remedy must be pursued.” Gedney v. The Inhabi- 
tants of Tewksbury, 3 Mass. Rep. 309. And, “when a 
statute creates a new right, without prescribing a remedy, the 
common law will furnish an adequate remedy to give effect 
to the statute right, But when a statute has created a new 
right, and has also prescribed a remedy for the enjoyment of 
the right, he who claims the right must pursue the statute 
remedy.” Smith v. Dean, 5 Mass. Rep. 515. 

The same principles will make it necessary, in order to 
reach the rights which the statute creates, to pursue the means 
which it points out. Judge Washington, in Ewer v. Coxe, 4 
Wash. C. C. Rep. 491, already cited, says, “that the author 
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must perform all that is pointed out before he shall be entitled 
to the benefit of the act. It seems tome,” says he, “ that the 
act will admit of no other construction.” 

The case of Beckford v. Hood, 7 T. R. 620, has been 
relied on to show that the directions of the English statute are 
not necessary preliminaries to the establishment of the right. 
The judges of the king’s bench were construing a very differ- 
ent statute from ours, The second section of the act of 8 
Anne, c. 19, 12 Statutes at Large 82, recites, that “ whereas 
many persons may, through ignorance, offend against this 
act, unless some provision be made whereby the property in 
every such book, &c. may be ascertained, &c.” and then 
enacts, that “nothing in this act contained shall be constru- 
ed to extend to subject any bookseller, printer, or other per- 
son whatsoever, to the forfeitures or penalties therein men- 
tioned, for or by reason of the printing or reprinting of any 
book or books without such consent as aforesaid, unless the 
title to the copy of such book or books hereafter published 
shall, before such publication, be entered in the register book of 
Stationers Hall, &c. 

The corresponding clause of the act of congress of April 29, 
1802 runs thus: “that every person, &c. before he shall be 
entitled to the benefit of the act, &c. shall, in addition to the 
requisites, &c.” The preliminary in the English statute is con- 
nected directly with the penalty. In ours, it is directly associ- 
ated with the whole benefit of the act. The decision in Beck- 
ford v. Hood cannot affect the present case, even if it be sound. 
Of the soundness of it there may be much doubt, when we 
find Lord Hardwicke deciding, in Blackwell v. Harper, 2 Atk. 
95, that “ upon the act of 8 Anne, c. 19, the clause of regis- 
tering with the Stationers Company is relative to the penalty, 
and the property cannot vest without such entry.” <A farther 
view is taken by Judge Hopkinson of this decision in Beckford 
v. Hood, which is respectfully submitted as a conclusive reply. 
It will be found in his printed opinion. (a) 

Let us look at the statutes themselves. The question here 
between us seems to be whether the acts of congress merely 
provide a remedy, or also constitute a right. 

The act of 3ist of May 1790 would have commenced with 


(a) See Appendix, No. II. 
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its second section, if it had merely intended tolbuegest fedress 
for the infringement offi existing right. This second sec- 
tion, however, is only a corollary or incident to the first, which 
provides, in compliance with what the constitution had author- 
ized, security to authors which they did not in any shape enjoy 
before. There is nothing declaratory about it. 

* From and after the passing of this act the author, &c. shall 
have the sole right, &c. &c.” The right is certainly prospec- 
tive, and it is (we say) conditional. The right is to arise at 
all events subsequently to the passage of the act, and it is to 
commence “from the recording the title, &c. in the clerk’s 
office as is hereinafter directed.” 

It would seem to be quite unnecessary thus gravely to confer 
in prospect a privilege already enjoyed, and to trammel it with 
conditions, if it was already unconditional. This is certainly 
no restraining statute. 

An argument has already been used, and it will not be form- 
ally repeated, that the ostensible or professed encouragement of 
learning, by securing, &c. during the times mentioned, would 
be a mere delusion: for the encouragement had been more 
liberal—the security not less perfect—and the right more com- 
prehensive, because of unlimited extent, if they respectively 
had any anterior existence whatever. It is no less striking, 
that congress, who are supposed to be declaring the common 
law, and merely providing a precise penalty for the infraction 
of a right under it, could not, by any possible exercise of their 
power or authority, come up to the supposed common law 
right; for the paramount authority of the constitution restrains 
the exercise of any encouragement to a limited time. 

The act proceeds to mark out the preparatory step towards 
penalty or prohibition, viz. the legal acquisition of a copyright. 
(Section 1.) And how is the copyright to be legally acquired ? 
Why only by following the directions of the statute, i. e. de- 
positing ‘the title in the clerk’s office, publishing the record, 
and delivering a copy within six months to the secretary of 
state, to be preserved in his office. (Section 3.) 

Judge Washington was inclined to think that some of these 
provisions were merely necessary to enable the author to sue 
for the forfeitures provided by the second section. 

But that would be quite an empty satisfaction. The copies 
forfeited by the invading party are to be destroyed; and the 
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penalt¥ of fiftyW@enis for every sheet in his possession, belongs 
one half to the United States. The®f&uthor is not much the 
better for this provision. He might have reserved all the dam- 
ages for himself, independently of the act, if the right existed 
previously. 

It is not necessary to rely upon the construction of this act 
alone, if there be any doubt with regard to the true interpreta- 
tion of it. The supplementary act, passed April 29, 1802, is 
free from all difficulty. It is on this that Judge Washington 
relies, 

This last act provides, section 1, that the author, “ before 
he shall be entitled to the benefit, &c. shall,” in addition to the 
requisites enjoined in the third and fourth sections of said act, 
&c. “ give information, by causing the copy of the record, &c. 
to be inserted at full length in the title page, &c.” 

It thus makes those tlauses which had before been of doubt- 
ful name, requisites. It requires him to perform them, not as 
preliminary to forfeiture or penalty, which are only particular 
provisions of parts of the act, but as preliminary to the benefit 
of the act itself. - He, therefore, in terms, is denied its advan- 
tages, unless he perform the conditions precedent. These, 
agreeably to a well known rule, are to be construed strictly, 
and the party who omits to bring himself within them can 
claim no right whatever. The statute becomes a unit; all its 
benefits are yielded or withheld, exactly as all its requisites 
have been fulfilled or disregarded. 

Requisite is aptly defined by the American lexicographer, 
Noah Webster, to be “so needful that it cannot be dispensed 
with; something indispensable.” An author must show that 
he has complied with these affirmative requisitions, or they will 
not be presumed for him. 

There are familiar analogies which will fully sustain this 
position. ‘Take the statute which regulates distresses for rent. 
Certain provisions are made which justify a landlord for acts 
which would otherwise amourft to a trespass. But he must 
show that he has performed them strictly, or, as the law at first 
stood in England, and does still in Pennsylvania, he is a tres- 
passer ab initio; and the statute of George II. only so far alters 
the rule, as to leave the party to his remedy by action on the 
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case for the recovery of the actual damages thatimay have been 
sustained. as 

If notice be required by statute, as, for example, preparatory 
to a suit against a magistrate for misconduct in office, not only 
is it never presumed, but nothing can supply its proof ; not even 
knowledge of the design to sue, which might be substantially 
the same thing. In such case, knowledge is not notice. 

There is nothing against our construction in the principle 
which requires a strict interpretation of certain statutes. If the 
act be penal, we are not endeavouring to enforce the penalty. 
There is nothing penal as to the author claiming the copyright. 
All the penalties are against other persons. It is to be con- 
strued strictly when it is to be enforced against them. He 
claims the benefit of his copyright, which is a grant to be ob- 
tained only on conditions precedent and well defined. He 
attempts to enforce with rigour, if not the penal forfeitures, at 
least the penal prohibitions of the law against the defendant, 
whom he alleges to be a wrong doer. Against the defendant, 
thus, without (if it be without) bringing himself under the pro- 
visions of the law, the alleged proprietor denounces awful con- 
sequences. The defendant asks nothing—wants nothing, but 
to be let alone until it can be shown that he has violated the 
rights of another. 

Where is the difference between this act and the act respect- 
ing patents, as regards the right of the alleged owner? This 
court has said, that if a defendant sued for the infringement 
of a patent right, “ shows that the patentee has failed in any 
of these prerequisites on which the authority to issue the patent 
is made to depend, his defence is complete. He is entitled to 
the verdict of the jury and the judgment of the court.” Grant 
v. Raymond, 6 Peters 220. 

3. There will be little difficulty in showing that the pro- 
visions of the acts of congress have not been complied with. 

The requisites are : 

Ist. The deposit of a printed copy of the title in the clerk’s 
office of the district court where the author or proprietor 
resides. 

2d. Within two months from the date thereof, the publishing 
of a copy of the record in one or more newspapers printed in 
the United States, for four weeks. 
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3d. Within six months, the delivery, &c. to the secretary of 
state of a copy to be preserved in his office. 

With regard to the first volume, the bill is defective in not 
stating either of the two last requisites. The complainants 
are informed by M. Carey, and believe that all things which are 
requisite and necessary to be done, &c. have been done! ! 

An inference or conclusion even of the party, would be a 
sorry substitute for the allegation and proof of the facts them- 
selves. The court must have an oppportunity to judge whe- 
ther all things were done, &c. ; and that they can have only 
when the things which were done are exhibited and proved. 
But here is double distilled inference. The parties are informed 
of Matthew Carey’s conjecture; and this is presented to the 
court as a substitute for proof; while H. C. Carey proves that 
Matthew Carey knew nothing about it, for all was left to him. 
It is extraordinary if Mr Carey really possessed any information 
on this subject, that he was not produced as a witness. 

Upon the complainants’ own allegations, their case must fail. 
But the proof is scarcely less defective than the allegations of 
the bill. Henry C. Carey, the clerk of his father in 1816, 
states that they were in the habit of advertising, and from the 
course of business he does not doubt it was advertised, but he 
has no recollection of it. He has no recollection at all of a de- 
posit of a copy in the office of the secretary of state. But he 
says, that the most probable way in which it was sent, was by 
Mr Wheaton. In other words, that it was not sent by himself; 
and, therefore, as to any proof ftom him, that it was not sent 
at all. 

Mr Brent states, that the eighty copies of the volume of 
Wheaton’s Reports, containing the decisions for February 
Term 1817, were delivered to the department of state on or 
before the 4th day of November 1817. This refers, of course, 
to the second volume, which contains the decisions of that 
term, and not the first, which is for the previous year. Sub- 
sequent volumes had been delivered in the same manner ; 
all of them were received under the acts of congress, giving a 
salary to the reporter. He adds, that there has always been, 
according to his recollection, one or more complete sets of said 
reports, from the time of their publication, in the said depart- 
ment of state. But he is unable to recollect, or state more 
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particularly when the same were first placed in said department, 
or for what purpose. 

Both of these particulars, it is conceived, must be made out. 
The delivery must be within six months. The loose declara- 
tion that, according to his recollection, there has always been 
one or more sets, &c. from the time of publication, if it could 
have any force by itself, is done away by his acknowledged 
inability to recollect when they were first placed there. The 
object of the receipt of them too, is directly the reverse of that” 
prescribed by the copyright law; for, instead of being delivered | 
to be preserved in the office, &c., they were, if delivered at all, 
merely apart of a general library, intended to be lent out and 
used. If delivered to be preserved, the presumption is, that 
the particular copy so left would be found. It will scarcely be 
contended that the second edition of the first volume can cure 
the defects of the first. It can have no copyright existence by 
itself. 

With regard to the subsequent volumes, the bill is scarcely 
less defective. The declaration of Robert Donaldson is vague 
and unsatisfactory. It could not be otherwise. He knew 
nothing of the subject. The result of the inquiries at the de- 
partment of state, is evasively set forth ; and were it otherwise, 
he must state the fact, and not the inquiry. 

The bill proceeds to insist, that the complainants would still 
be entitled to the benefits of the acts of congress, although 
they should be unable to prove that a copy was delivered, &c. 
We say, that such proof is a necessary preliminary. 

The proof, with regard to these subsequent volumes, is 
equally defective. Of the second volume, there is no proof of 
publication. And of none of the volumes is there either alle- 
gation or proof of deposit, agreeably to the provisions of the law. 

The fourth volume wants publication. It began August 
28th, and ended September 17th instead of 25th. 

The seventh had but two publications in July, four in Au- 
gust, and one in September. 

The eighth had one publication in October, five in November, 
and two in December. 

Of the ninth there is no evidence of publication at all. 


The tenth, eleventh and twelfth are all defective ‘in publi- 
cation. 
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It is not necessary to dwell upon the facility with which 
proof of delivery might have been preserved and exhibited if 
it had been made. The requisites of the law must be shown. 
But the certificate of Mr Van Buren, with regard to the second 
edition of the first volume, is a specimen of what might have 
been, and would have been produced with regard to the whole, 
if the deposit had in fact been made. 

In the absence of all right on the part of the complainants, 
not much difficulty is apprehended from any supposed possession 
or enjoyment, by colour of privilege. Judge Washington, in 
delivering his opinion in Ewer v. Coxe, disposes of this ques- 
tion to our hand. 4 Wash. C. C. Rep. 489. ‘TI hold it to be 
beyond controversy,” says he, “ that if the plaintiff has no copy- 
right in the work of which he claims to be the owner, a court — 
of equity will not grant him aninjunction. This was formerly 
the doctrine of the English court of chancery, and still is, as I 
conceive, notwithstanding Lord Eldon has, in some instances, 
granted an injunction and continued it to the hearing, under 
circumstances which rendered the title doubtful, if the plaintiff 
had possession under a colour of title. But surely if he has no 
title at all, or such a one as would enable him to recover at 
law, even that judge would, | presume, refuse an injunction.” 

The authorities cited by Judge Washington support the 
principle which he maintains. 

Against whom is this mere naked possession claimed ? Not 
the defendant ; for during the period when it has existed he 
was only one of the mass of individuals who had not any par- 
ticular concern in disturbing the complainants’ colourable claims. 
It is therefore against the public, who cannot thus be baffled of 
their rights. 

It is, however, a most extraordinary case, that would justify 
a perpetual injunction without a trial at law. This is a pro- 
ceeding which turns aside from the regular and proper mode of 
ascertaining title, and asks that the existence of it shall be 
definitively rested upon mere colourable claims. The com- 
plainants do not choose to bring their case to the proper test: 
but assuming as conclusive, what at the uimost is only prima 
facie evidence in their favour, they propose to hang up for ever, 
in a state of presumption and doubt, that which is susceptible 
of a just and satisfactory settlement. All that the defendants 
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ask, in the dismission of the bill, is, that their rights may not be 
prejudged. 


Mr Sergeant, for the defendants. 

The claim now asserted by the appellants, is to a perpetual 
right in Wheaton’s Reports, in Mr Wheaton and his represen- 
tatives and assigns. Such a right is necessarily exclusive. 
It goes beyond the right claimed to be secured under the copy- 
right acts of congress. Such aclaim should be clearly estab- 
lished. It is asserted for the first time in a court of the United 
States. It has no precedent in the proceedings of the courts of 
England ; for since the decision in that country, that the 
statute of Anne took away the alleged right of an author at 
common law, there can be found no precedent in that country, 
to sustain such a claim. 

The Condensed Reports, so far as it is now material to ex- 
amine them, are made up of statements, which are to be found 
on the records, and of the opinions of the court. Mr Whea- 
ton’s notes are not interfered with—nor are his reports of the 
arguments of counsel. These, it might be admitted, are his 
own; if he can have a property in any of the matters contained 
in the volumes published as a public officer. 

Mr Wheaton’s Reports are made up as an officer of the 
court. The court appointed him under the authority of a law 
of the United States, and furnished him the materials for the 
volumes; not for his own sake, but for the benefit and use of 
the public: not for his own exclusive property, but for the free 
and unrestrained use of the citizens of the United States. In 
relation to the work, he was not an author, but as an officer, as 
a public agent, selected, authorised and paid for making up 
the reports of the decisions of the court. 

In the whole composition, under these views of the facts of 
the case, not a word in the reports belongs to him. It could 
not be the intention of the court to give him a perpetual 
right to the opinions delivered by them. No such purpose 
could have been entertained by congress, when the appoint- 
ment of a reporter was directed. The objects of the law, and 
of the court, were to authorise, enforce and secure the publica- 
tion of the proceedings and decisions of the court, for public 
information. Any argument, or course of argument tending to 
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a different conclusion, must be wrong; because contrary to the 
design of his appointment. It is in derogation of common 
right. 

Let us see how the claim of the complainants is made out. 

1. The question whether the power to regulate copyrights 
under the constitution is exclusive, can never arise, until some 
state shall pass a law interfering with its exercise by congress. 
3 Story’s Com. 50. Until then, it must be a theoretical ques- 
tion. The law of New York, which was intended to secure 
exclusive rights in the navigation of the waters of that state 
by steam, was by this court decided to be unconstitutional. 
The court decided the case on other grounds, it is true, but 
still so decided. 

Up to the present moment, no state has asserted a right to 
interfere with the power of congress, under the constitution, to 
regulate copyright. There is no judicial decision which 
asserts or supposes any such right. There is not a trace, sign 
or symptom of any such right existing in the legislation, or 
judicial proceedings of any state. There is, therefore, no col- 
lision ; no case for judgment. But the contrary is evident. 

It is not necessary to inquire whether states have the power, 
if they have not chosen to exercise or claim it. It is clear that 
there was no such thing in any of the states prior to the con- 
stitution, but by the invitation of congress, under the confed- 
eration. Fed. No. 43; 3 Story’s Com. 49. Congress found the 
whole case unprovided for ; and the laws made by some of the 
states, at their instance, and which have been referred to by the 
counsel for the appellants, ceased when the constitution was 
adopted. , 

But supposing that a concurrent power to regulate and 
secure copyright existed, in the states and the United States; a 
supposition of exceeding difficulty and doubt; and that the 
states may act notwithstanding the exercise of the power by 
congress; it is for the states to choose whether they will do so 
or not. They have not so chosen, they leave it to congress. 
But there are many reasons for considering this power exclu- 
sive, as well as reasons which clearly show it ought to be ex- 
clusive. 

1. It was originally taken up by*congress as matter properly 
belonging to their cognizance: Karly in the progress of the 
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government the first law was passed; which was followed by 
other legislation, thus establishing the present regulations. 
This power did not exist in congress under the confederation. 
None of the provisions in that compact applied to it; and it 
now rests upon the article in the constitution which gives con- 
gress the power to “promote the progress of science and the 
useful arts.” The whole ground is admitted to have been 
vacant, on the establishment of the present government. It 
was a new power. Fed. No. 43; 3 Story’s Com. 48; Rawle 
on the Const. ch. 9, p. 105, 106; 2 Kent’s Com. 306, &c. 

2. The power could only be properly, beneficially and effect- 
ually exercised by congress. By vesting the power in the 
national legislature, the system became uniform and certain. 
Authors, but for this, would have been subjected to different pro- 
visions and conditions in every state; thus materially affecting 
the value of all their rights. And the community throughout 
the whole nation were thus, after a certain interval, entitled to 
the benefits of the writings or compositions of those who availed 
themselves of the laws, passed under the constitutional provi- 
visions. 3 Story’s Com. 48, 49. 

8. There is an absolute incompatibility between the exist- 
ence of the power in the United States, and in the states. 

It has been repeatedly said that the constitution has not 
occupied the whole ground. That it has provided for the 
author, and not for the public. But the true state of the case 
is directly the reverse of this. It has provided for the case of 
the author, only as instrumental to the provision for the public. 
The clause in the constitution gives congress the power, not to 
secure a copyright tothe author; but to “ protect the progress of 
science and the useful arts, by securing for limited ties to authors, 
&c. the exclusive right to their respective writings, &c.” It is 
to be for a limited time, no longer. 3 Story’s Com. 49. 

4. The state of the law in England was known here by the 
adjudications in the courts of that country. These adjudica- 
tions stood in this way. 1. That there was a common law 
right before the statute of Anne. 2. That there was no com- 
mon law right after that statute. According to those decisions, 
the effect of legislation was to take away the common law 
right. Where the power of legislation over the subject was 
placed there was the power over the whole matter. 
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5. The same word “secure” is applied in the article in the 
constitution to inventions, as well as to the works of authors. 

In inventions, it is admitted, there was no common law 
property. The use of the word “secure” cannot, therefore, 
presuppose an existing right. It would have the same effect, 
and be equally applicable to both. No benefit can, therefore, 
be derived from the use of the term; however ingenious the 
argument which invokes it in aid of the pretensions of the 
complainants. Cited, Act of 41 Geo. III. ; Maugham 36, 37. 

6. The uniform construction, and the practice under it, have 
been such as is contended for by the defendants. 

It is true, there was an omission in the laws to give full 
power to the courts of the United States, in cases of copyrights. 
But the omission was to no great extent. There was no pro- 
vision for jurisdiction, when the parties to a suit of which copy- 
right was the subject, were citizens of the same state. Binns 
v. Woodruff, 4 Wash. C.C. Rep. 48. But that omission was 
supplied by the act of 1819. 3 Story’s U.S. Laws 1719. 

7. In what state, supposing an author to have a right at 
common law, is the right to exist, and be protected. If there 
is a right of property, it must be governed by, and have the 
benefit of all the rules which affect such property. It accom- 
panies the owner every where. It is not his because he is a 
citizen of the United States. It derives no additional security 
from such citizenship. A stranger, who is an author—a fo- 
reigner has the same common law right of property; and no 
foreign book can be printed here. Such has not been the 
understanding in England, from which the principles to sus- 
tain the right are derived. No common law right extended to 
Ireland before the union. There, at all times, before the union, 
the works of authors, however secured under the statute of 
Anne, in England, were printed and published. If a common 
law right existed, or was supposed to exist, we should have 
found, in the proceedings of the Irish courts, its establishment 
by judicial decisions. 

But supposing it were otherwise, and that a right at com- 
mon law does exist ; upon the laws of what state do the com- 
plainants rely? Upon the law of Pennsylvania? In the 
circuit court, the right was claimed on the common law of the 
nation. In this court, it is asserted to rest upon the common 
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law of a state. Below, no intimation of such a thing was 
given. If any such right, under the common law of Penn- 
sylvania, exists, we of Pennsylvania do not know it. Stran- 
gers have discovered it, and claim the benefit of it, for the first 
time. Not a trace of its existence can be found in the whole 
history of that state. No authority from.any of the laws, or the 
decisions of the courts, hasbeen vouched. It is denied that it 
exists. 

It is, then, assumed, without hesitation, that the right of 
action, whatever it is, which an author has for an infringe-- 
ment of his copyright, arises from the constitution and laws of 
the United States. The constitution gives congress the power 
“to promote the progress of science and the useful arts, by 
securing, for limited times, to authors and inventors, the ex- 
clusive right to their respective writings and discoveries.” 
Art. 1, sect. 8,ch. 8. Until secured by congress, he could have 
no right under the constitution. When secured, it must be to 
such extent, and upon such terms as congress may enact. 

Some argument has been presented upon the word “ secur- 
ing,” as admitting a pre-existing right. But there is no force 
in the suggestion. There must be a pre-existing state of things, 
out of which a right to apply to be secured arises. That right 
is brought into existence by the constitutional provision. It 
had no existence as a right incident to the fact of the author 
being a member of the community of the nation, until the 
constitutional provision. By the agreement of those who made 
the constitution, the right was brought into existence ; and it 
was to be secured. The language, therefore, is accurate. It 
has already been observed, that the term “ securing” is applied 
equally to inventions ; yet no common law right to inventions has 
been asserted. 

The federal judiciary, at all events, can have no cognizance 
of claims to copyright, but under the laws of the United States, 
made in pursuance of the constitution; and to the extent such 
laws may authorize them to go. 

Thus understood, what is the right of an author? There is 
a difference between a patent and a copyright. A patent, in 
due form, is prima facie evidence of the right of the inventor. 
It is, itself, prima facie proof of all the prior acts required by 
the laws. It rests for its support upon the invention. But 
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invention, without a patent, is nothing. A man, without a- 
patent, could not ask the aid of the court to protect his claims. 
The patent is, therefore, evidence, prima facie, of right. 

A copyright is quite a different thing. Its existence, as a 
right, depends upon doing certain acts. The doing of these 
is the foundation of the right. Their being done, is the only 
evidence of the right. If they are not done, no right, or even 
claim exists. These acts, therefore, as to copyright, are as a 
patent in the case of an invention. There is nothing that 
performs the office of a patent. The whole acts together esta- 
blish the right. 

In the case of an invention, the patent being a prima facie 
case of right, in the first instance, where the right of the in- 
ventor is disputed, it is sufficient to prove the patent, at law or 
in equity. 

In the case of a copyright, the title is made out prima facie, 
at law and in equity; by stating and proving the acts which, 
by the provisions of the law, constitute the copyright. 

This distinction is a most material one, and to be always 
kept in mind. It goes to the root of the whole case. If any 
thing has been omitted or neglected; if any of the require- 
ments of the law, the performance of which are conditions 
upon which the right rests, and by which the right would be 
protected by the law, have been neglected ; there is no title at 
all; no title in existence. Such a case is the same with that 
of an inventor coming into court without a patent. 

The court will not grant him an injunction. Ewer v. Coxe, 
4 Wash. C. C. R. 487. There is nothing in such a case on 
which to engraft the doctrine of possession. It is only when 
a prima facie title exists, one made out by showing a compli- 
ance with the law, that the doctrine of possession can be ap- 
plied. Ewer v. Coxe, 4 Wash. C. C. R. 488. 

This brings us to the first head of inquiry, which separates 
itself into two branches. 

1. What are the requisites to a copyright under the laws of 
congress ? 

2. Have these requisites been complied with ? 

1. Upon the first question we have the light of a judicial 
decision, and there is no decision to the contrary. It is that of 
a judge of the highest and the most regarded judicial talents ; 
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one whose opinions have always received the utmost respect. 
In Ewer v. Coxe, 4 Wash. C. C. R. 487, Judge Washington 
held, that to entitle the author of a book to a copyright, he 
must deposit a printed copy of the title of such book in the 
clerk’s office ; publish a copy of the record of his title within 
the period, and for the length of time prescribed by the third 
section of the act of congress of 31st of May 1790 ; and deposit 
a copy of the book in the secretary of state’s office, within six 
months after its publication. The requisites of the third and 
fourth sections of the act of congress of 1790, relative to copy- 
rights, are not merely directory ; but their performance is essen- 
tial to vesting a title to the copyright secured by law. The 
act of congress of 29 April 1802, declares, that, in addition to 
the requisites enjoined in the third and fourth sections of the 
act of 1790, and before the person claiming a copyright shall 
be entitled to the benefits of the same act, he shall perform all 
the new requisites; and that he must perform the whole before 
he shall be entitled to the benefits of the act. “It seems to 
me,” says the judge, “that the act will admit of no other 
construction.” 

The argument upon the two acts taken together is plain and 
convincing. Act of 1790, 1 Story’s Laws of United States 94 ; 
Act of 1802, 2 Story’s Laws of United States 866. The ques- 
tion, be it remembered, is, what are the requisites under the act 
of 1802. 

1. When these acts were passed, the whole subject of copy- 
rights was open for legislation. The object of congress was 
to carry into effect the provisions of the constitution, by estab- 
lishing a mode of obtaining a copyright. The provisions of the 
laws have no other view. 

It is material and reasonable, then, to suppose, that whatever 
was directed to be done was a requirement. The acts to be 
performed, were to secure for a limited time to an author, the 
benefit of his writings ; and these acts were directed for that 
purpose. It is impossible to distinguish, so that one of the acts 
shall be decreed material, and another not so. The whole, 
and each of the acts are pointed out in the law, and the most 
natural course is to deem them all material. They do all, in 
effect, constitute the conditions of the title ; they constitute the 
title itself. 
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2. Upon the words of the act it seems impossible to raise a 
doubt. They are plain, clear, and require no explanation. 
The acts they require, are of easy performance ; the evidence 
that they have been performed, can always be obtained and 
preserved. The reason of requiring these acts is not here in 
question. 

It is probably true, that when the act of 1790 was passed, 
congress had before them the statute of Anne, and the decisions 
of the English courts gpon that statute, and on all the litigated 
questions of literary property, and of copyright. This is equally 
true of the act of 1802 ; and this must be considered in reading 
that act. 

But the reason of the requirement of the lawisobvious. The 
author “ shall deliver a copy to the secretary of state, to be 
preserved in his office.” 

The copy to be delivered is not to constitute a part of the 
library of the secretary of state. ‘The books deposited for copy- 
right, never do form a part of the library of the department of 
state. They are, it is understood, always marked, “ deposited 
for copyright,” with the date of the deposit. The books so 
deposited are not lent out, or ought not tobe. They are “ to be 
preserved in the office” of the secretaryof state. They are not 
delivered for the sake of the officer, nor are they like the copies 
delivered to the stationers’ company, under the act of Anne. 

Why does the law require a copy to be deposited in the office 
of the secretary of state? Itisa material requirement. Why, 
it is asked, were models and drawings to be deposited in the 
patent office, a part of the department of state? That isa 
kindred subject, and the reason is the same in one case as in ' 
the other. 

If a model, or a drawing of a machine or invention is 
required to be deposited in the patent office, the reasons and 
the objects of the requirement are, that the public may know 
what the invention is; and that, after the limited period shall 
have expired, they may have the use of it, according to the 
purpose of the provision in the constitution. A book or writing 
is required to be deposited for the same reason. The matter 
claimed as original is there to be preserved, in order that the 
extent and nature of the claim for the limited period may be 
known. The deposit of the title in the clerk’s office, the pub- 
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lication of the record in the newspapers, give no information of 
the contents of the work ; but the deposit of it in the secretary’s 
office does this : and as it is “to be preserved” there at all times, 
there the extent of the author’s claims can be always known. 

The law enjoins on the secretary of state obligations which 
are consistent with those views of its purposes. It is made his 
duty to preserve the books deposited in his office. He is thus 
the trustee of the author and of the public. The court will 
not suppose this duty is ever neglected. It will always pre- 
sume the injunctions of the law are complied with. 

As to the author, he has an easy mode of securing the 
evidence of his compliance with the law. To his rights, the 
preservation of the book deposited, is not essential. He has 
done all that is required of him, by depositing the copy of his 
work : and the certificate of the secretary of state, which the 
secretary has power to give, will be evidence of the deposite. 

An examination of the provisions of the act of 1802, must 
result in the conviction that the construction contended for by 
the defendants is the true one. The act must be interpreted, 
not altered. It must be read in its own words, and according 
to the common meaning and use of the terms in which it is 
expressed. The first and second section of the act are those 
upon which the construction is to be given; and no better lan- 
guage for the clear interpretation of them can be used than 
those used by Judge Washington, in Ewer v. Coxe. 

Itis of noimportance to the case, whether, by the law of 1790, 
the acts to be done by an author were conditional or directory. 
They were enjoined—they were “requisites.” The act of 
1802 has so declared them, and without this they were clearly 
so. This cannot be reasonably denied. 

The construction conceded by Judge Washington, in Ewer 
v. Coxe, of the provisions of the act of 1790, is not satisfac- 
tory. Having ascertained to his complete satisfaction, that the 
act of 1802 left no room to doubt thatthe acts imposed on an 
author, were conditions essential to his copyright ; that venera- 
ble and learned judge did not consider it necessary to examine’ 
the provisions of the law of 1790, with the care and scrutiny 
he would have done, had the case rested on that law only. 

The requirements of the law of 1790 are made of the party 
himself. It isin his power to perform them all. They are 
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all, and each of them, parts of a system having reference to the 
author and publisher. The act of depositing a copy in the 
office of the secretary of state, is one of the number of acts by 
which he evinces his intention to secure a copyright, and by 
which he executes his intention. Less than the whole does 
not suffice to prove the intention. Less than the whole is not 
a copyright. 

The publication in the newspapers is on the same footing. 
It will surely be admitted that was material. Yet they are 
both of the same character. There was no necessity for 
either, if not for both. Unless both were to be performed, both 
were nugatory; and the whole provisions of the law might 
have been a dead letter. 

The law of 1802 places the question of construction of the 
act of 1790 out of doubt or controversy.. It declares the acts 
stated in the law of 1790 to be requirements. He shall, in ad- 
dition to the “requisites” “enjoined” in the third and fourth 
sections of the act of 1790, do certain things. Every word of 
the law must have effect. Each section contains one re- 
quisite, and no more ; neither, therefore, can be rejected.- Alt 
must have their full force. 

The second section is equally clear. It helps to construe 
the other. 

These, it will be seen are words of enactment, not of recital. 
They make the law; they do not declare or expound it. 
Whatever the law may have been before 1802, it is now estab- 
lished. The decision in Ewer v. Coxe, in establishing the 
construction of the act of 1802, establishes that of both 
statutes, 

Under these views of the law, founded on the fair and sound 
construction of their provisions, and supported by the decision 
in Ewer v. Coxe ; copyright is the union of these acts, the 
“ requirements” of the laws by an author. It is nomen collec- 
tivum, signifying all that confers and constitutes the right. 

2. Such being the law, how stand the facts of the case? 
And now it must be conceded that the proof of title, and com- 
pliance with the law, lies upon the complainant. He must 
state the facts distinctly in the bill, and he must prove them as 
stated. Most clearly this is his duty, when he asks the extra- 
ordinary aid of a court of equity. 
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Nor can it be deemed unreasonable to require this. The 
proof of his title to copyright is of such a nature that it may 
easily be preserved. It may consist of an official certificate of 
the deposite of a copy of the work—of newspapers to prove the 
required publication. 

There is a want of such allegations in the bill, as well as of 
such proof. 

Mr Sergeant declined going into an examination of the bill 
and evidence in support of the positions he assumed ; consider- 
ing that they had been fully sustained by the argument of Mr 
Ingersoll. He also referred, in support of these positions, to 
the opinion of the learned judge in the circuit court, by whom 
the case was decided. (a) 

Upon the point made by the counsel for the appellants, that 
the delivery of the eighty copies of the reports under the re- 
porter’s act, was a compliance with the requisite of copyright 
acts, of the deposite of a copy in the secretary of state’s office; 
he also referred to the decision of Judge Hopkinson. 

The case, as exhibited on the record, and by the examina- 
tion of it which has been submitted to the court, is one which 
has no claim to the relief sought by the complainants. Its 
principal features are repeated, to connect with them other 
matters deserving the consideration of the court. 

Mr Wheaton undertook the preparation and publication of 
the reports of the decisions of the court, under the appointment 
of the court. He furnished nothing original from his own 
mind. All the contents of the reports were the fruits of the 
minds of others; supplied for the public use; at the public ex- 
pense ; or at the expense of others. There is not a thought of 
Mr Wheaton’s from the beginning to the end of the work. 
It was intended for the public, for their use and benefit; and 
should therefore be made as public as possible. 

In process of time, after the publication of the first volume 
of his reports, Mr Wheaton became a public officer; with a 
salary for his labour as reporter, and obliged to perform the 
duties of the office. This provision for the reports, it has been 
said, in the course of the argument for the complainants, was 
obtained at the earnest solicitation of Mr Wheaton. It there- 


(a) Appendix, No. II. 
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fore became a contract on his part, for the sum allowed by the 
law, to prepare and publish the reports. See act of 1823. 
He became, like the clerk of the house of representatives, keep- 
ing the journals. 

The object of his appointment, the plain purpose of the law, 
was to preserve a record of the proceedings and decisions of 
the court; the highest tribunal in the nation; and to give them 
circulation. If Mr Wheaton could have a copyright, this ob- 
ject might be entirely defeated—his book might be a sealed 
book. 

Out of this public work it becomes necessary to compile 
something less bulky and expensive. The usefulness of such 
a publication is admitted by all but these interested to deny it. 
Mr Peters undertakes to prepare it, and he has completed the 
work. He announced his intention to do this publicly; and 
fully explained his plan. No efforts were made to stay this 
proceeding until invited by him; and after he had completed 
the third volume of his work. If the further circulation of his 
book is stopped, it will be a public injury. Such a result will 
limit the knowledge of the law of the land, as determined and 
established by this court, to but a small portion of the commu- 
nity ; while all are interested in knowing it. 

But here a question arises, whether books of reports can be 

copyrighted in England or in the United States. 
. There are no cases decided in which the principle is esta- 
blished, that reports of the decisions of courts of law are the 
subjects of copyright. The case of Streater v. Roper, 4 Bac. 
Abr. Prerogative; Maugham 101, note; was reversed in par- 
liament. By -that decision the prerogative right, the right of 
the patentee, was established. No right, as author, was sus- 
tained by this case; but the contrary. It is true, that Maugh- 
am says the prerogative claim is ridiculous ; but it rests on a 
decision that it is the ancient law. -In the case of Butterworth 
v. Robinson, 5 Ves. 509, it does not appear how the right was 
derived. 

By the decisions of the house of lords, no such right is main- 
tained. No copyright, in any one author, is supported by those 
decisions. No one could report but by the authority of the 
chancellor; and this authority was exclusive; it prohibited all 
others from interfering. Gurney v. Longman, 13 Ves. 493. 
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The whole of this subject will be found to be examined in the 
compilations of Jeremy, Maugham and Godson. The law is 
not established, at least it has not been so declared, that reports 
can be private property. Essentially, their contents are public 
property. The knowledge of the decisions of courts should 
not be confined. It is consistent with the views of this court, 
that copies of their opinions should be multiplied to any extent, 
and in any form required. Publicity is the very thing required. 

4. The reporter is a public officer, and his duty, by law, is, 
to publish. He has no liberty to keep back the matter which 
he collects and prepares, in the performance of his official 
duties. The act of 1817, 3 Story’s Laws 1639, regards him as 
a public officer. So by the subsequent acts, which will be 
found in Story’s Laws 1803, 1913, 2046. The court, in 
3 Peters 397, at January term 1830, decided that the reporter 
was the proper officer to give copies of the opinions of the court, 
when required. Could he refuse such copies? Could he re- 
fuse to give a copy of a report of a case, when asked for it; on 
the ground that it was his property, and only to be used by his 
consent, and for his benefit. The whole purpose of the re- 
porter’s act would be defeated, could this be done. That act 
makes him the officer to give publicity to the proceedings of 
the court ; but, upon this view of the matter, it has placed him 
in a situation to get possession of the official actions of the 
court ; it has given access to the records of the court, and has 
placed him in a situation by which he has obtained all the - 
materials to accomplish the plain and obvious intention of the 
law, for his private advantage, and that he may defeat and set 
at naught chat intention. Such cannot be the law. This 
court will never sanction such pretensions. 

The purpose of the appellants is to subject the defendants to 
all the evils of a violation of the copyright acts, by a proceed- 
ing which deprives them of the benefits of a trial by jury. 
Such a course will not receive the favour of this court. The 
facts upon which the rights of the complainants must rest, 
whatever may be the construction of the acts of congress, are 
not made out, All the essential facts to sustain their claims 
are denied ; and certainly, it will be admitted, the proof offered 
to sustain them by the complainants, is imperfect. Will the 
court, then, give its aid in such a case? Will they reverse the 
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decision of the circuit court, and order a perpetual injunction. 
Will they not say to the complainants, If you have rights, go 
into a court of law and establish them ? 


Mr Webster, in reply. 

There was at one period no regular series of reports of the de- 
cisions of this court. Mr Cranch’s reports had been published as 
far as the sixth volume; the rest of the matter, which afterwards 
formed the remaining volumes, was in manuscript. In this 
state of things, Mr Wheaton proposed a regular annual publi- 
cation of the decisions, with good type, and to be neatly printed. 
It was found necessary that there should be some patronage 
from the legislature, there being so few persons who would 
purchase the reports. Mr Wheaton applied to congress, per- 
sonally solicited its aid, and made a case which prevailed. 
Congress passed a temporary law, which was renewed again 
and again. The successor of Mr Wheaton has had the full 
benefit of the grant obtained by the personal exertions of Mr 
Wheaton. 

If the work of the appellee be an interference with the rights 
of the appellants, it is not a heedless one; it may not be an 
intentional interference, but the acts which constitute it are 
intentional. The defendant was well advised of the injury 
which the appellants foresaw. This is fully proved by the 
evidence. The publication of the defendant has materially 
injured the appellants. Many volumes of Wheaton’s Reports 
were on hand, unsold, at the time of the publication of the 
third volume of Condensed Reports. 

The intention of the defendant was not to make an abridge- 
ment, but to make a substitute for the whole of the appellant’s 
work. The reports of the appellant were the result of the joint 
action of congress and the reporter ; they set the price. _ If con- 
gress had thought that the people should have them cheaper, 
they would have lowered the price. The defendant should 
not have run a risk in accommodating the public; they could 
judge for themselves. 

The question before the court is one for the most enlarged 
and liberal consideration. Cases which are not in form, but 
are in substance an infringement of the author’s rights, are to 
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be viewed, as respects the author, liberally. This spirit per- 
vades all the adjudged cases. 

Has there been an indefensible use of the appellant’s labours? 
In the Condensed Reports there is the same matter as in the 
reports of the appellant, under the same names. Is this an 
abridgement? An abridgement fairly done, is itself author- 
ship, requires mind ; and is not an infringement, no more than 
another work on the same subject. In the English courts 
there are frequently more reports than one of the same cases. 
These reports are distinct works. Abridgements are the efforts 
of different minds. The Condensed Reports have none of the 
features of an abridgement, and the work is made up of the 
same cases, and no more than is contained in Wheaton’s Re- 
ports. 

The attention of the court is called to certain facts. The 
laws of congress relating to the reporter’s office do not bear on 
the question of copyright. There is no intimation in the stat- 
ute of such an interference, or that the sum allowed the re- 
porter is in lieu of copyright. The right in the reporter to fix 
the price of the volumes, recognizes a right to exclude others 
from publishing. He receives one thousand dollars, and gives 
eighty copies to the United States, of the value of four hundred 
dollars. Would he give up the copyright for this sum ; this 
modicum? The law was intended to secure to him the rights 
he possessed, and to add to them also. 

Before the statute of Anne, the copyright of authors was 
acknowledged. In 1769, it underwent investigation in the 
courts. The statute of Anne was passed 1711. Pennsylvania 
was settled in 1682. The common law was carried to Penn- 
sylvania on its settlement; and the statute of Anne did not 
change or affect it. The copyright of an author existed in the 
colonies, and exists in the United States; and particularly in 
Pennsylvania. . 

It has been said by the counsel for the defendants, that there 
is no legislation in the state of Pennsylvania, or judgment of 
her courts recognizing the common lawright. Before the revo- 
lution there were few books made; and there are no reports of 
the decisions of the courts anterior to that event. The com- 
mon law is a fountain of remedy, perennial and perpetual. By 
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its principles protecting rights when they are infringed, and its 
principles existing, although not called into action. 

The import of the act of congress of 1790 is, that before its 
enactment, there were legal rights of authorship existing ; it 
provides for existing property, not for property created by the 
statute. There is nothing for its provisions to stand upon, but 
the common law. That law is not one of grant or bounty ; it 
recognizes existing riglits, which it secures. The aim of the 
statute was to benefit authors, and thereby the public. 

The right of an author to the production of his mind is 
acknowledged every where. It is a prevailing feeling, and 
none can doubt that a man’s book is his book—is his property. 
It may be true that it is property which requires extraordinary 
legislative protection, and also limitation. Be it so. 

But the appellants are entitled to protection under the 
statute. Itisaclear case. All the statutes should be taken 
together. The decision of Judge Washington in Ewer v. 
Coxe, was not appealed from ; and the question is for the first 
time before this court. 

Is the deposite of the copy in the office of the’secretary of 
state a condition precedent or subsequent? There is no ques- 
tion but that it is the latter. There is no need of the deposite 
being made until six months after publication. From and 
after the recording of the title, the right is secured, and the 
author may immediately bring his action for an infringement. 
Does this case stand differently from what it would if the 
action had been brought within six months after recording the 
title page? Ewer v. Coxe, says the book must be deposited, 
before the right arises ; the statute says differently. 

By the act of 1790. there were certain requisites, not pre- 
requisites, enjoined on an author. Does the law of 1802 make 
the requisites of the act of 1790 pre-requisites? There are 
conclusive reasons against this. It was the intention of the 
law to add to, but not to change the character of the law of 
1790. Ifthis was otherwise, there was a direct repeal of the 
second section of that law, by which an action is given upon 
filing the title page in the clerk’s office. 

The act of 1802 is in addition to the first act, but not a re- 
peal of it. This is the hinge of this case. The construction 
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contended for will repeal the second section of the act of 1790, 
and will create a forfeiture. 

What reason is there to doubt that the copies were deposited 
as required by the law? It is the ordinary course of trade to 
deliver them. Is it an unfair construction .to suppose that the 
one copy required by the laws to be delivered, is included in 
the eighty copies delivered as reporter? Is there not a special 
provision in the case of the reporter, that he shall deliver 
eighty copies, while others deliver one copy. The same term 
of six months is required for the delivery in both. 


Mr Justice M’LeEan delivered the opinion of the Court. 

After stating the case, he proceeded : 

Some of the questions which arise in this case are as novel, 
in this country, as they are interesting. But one case in- 
volving similar principles, except a decision by a state court, 
has occurred ; and that was decided by the circuit court of the 
United States for the district of Pennsylvania, from whose de- 
cree no appeal was taken. 

The right of the complainants must be first examined. If 
this right shall be sustained as set forth in the bill, and the 
defendants shall be proved to have violated it, the court will be 
bound to give the appropriate redress. 

The complainants assert their right on two grounds. 

First, under the common law. 

Secondly, under the acts of congress. 

And they insist, in the first place, that an author was enti- 
tled, at common law, to a perpetual property in the copy of his 
works, and in the profits of their publication; and to recoVer 
damages for its injury, by an action on the case, and to the 
protection of a court of equity. 

In support of this proposition, the counsel for the complain- 
ants have indulged in a wide range of argument, and have 
shown great industry and ability. The limited time allowed 
for the preparation of this opinion, will not admit of an equally 
extended consideration of the subject by the court. 

Perhaps no topic in England has excited more discussion, 
among literary and talented men, than that of the literary pro- 
perty of authors. So engrossing was the subject, for a long 
time, as to leave few neutrals, among those who were distin- 
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guished for their learning and ability. Atlength the question, 
whether the copy of a book or literary composition belongs to 
the author at common law, was brought before the court of 
king’s bench, in the great case of Miller v. Taylor, reported in 
4 Burr. 2303. This was a case of great expectation ; and the 
four judges, in giving their opinions, seriatim, exhausted the 
argument on both sides. Two of the judges, and Lord Mans- 
field, held, that, by the common law, an author had a literary 
property in his works ; and they sustained their opinion with 
very great ability. Mr Justice Yeates, in an opinion of great 
length, and with an ability, if equalled, certainly not surpassed, 
maintained the opposite ground. 

Previous to this case, injunctions had issued out of chancery 
to prevent the publication of certain works, at the instance of 
those who claimed a property in the copyright, but no decision 
had been given. Anda case had been commenced, at law, 
between Tonson and Collins, on the same ground, and was 
argued with great ability, more than once, and the court of 
king’s bench were about to take the opinion of all the judges, 
when they discovered that the suit had been brought by col- 
lusion, to try the question, and it was dismissed. 

This question was brought before the house of lords, in the 
case of Donaldson v. Beckett and others, reported in 4 Burr. 2408. 

Lord Mansfield, being a peer, through feelings of delicacy, 
declined giving any opinion. The eleven judges gave their 
opinions on the following points. Ist. Whether at common law 
an author of any book or literary composition, had the sole 
right of first printing, and publishing the same for sale; and 
might bring an action against any person who printed, pub- 
lished and sold the same, without his consent. Qn this ques- 
tion there were eight judges in the affirmative, and three in 
the negative. 

2d. If the author had such right originally, did the law take 
it away, upon his printing and publishing such book or literary 
composition ; and might any person, afterward, reprint and 
sell, for his own benefit, such book or literary composition, 
against, the will of the author. This question was answered 
in the affirmative, by four judges, and in the negative by seven. 

3d. If such action would have lain, at common law, is it 
taken away by the statute of 8 Anne; and is an author, by 
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the said statute, precluded from every remedy, except on. the 
foundation of the said statute, and on the terms of the condi- 
tions prescribed thereby. Six of the judges, to five, decided 
that the remedy must be under the statute. 

4th. Whether the author of any literary composition, and 
his assigns, had the sole right of printing and publishing the 
same in perpetuity, by the common law. Which question 
was decided in favour of the author, by seven judges to four. 

5th. Whether this right is any way impeached, restrained or 
taken away, by the statute 8 Anne? Six, to five judges, de- 
cided that the right is taken away by the statute. And the 
lord chancellor, seconding Lord Camden’s motion to reverse, 
the decree was reversed. 

It would appear from the points decided, that a majority of 
the judges were in favour of the common law right of authors, 
but that the same had been taken away by the statute. 

The title and preamble of the statute, 8 Anne, ch. 19, is as 
follows: “ An act for the encouragement of learning by vest- 
ing the copies of printed books in the authors or purchasers of 
such copies, during the times therein mentioned. 

** Whereas printers, booksellers and other persons, have of 
late frequently taken the liberty of printing, reprinting and 
publishing, or causing to be printed, reprinted and published, 
books and other writings without the consent of the authors or 
proprietors of such books and writings, to their very great 
detriment, and too often to the ruin of them and their fami- 
lies,” &c. 

In 7 Term Rep. 627, Lord Kenyon says, “ all arguments 
in the support of the rights of learned menein their works, 
must ever be heard with great favour by men of liberal minds 
to whom they are addressed. It was probably on that account 
that when the great question of literary property was discussed, 
some judges of enlightened understanding went the length of 
maintaining, that the right of publication rested exclusively 
in the authors and those who claimed under them for all time; 
but.the other opinion finally prevailed, which established that 
the right was confined to the times limited by the act of parlia- 
ment. And, that, I have no doubt, was the right decision.” 

And in the case of the University of Cambridge v. Pryer, 16 
East 319, Lord Ellenborough remarked, “it has been said that 




















* JANUARY TERM 1834. 657 


[Wheaton and Donaldson v. Peters and Grigg.] 


the statute of 8 Anne has three objects: but I cannot subdi- 
vide the two first; I think it has only two. The counsel for 
the plaintiffs contended that there was no right at common 
law; and perhaps there might not be; but of that we have 
not particularly any thing to do.” 

From the above authorities, and others which might be 
referred to if time permitted, the law appears to be well settled 
in England, that, since the statute of 8 Anne, the literary pro- 
perty of an author in his works can only be asserted under the 
statute. And that, notwithstanding the opinion of a majority 
of the judges in the great case of Miller v. Taylor was in 
favour of the common law right before the statute, it is still 
considered, in England, as a question by no means free from 
doubt. 

That an author, at common law, hasa property in his manu- 
script, and may obtain redress against any one who deprives 
him of it, or by improperly obtaining a copy endeavours to real- 
ise a profit by its publication, cannot be doubted ; but this is a 
very different right from that which asserts a perpetual and 
exclusive property in the future publication of the work, after 
the author shall have published it to the world. 

The argument that a literary man is as much entitled to the 
product of his labour as any other member of society, cannot 
be controverted. And the answer is, that he realises this pro- 
duct by the transfer of his manuscripts, or in the sale of his 
works, when first published. 

A book is valuable on account of the matter it contains, the 
ideas it communicates, the instruction or entertainment it 
affords. Does the author hold a perpetual property in these ? 
Is there an implied contract by every purchaser of his book, 
that he may realise whatever instruction or entertainment 
which the reading of it shall give, but shall not write out or 
print its contents. 

In what respect does the right of an author differ from that 
of an individual who has invented a most useful and valuable 
machine? In the production of this, his mind has been as 
intensely engaged, as long, and, perhaps, as usefully to the 
public, as any distinguished author in the composition of his 
book. 

The result of their labours may be equally beneficial to 
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society, and in their respective spheres they may be alike 
distinguished for mental vigour. Does the common law give 
a perpetual right to the author, and withhold it from the inven- 
tor? And yet it has never been pretended that the latter 
could hold, by the common law, any property in his inven- 
tion, after he shall have sold it publicly. 

It would seem, therefore, that the existence of a principle 
may well be doubted, which operates so unequally. This is 
not a characteristic of the common law. It is said-to be 
founded on principles of justice, and that all its rules must con- 
form to sound reason. 

Does not the man who imitates the machine profit as much 
by the labour of another, as he who imitates or republishes a 
book? Can there be a difference between the types and press 
with which one is formed, and the instruments used in the con- 
struction of the others ? 

That every man is entitled to the fruits of his own labour 
must be admitted; but he can enjoy them only, except by 
statutory provision, under the rules of property, which regulate 
society, and which define the rights of things in general. 

But, if the common law right of authors were shown to exist 
in England, does the same right exist, and to the same extent, 
in this country. 

It is clear, there can be no common law of the United States. 
The federal government is composed of twenty-four sovereign 
and independent states; each of which may have its local 
usages, customs andcommonlaw. There is no principle which 
pervades the union and has the authority of law, that is not 
embodied in the constitution or laws of the@inion. The com- 
mon law could be made a part of our federal system, only by 
legislative adoption. 

When, therefore, a common law right is asserted, we must 
look to the state in which the controversy originated. And in 
the case under consideration, as the copyright was entered in 
the clerk’s office of the district court of Pennsylvania, for the 
first volume of the book in controversy, and it was published in 
that state; we may inquire, whether the common law, as to 
copyrights, if any existed, Was adopted in Pennsylvania. 

It is insisted, that our ancestors, when they migrated to this 
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country, brought with them the English common law, as a 
part of their heritage. 

That this was the case, to a limited extent, is admitted. No 
one will contend, that the common law, as it existed in Eng- 
land, has ever been in force in all its provisions, in any state in 
this union. It was adopted, so far only as its principles were 
suited to the condition of the colonies: and from this circum- 
stance we see, what is common law in one state, is not so con- 
sidered in another. The judicial decisions, the usages and 
customs of the respective states, must determine, how far the 
common law has been introduced and sanctioned in each. 

In the argument, it was insisted, that no presumption could 
be drawn against the existence of the common law, as to copy- 
rights, in Pennsylvania, from the fact of its never having been 
asserted, until the commencement of this suit. 

It may be true, in general, that the failure to assert any par- 
ticular right, may afford no evidence of the non existence of 
such right. But the present case may well form an exception 
to this rule. 

If the common law, in all its provisions, has not been intro- 
duced into Pennsylvania, to what extent has it been adopted ? 
Must not this court have some evidence on this subject. If no 
right, such as is set up by the complainants, has heretofore been 
asserted, no custom or usage established, no judicial decision 
been given, can the conclusion be justified, that, by the com- 
mon law of Pennsylvania, an author has a perpetual property 
in the copyright of his works. 

These considerations might well lead the court to doubt the 
existence of thisI@w in Pennsylvania ; but there are others of 
a more conclusive character. 

The question respecting the literary property of authors, was 
not made a subject of judicial investigation in England until 
1760 ; and no decision was given until the case of Miller v. 
Taylor was decided in 1769. Long before this time, the col- 
ony of Pennsylvania was settled. What part of the common 
law did Penn and his associates bring with them from Engand ? 

The literary property of authors, as now asserted, was then 
unknown in that country. Laws had been passed, regulating 
the publication of new works under license. And the king, as 
the head of the church and the state, claimed the exclusive 
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right of publishing the acts of parliament, the book of common 
prayer, and a few other books. 

No such right at the common law had been recognized in 
England, when the colony of Penn was organized. Long 
afterwards, literary property became a subject of controversy, 
but the question was involved in great doubt and perplexity ; 
and a little more than a century ago, it was decided by the 
highest judicial court in England, that the right of authors 
could not be asserted at common law, but under the statute. 
The statute of 8 Anne was passed in 1710. 

Can it be contended, that this common law right, so nore 
in doubt as to divide the most learned jurists of England, at a 
period in her history, as much distinguished by learning and 
talents as any other ; was brought into the wilds of Pennsylva- 
nia by its first adventurers. Was it suited to their condition ? 

But there is another view still more conclusive. 

In the eighth section of the first article of the constitution of 
the United States it is declared, that congress shall have power 
“to promote the progress of science and useful arts, by secur- 
ing for limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries.” And in 
pursuance of the power thus delegated, congress passed the 
act of the 30th of May 1790. 

This is entitled “an act for the encouragement of learning, 
by securing the copies of maps, charts and books, to the au- 
thors and proprietors of such copies, during the times therein 
mentioned.” 

In the first section of this act, it is provided, “ that from and 
afier its passage, the author and authors ofany map, chart, 
book or books, already printed within these United States, 
being a citizen, &c. who hath or have not transferred to any 
other person the copyright of such map, chart, book or books, 
&c. shall have the sole right and liberty of printing, reprint- 
ing, publishing and vending such map, book or books, for four- 
teen years.” 

In behalf of the common law right, an argument has been 
drawn from the word secure, which is used in relation to this 
right, both in the constitution and in the acts of congress. 
This word, when used as a verb active, signifies to protect, 
insure, save, ascertain, &c. 
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The counsel for the complainants insist that the term, as 
used, clearly indicates an intention, not to originate a right, 
but to protect one already in existence. 

There is no mode by which the meaning affixed to any 
word or sentence, by a deliberative body, can be so well ascer- 
tained, as by comparing it with the words and sentences with 
which it stands connected. By this rule the word secure, as 
used in the constitution, could not mean the protection of an 
acknowledged legal right. It refers to inventors, as well as 
authors, and it has never been pretended, by any one, either 
in this country or in England, that an inventor has a perpetual 
right, at common law, to sell the thing invented. 

And if the word secure is used in the constitution, in refe- 
rence to a future right, was it not so used in the act of con- 
gress 2 

But, it is said, that part of the first section of the act of con- 
gress, which has been quoted, a copyright is not only recog- 
nized as existing, but that it may be assigned, as the rights of 
the assignee are protected, the same as those of the author. 

As before stated, an author has, by the common law, a pro- 
perty in his manuscript; and there can be no doubt that the 
rights of an assignee of such manuscript, would be protected 
by a court of chancery. This is presumed to be the copyright 
recognized in the act, and which was intended to be protected 
by its provisions. And this protection was given, as well to 
books published under such circumstances, as to manuscript 
copies. 

That congress, in passing the act of 1790, did not legislate 
in reference to existing rights, appears clear, from the provision 
that the author, &c. “shall have the sole right and liberty of 
printing,” &c. Now if this exclusive right existed at common 
law, and congress were about to adopt legislative provisions for 
its protection, would they have used this language? Could they 
have deemed it necessary to vest a right already vested. Such 
a presumption is refuted by the words above quoted, and their 
force is not lessened by any other part of the act. 

Congress, then, by this act, instead of sanctioning an exist- 
ing right, as contended for, created it. This seems to be the 
clear import of the law, connected with the circumstances 
under which it was enacted. 
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From these considerations it would seem, that if the right of 
the complainants can be sustained, it must be sustained under 
the acts of congress. Such was, probably, the opinion of the 
counsel who framed the bill, as the right is asserted under the 
statutes, and no particular reference is made to it as existing 
at common law. The claim, then, of the complainants, must 
be examined in reference to the statutes under which it is 
asserted. 

There are but two statutes which have a bearing on this 
subject ; one of them has already been named, and the other 
was passed the 29th of April 1802. 

The first section of the act of 1790 provides, that an author, 
or his assignee, “shall have the sole right and liberty of print- 
ing, reprinting, publishing and vending such map, chart, book 
or books, for the term of fourteen years, from the recording of 
the title thereof in the clerk’s office, as hereinafter directed : 
and that the author, &c. in books not published, &c. shall have 
the sole right and liberty of printing, reprinting, publishing 
and vending such map, chart, book or books, for the like term 
of fourteen years, from the time of recording the title thereof 
in the clerk’s office, as aforesaid. And at the expiration of 
the said term, the author, &c. shall have the same exclusive 
right continued to him, &c. for the further term of fourteen 
years: provided he or they shall cause the title thereof to be a 
second time recorded, and published in the same manner as is 
hereinafter directed, and that within six months before the 
expiration of the first term of fourteen years.” 

The third section provides, that “ no person shall be entitled 
to the benefit of this act, &c., unless he shall first deposit, 
&c., a printed copy of the title in the clerk’s office, &c.” 
* And such author or proprietor, shall within two months 
from the date thereof, cause a copy of said record to be pub- 
lished in one or more of the newspapers printed in the United 
States, for the space of four weeks.” 

And the fourth section enacts that “the author, &c., shall, 
within six months after the publishing thereof, deliver or cause 
to be delivered to the secretary of state, a copy of the same, 
to be preserved in his office.” 

The first section of the act of 1802 provides, that “ every 
person who shall claim to be the author, &c., before he shall 
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be entitled to the benefit of the act entitled an act for the 
encouragement of learning, by securing the copies of maps, 
charts and books, to the authors and proprietors of such copies, | 
during the time therein mentioned, he shall, in addition to the 
requisites enjoined in the third and fourth sections of said act, 
if a book or books, give information by causing the copy of the 
record which by said act he is required to publish, to be insert- 
ed in the page of the book next to the title.” 

These are substantially the provisions by which the com- 
plainants’ right must be tested. They claim under a renewal 
of the term, but this necessarily involves the validity of the 
right under the first as well as the second term. In the lan- 
guage of the statute, the “ same exclusive right” is continued 
the second term that existed the first. 

It will be observed, that a right accrues under the act of 
1790, from the time a copy of the title of the book is deposited 
in the clerk’s office. But the act of 1802 adds another requi- 
site to the accruing of the right, and that is, that the record 
made by the clerk, shall be published in the page next to the 
title page of the book. 

And it is argued with great earnestness and ability, that 
these are the only requisites to the perfection of the complain- 
ants’ title. That the requisition of the third section to give 
public notice in the newspapers, and that contained in the 
fourth to deposit a copy in the department of state; are acts 
subsequent to the accruing of the right, and whether they are 
performed or not, cannot materially affect the title. 

The case is compared to a grant with conditions subse- 
quent, which can never operate as a forfeiture of the title. It 
is said also that the object of the publication in the newspapers, 
and the deposite of the copy in the department of state was 
merely to give notice to the public ; and that such acts, not 
being essential to the title, after so great a lapse of time, may 
well be presumed. That if neither act had been done, the 
right of the party having accrued, before either was required 
to be done, it must remain unshaken. 

This right, as has been shown, does not exist at common 
law—it originated, if at all, under the acts of congress. No 
one can deny that when the legislature are about to vest an 
exclusive right in an author or an inventor, they have the 
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power to prescribe the conditions on which such right shall be 
enjoyed ; and that no one can avail himself of such right who 
does not substantially comply with the requisitions of the law. 

This principle is familiar, as it regards patent rights; and it 

is the same in relation to the copyright of a book. If any dif- 
ference shall be made, as it respects a strict conformity to the 
law, it would seem to be more reasonable to make the require- 
ment of the author, rather than the inventor. 
+ The papers of the latter are examined in the department of 
state, and require the sanction of the attorney-general ; but 
the author takes every step on his own responsibility, un- 
checked by the scrutiny or sanction of any public functionary. 

The acts required to be done by an author, to secure his 
right, are in the order in which they must naturally transpire. 
First, the title of the book is to be deposited with the clerk, 
and the record he makes must be inserted in the first or second 
page ; then the public notice in the newspapers is to be given; 
and within six months after the publication of the book, a 
copy must be deposited in the department of state. 

A right undoubtedly accrues on the record being made with 
the clerk, and the printing of it as required ; but what is the 
nature of that right. Is it perfect? If so, the other two 
requisites are wholly useless. 

How can the author be compelled either to give notice in 
the newspaper, or deposit a copy in the state department. 
The statute affixes no penalty for a failure to perform either of 
these acts; and it provides no means, by which it may be 
enforced. 

But we are told they are unimportant acts. If they are 
indeed wholly unimportant, congress acted unwisely in requir- 
ing them to be done. But whether they are important or 
not, is not for the court to determine, but the legislature ; and 
in what light they were considered by the legislature, we can 
learn only by their official acts. 

Judging then of these acts by this rule, we are not at liberty 
to say they are unimportant, and may be dispensed with. 
They are acts which the law requires to be done, and may this 
court dispense with their performance ? 

But the inquiry is made, shall the non performance of these 
subsequent conditions operate as a forfeiture of the-right ? 
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The answer is, that this is not a technical grant of precedent 
and subsequent conditions. All the conditions are important ; 
the law requires them to be performed; and, consequently, their 
performance is essential to a perfect title. On the perform- 
ance of a part of them, the right vests; and this was essential 
to its protection under the statute: but other acts are to be 
done, unless congress have legislated in vain, to- render the 
right perfect. 

The notice could not be published until after the entry with 
the clerk, nor could the book be deposited with the secretary 
of state until it was published. But these are acts not less 
important than those which are required to be done previously. 
They form a part of the title, and until they are performed, the 
title is not perfect. ; 

The deposite of the book in the department of state, may be 
important to identify it at ahy future period, shouf@ the copy- 
right be contested, or an unfounded claim of authorship as- 
serted. 

But, if doubts could be entertained whether the notice and 
deposite of the book in the state department, were essential to 
the title, under the act of 1790; on which act my opinion is 
principally founded; though I consider it in connexion with the 
other act; there is, in the opinion of three of tHe judges, no 
ground for doubt under the act of 1802. The latter act de- 
clares that every author, &c. before he shall be entitled to the 
benefit of the former act, shall, “in addition to the requisitions” 
enjoined in the third and fourth sections of said act, if a book, 
publish,” &c. 

Is not: this a clear exposition of the first act? Can an au- 
thor claim the benefit of the act of 1790, without performing 
‘¢ the requisites enjoined in the third and fourth sections of it.” 
If there be any’ meaning in language, the act of 1802, the 
three judges think, requires these requisites to be performed “in 
addition” to the one required by that act, before an author, &c. 
“shall be entitled to the benefit of the first act.” 

The rule by which conditions precedent and subsequent are 
construed, in a grant, can have no application to the case under 
consideration ; as every requisite, in both acts, is essential to 
the title: 

A renewal of the term of’ fourteen years, can only be ob- 
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tained by having the title page recorded with the clerk, and 
the record published on the page next to that of the title, and 
public notice given within six months before the expiration of 
the first term. 

> In opposition to the construction of the above statutes, as 
now given, the counsel for the complainants referred to several 
decisions in England, on the construction of the statute of 
8 Anne, and other statutes. 

In the case of Beckford v. Hood, 7 Term Rep. 620, the court 

of king’s bench decided, “ that an author, whose work is pirated 

» before the expiration of twenty-eight years from the first pub- 

| lication of it, may maintain an action on the case for damages, 
against the offending party, although the work was not entered 
at Stationers Hall.” But this entry was necessary only to 
subject the offender to certain penalties, provided in the statute 
of § Anne™® The suit brought was not for the penalties, and 
consequently, the entry of the work at Stationers Hall, was 
not made a question in the case. In the case of Blackwell 
v. Harper, 2 Atk. 95, Lord Hardwicke is reported to have said, 
upon the act of 8 Anne, c. 19, “ the clause of registering with 
the Stationers Company, is relative to the penalty, and the 
property cannot vest without such entry;” for the words are, 
“that nothifg in this act shall be construed to subject any 
bookseller, &c. to the forfeitures, &c. by reason of printing any 
book, &c. unless the title to the copy of such book, hereafter 
published, shall, before such publication, be entered in the 
register book of the Company of Stationers.” 

The very language quoted by his lordship shows, that the 
entry was not necessary to an investiture of the title, but to 
the recovery of the penalties provided in the act against those 
who pirated the work. 

His lordship decided in the same case, that “ under an act of 
parliament, providing that a certain inventor shall have the 
sole right and liberty of printing and reprinting certain prints 
for the term of fourteen years, and to commence from the day 
of first publishing thereof, which shall be truly engraved with 
the name of the proprietor on each plate, and printed on every 
such print or prints,” the property in the prints vests abso- 


lutely in the engraver, though the day of publication is not 
mentioned.” 
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The authority of this case is seriously questioned in the case 
of Newton v. Cowie, 4 Bingham 241. And it would seem, from 
the*decision of Lord Hardwicke, that he had doubts of the cor- 
rectness of the decision, as he decreed an injunction, withqut 
by-gone profits. And Lord Alvanly, in the case of Harrison v. 
Hogg, cited in 4 Bing. 242, said “that he was glad he was 
relieved from deciding on the same act, as he was inclined to 
differ from Lord Hardwicke.” ; 

Bga reference to the English authorities in the construc- 
tion of statutes, somewhat analogous to those under which the 
complainants set up their right, it will be found that the de- 
cisions often conflict with each other; but it is believed thatwno 
settled construction has been given to any British statute, in 
all respects similar to those under consideration, which is at 
variance with. the one now given. If, howevgg,. an 
instance could be found, it would not lessen the dence we 
feel in the correctness of the view which we have taken. 

The act of congress under which Mr Wheaton, one of the 
complainants, in his capacity of reporter, was required to 
deliver eighty copies of each volume of his reports to the de- 
partment of state, and which were, probably, faithfully deli- 
vered, does not exonerate him from the deposite of a copy 
under the act of 1790. The eighty volumes were delivered 
for a different purpoge; and cannot excuse the deposite of the 
one volume as specially required. 

The construction of the acts of congress being settled, in 
the further investigation of the case it would become necessary 
to look into the evidence and ascertain whether the complain- 
ants have not shown a substantial compliance with every legal 
requisite. But on reading the evidence we entertain. doubts, 
which induce us to remand the cause to the circuit court, 
where the facts can be ascertained by a jury. 

And the cause is accordingly remanded to the circuit court, 
with directions to that court to order an issue of facts to be 
examined and tried by a jury, at the bar of said court, upon 
this point, viz. whether-the said Wheaton as author, or any 
other person as proprietor, had complied with the requisites 
prescribed by the third and fourth sections of the said act of 
congress, passed the 31st day of May 1790, in regard to the 
volumes of Wheaton’s Reports in the said bill mentioned, or in 
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regard to one or more of them in the following particulars, viz. 
whether the said Wheaton or proprietor did, within two 
months from the date of the recording thereof in the clerk’s 
office of the district court, cause a copy of the said record to be 
published in one or more of the newspapers printed in the 
resident states, for the space of four weeks; and whether the 
said Wheaton or proprietor after the publishing thereof, did 
deliver or cause to be delivered to the secretary of state of the 
United States, a copy of the same to be preserved in his qffice, 
according to the provisions of the said third and fourth sections 
of the said act. 

And if the said requisites have not been complied with in 
regard to all the said volumes, then the jury to find in particu- 
* lar in regard to what volumes they or either of them have 


bee lied with. 
It may BB soper to remark that the court are unanimously 


of opinion, that no reporter has or can have any copyright in 
the written opinions delivered by this court; and that the 
judges thereof cannot confer on any reporter any such right. 


Mr Justice THompson, dissenting. , 

It is matter of regret with me, at any time to dissent from 
an opinion pronounced by a majority of this court, and where 
my mind is left balancing, after a full exaqination of the case, 
my habitual respect for the opinion of my brethren may justify 
a surrender of my own. But where no such apology is left to 
me to rest upon, it becomes’a duty to adhere to my own opinion ; 
and I shall proceed to assign the reasons which have led me 
to a conclusion different from that at which a majority of the 
court has arrived. 

It is unnecessary for me to state any thing more with respect 
to the bill and answer, than barely to observe that the com- 
plainants in the court below rest their claim, both upon the 
statutory and the common law right. The bill charges, that 
all the provisions of the acts of congress have been complied 
with ; that every thing has been done whieh was required by 
those acts inorder to entitle them to the benefit thereof; and 
that if it were otherwise, the orator, Henry Wheaton, has, as 
the author of said reports, the property in the copy of the same, 
and the sole right to enjoy and dispose of the same. 
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It would be improper in the present stage of this cause to 
examine the evidence which was before the court below, 
touching certain questions of fact which it is alleged are re- 
quired by the acts of congress in order to entitle the complain- 
ants to the benefit of those acts, have been complied with. 
An issue has been directed to inquire into those matters, Nor 
is it deemed necessary to examine whether the publication of 
the Condensed Reports by the defendants, is a violation of the 
complainants’ copyright, if they have complied with all the 
‘requisites of the acts of congress. This would seem necessarily 
implied, by the ordering of the issue; for such inquiries would 
be useless, if the right secured under those acts has not*been 
violated. 

I shall therefore confine myself to an examination of the 
common law right, and the effect and operatioufigf. the.acts of 
congress upon such right. 

I think I may assume as a proposition not to be questioned, 
that in England, prior to the statute of Anne, the right of an 
author to the benefit and profit of his work, is recognized by 
the common law. No case has been cited on the argument, 
and none has fallen under my observation, at all throwing in 
doubt this general proposition. Whenever the question has 
been there agitated, it has been in connection with the opera- 
tion of the statute upon this right. The case of Miller v. 
Taylor, 4 Burr. 2303, decided in the year 1769, was the first 
determination in the court of king’s bench upon the common 
law right of literary property. In that case the broad question 
is stated and examined, whether the copy of a book or literary 
composition belongs to the author by the common law; and 
three of the judges, including Lord Mansfield, decided in the 
affirmative. Mr Justice Yeates dissented. But I am not aware 
that upon this abstract question a contrary decision has ever 
been made in England. This would seem to be sufficient to 
put at rest that.general question, and render it unnecessary to 
go into a very particular examination of the reasons and 
grounds upon which the detision was founded. The elaborate 
examination bestowed upon the question by the judges in that 
case, has brought into view, on both sides of the question, the 

main arguments of which the point is susceptible. The great 
principle on which the author’s right rests, is, that it is the 
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fruit or production of his ‘own labour, and which may, by the 
labour of the faculties of the mind, establish a right of property, 
as well as by the faculties of the body; and it is difficult to 
perceive any well founded objection to such a claim of right. 
It is founded upon the soundest principles of justice; equity and 
public policy. Blackstone, in his Commentaries, 2d vol. 405, 
has succinctly stated the principle, that when a man, by the 
exertion of his rational powers, has produced an original work, 
he seems to have clearly a right to dispose of that identical 
work as he pleases; and any attempt to vary the disposition he 
has-‘made of it, appears to be an invasion of that right. That 
the identity of a literary composition consists entirely in the 
sentiment and the language. The same conception, clothed 
in the same words, must necessarily be the same composition ; 
and whatevggmethod be taken to exhibit that composition to 
the ear oa. eye of another, by recital, by writing, or by 
printing, in any number of copies, or at any period of time, it is 
always the identical work of the author which is so exhibited ; 
and no other man, it has been thought, can have a right to 
exhibit it, especially for profit, without the author’s consent. 
The origin of this right is not probably to be satisfactorily 
ascertained, and indeed if it could, it might be considered an 
objection to its existence as a common law right; but from the 
time of the invention of printing, in the early part of the fif- 
teenth century, stich a right seems to have been recognized. 
The historical account of the recognition of the right, is to be 
collected from the discussions in Miller v. Taylor. The Sta- 
tioners Company was incorporated in the year 1556, and from 
that time to the year 1640 the crown exercised an unlimited 
authority over the press, which was enforced by the summary 
process of search, confiscafion and imprisonment, given to the 
Stationers Company, and executed by the then supreme juris- 
diction of the stat chamber. In the year 1640 the star chamber 
was abolished; and the existence of copyrights before that 
period, upon principles of usage, can only be looked for in the 
Stationers Company, or the star-chamber or acts of state; and 
the evidence upon this point, says Mr Justice Wills, is liable to 
little suspicion. It was indifferent to the views of government 
whether the property of an innocent book licensed, was open or 
private property. 
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It was certainly against thé power of the crowa to allow it 
as private property, without being protected by any royal pri- 
vilege.‘~ It could be done only on principles of private justice, 
moral fitness and public convenience, which, when applied to 
a new subject, make common law, without a precedent ; much 
more when received and approved by usage. And in this 
case-of Miller v. Taylor, it was found by the special verdict, 
“that before the reign of her late majesty, queen Anne, it was 
usual to purchase from authors the perpetual copyright of their 
books, and to assign the same from hand to hand for, valuable 
consideration, and to make the same the subject of family set- 
tlements, for the provision of wives and children.” This usage 
is evidence of the common law, and shows that the copyright 
was considered and, treated as property, transferable from 
party to party; and property, too, of a permanent.pature, suit- 
able for family settlement and provisions. 's 

Common law, says Lord Coke, 1 Inst. 1, 2, is sometimes 
called right, common right, common justice. And Lord Mans- 
field says, the common law is drawn from the principles of right 
and wrong, the fitness of things, convenience and policy. And 
it is upon these principles that the copyright of authors is pro- 
tected. After the year 1640, when the press became,subject 
to license, the various ordinances and acts of parliament referred 
to in Miller v. Taylor, and collected in Maugham?’s treatise on 
the Law of Literary Property, p. 13—16, necessarily imply, 
and presuppose, the existence of a common law right in the 
author. : 

The common law, says: an eminent jurist, 2 Kent’s Comm. 
471, includes those principles, usages and rules of action, ap- 
plicable to the government and security of person and property 
which do not rest for their authority upon any express and 
positive declaration of the will of the legislature. A great 
proportion of the rules and maxims which constitute the im- 
mense code of the common law, grew into use by gradual 
adoption, and received, from time to time, the sanction of the 
courts of justice, without any legislative act or interference. 
It was the application of the dictates of natural justice, and of 
cultivated reason, to particular cases. In the just language of 
sir Matthew Hale, the common law of England is not the pro- 
duct of the wisdom of some one man, or society of men, in any 
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one age, but of the wisdom, counsel, experience and observa- 
tien of many ages of wise and observing men. And, in ac- 
cordance with these sound principles, and as applicable to the 
subject of copyright, are the remarks of Mr Christian, in his 
notes to Blackstone’s: Commentaries,.2 Bl. Comm. 406, and 
note. Nothing, says he, is more erroneous, than the practice 
of referring the origin of moral rights, and the system of natu- 
ral equity, to the savage state, which is supposed to Have pre- 
ceded civilized establishments, in which literary composition, 
and, of consequence, the right to it, could have. no existence. 
But the true mode of ascertaining a moral right, is to inquire 
whether it is such as the reason, the cultivated reason of man- 
kind must necessarily assent to. No proposition seems more 
conformable to that criterion, than that every one should enjoy 
the reward of his labour, the harvest where he has sown, or 
the fruit of tree which he has planted: Whether literary 
property is sui generis, ot under whatever denomination of 
rights.it may be classed, it seems founded upon the same prin- 
ciple of general utility to society, which is the: basis of all other 
moral rights and obligations. Thus considered, an author’s 
copyright eught to be esteemed an invaluable right, established 
in sound reason and abstract morality. 

It is unnecessary, for the purpose of showing my views ‘upon 
this branch of the case, te add any thing more. In my judg- 
ment, every principle of justice, equity, morality, fitness and 
sound policy concurs, in protecting the literary labours of men, 
to the same extent tNat property acquired by manual labour is 
protected. The objections to the admission.of the common law 
right of authors, are generally admitted to be summed up, in all 
their force and strength, by Mr Justice Yeates, in the case of 
Miller v. Taylor... These objections may be classed under two 
heads: the one founded upon the nature of the property or 
subject matter of the right claimed; and-the other on the pre- 
sumed abandonment of the right by the author’s publication. 

The first appears to me to be too subtle and metaphysical to 
command the assent of any one, or to be adopted as the ground 
of deciding the question. It. seems to be supposed, that the 
right claimed is to*the ideas contained in the book. . The 
claim, says Mr Justice Yeates, is to'the style and ideas of the 
author’s composition ; and it is a well established maxim, that 
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nothing can be an object of property which has not a corporal 
substance. *The property claimed is all ideal ; a set of ideas 
which have no bounds or marks whatever—nothing that is 
capable of a visible possession—nothing that can sustain any 
one of the qualities or incidents of property. Their whole 
existence is in the mind alone. Incapable of any other modes 
of acquisition or enjoyment than by mental possession or ap- 
prehension ; safe and invulnerable from their own immate- 
riality, no trespass can reach them, no tort affect them; no 
fraud or violence diminish or damage them. Yet these are the 
phantoms which the author would grasp and confine to him- 
self; and these are what the defendant is charged with having 
robbed the plaintiff of. 

He asks, can sentiments themselves (apart from the paper 
on which they are contained) be taken in execution for a debt; 
or if the author commits treason or felony, or is outlawed, can 
the ideas be forfeited? Can‘sentiments be seized ; or, by any 
act whatever, be vested in the crown? If they cannot be 
seized, the sole right of publishing them cannot be confined to 
the author. How strange and singular, says he, must this 
extraordinary kind of property be, which cannot be visibly pos- 
sessed, forfeited or seized, nor is susceptible of any external 
injury, nor, consequently, of any specific or possible remedy. 

These, and many other similar declarations are made by 
Mr Justice Yeates, to illustrate his view of the nature of a copy- 
right. And he seems to treat the question, as if the claim was 
to a mere idea, not embodied or exhibited in any tangible form 
or shape. Nosuch pretension has ever been set up, that I am 
aware of, by any advocate of the right to literary property. 
And this view of it would hardly deserve a serious notice, had 
it not been taken by a distinguished judge. Lord Mansfield, 
in the case of Miller v. Taylor, in defining the nature of the 
right or copyright, says, “I use the word copy in the techni- 
cal sense in which that name or term has been used for ages, 
to signify an incorporeal right to the sole printing and publish- 
ing of something intellectual, communicated by letters ;” and 
this is the sense in which I understand the term copyright 
always to be used, when spoken of as property. 

The other objection urged by Mr Justice Yeates, that the 
publication by the author is an abandonment of the exclusive 
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right, rests upon more plausible grounds, but is equally destitute 
of solidity. 

This would seem, according to his view of the case, the main 
pointin the cause. The general question, he says, is, whether, 
after a voluntary and general publication of an author’s work 
by himself, or by his authority, the author has a sole and per- 
petual property in that work, so as to give him a right to con- 
fine every subsequent publication to himself, or his assigns, for 
ever. 

And he lays down this general proposition. That the right 
of publication must for ever depend on the claimant’s property 
in the thing to be published. Whilst the subject of publication 
continues his own exclusive property, he will so long have the 
sole and perpetual right to publish it. But whenever that 
property ceases, or by any act or event becomes common, the 
right of publication will be equally common. The particular 
terms in which Mr Justice Yeates states his proposition, are 
worthy of notice. He puts the case upon its being a general 
publication, the meaning of which undoubtedly is, that the pub- 
lication is without any restriction expressed or implied, as to 
the use to be made of it by the party into whose hands it might 
come, by purchase or otherwise. Unless such was his meaning, 
the proposition, I presume, no one will contend, can be main- 
tained. Suppose an express contract made with a party who 
shall purchase a book, that he shall not republish it ; this surely 
would be binding upon him. 

So, if the bookseller should give a like notice of the author’s 
claim, and a purchase of a book made without any express 
stipulation not to republish, the law would imply an assent to 
the condition. And any circumstances from which such an 
undertaking could be reasonably inferred, would lead to the 
same legal consequences. The nature of the property, and the 
general purposes for which it is published and sold, show the 
use which is to be made of it. The usual and common object 
which a person has in view in the purchase of a book is for the 
instruction, information or entertainment to be derived from it, 
and not for republication of the work. It is the use of it for 
these purposes which is implied in the sale and purchase. And 
this use is in subordination to the antecedent and higher right 
of the author; and comes strictly within the maxim, sic utere 
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tuo ut alienam non ledas. But the case is not left to rest on 
any implied notice of the author’s claim, and the conditions on 
which he makes it public. This is contained on the title page 
of the very book purchased, and cannot be presumed to escape 
the notice of the purchaser. It is there, in terms, announced, 
that the author claims the right of publication ; and whoever 
purchases, therefore, does it with notice of such claim, and is 
bound to use it in subordination thereto. Mr Justice Yeates 
admits, that every man is entitled to the fruits of his own labour ; 
but that he can be entitled to it only, subject to the general 
rights of mankind, and the general rules of property ; and that 
there must be a limitation to such right, otherwise the rights of 
others are infringed. The force of such limitation upon the 
right, is not readily perceived. If the right exists, it is a com- 
mon law right, growing out of the natural justice of the case; 
being the result of a man’s own labour. He thinks the statute 
of Anne fixes a just limitation. But suppose no statute had 
been passed on the subject ; where would have been the limita- 
tion? The right existing, who would have authority to say 
where it should end? It must necessarily be without limit- 
ation, and it is no infringement of the rights of others. They 
enjoy it for the purpose intended, and according to the nature 
of the property. The purchaser of the book has a right to all 
the benefit resulting from the information or amusement he can 
derive from it. And if, in consequence thereof, he can write a 
book on the same subject, he has a right so todo. But thisis 
2 very different use of the property from the taking and pub- 
lishing the very language and sentiment of the author ; which 
constitute the identity of his work. 

Mr Justice Yeates puts the effect of a publication upon the 
ground of intent in the author. The act of publication, says 
he, when voluntarily done by the author, is virtually and 
necessarily a gift to the public. And he must be deemed to 
have so intended it. But no such intention can surely be in- 
ferred, when the contrary intention is inscribed upon the first 
page of the book, which cannot escape notice. 

-The case of Percival v. Phipps, 2 Ves. and Beam. 19, re- 
cognises the implied prohibition against publishing the work 
of another, arising from the very nature of the property. It 
was held in that case, that private letters, having the character 
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of literary composition, were within the spirit of the act pro- 
tecting literary property, and that by sending a letter, the wri- 
ter did not give the receiver authority to publish it; and this is 
the doctrine of Lord Hardwicke in Pope v. Carl, 2 Atk. 342, 
where it is said that familiar letters may form a literary com- 
position, in which the author retains his copyright, and does 
not, by sending them to the person to whom they are addressed, 
authorise him or a third person to use them for the purpose of 
profit, by publishing them against the interest and intention of 
the author. That by sending the letter, though he parts with 
the property of the paper, he does not part with the property 
of copyright in the composition. 

But how stands the case, with respect to the effect of publi- 
cation by the author, according to Mr Justice Yeates’s own rule. 
He says, “in all abandonments of such kind of property, two 
circumstances are necessary,” an actual relinquishing the 
possession, and an intention to relinquish it. That the author’s 
name being inserted in the title page is no reason against the 
abandonment ; for many of our best and noblest authors have 
published their works from more generous views than pecuni- 
ary profit. Some have written for fame, and the benefit of 
mankind. That the omission of the author’s name can make 
no difference; for if the property be absolutely his, he has no 
occasion to add his name to the title page. He cannot escape, 
it seems, from calling the copyright property, although a mere 
idea; and resorts again to his favourite theory, that it has no 
indicia, no distinguishing marks to denote his proprietary in- 
terest therein; and hard, says he, would be the law, that 
should adjudge a man guilty of a crime, when he had no possi- 
bility of knowing that he was doing the least wrong to any 
individual. That he could not know who was the proprietor 
of these intellectual ideas, they not having any ear-marks 
upon them, or tokens of a particular proprietor. 

If, as Mr Justice Yeates admits, it is a question of intention 
whether the author meant to abandon his work to the public, 
and relinquish all private or individual claims to it, no possible 
doubt can exist as to the conclusion in the present case. 
Would a jury hesitate a moment upon the question under the 
evidence before the court? The right set up and stamped upon 
the title page of the book, shuts the door against any infer- 
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ence, that the publication was intended to be a gift to the 
public. 

Mr Justice Yeates admits, that so long asa literary composi- 
tion is in manuscript, and remains under the sole dominion of 
the author, it is his exclusive property. It would seem, there- 
fore, that the idea when once reduced to writing, is susceptible 
of identity, and becomes the subject of property. But pro- 
perty without the right to use it, is empty sound, says Mr 
Justice Aston in Miller v. Taylor. And, indeed, it would 
seem a mere mockery for the law to recognize any thing as 
property, which the owner could not use safely and securely 
for the purposes for which it was intended, unless interdicted, 
by the principles of morality or public policy. 

It is not necessary that I should go into any particular exa- 
mination of the construction of the statute of Anne, or to 
what extent it may affect the common Jaw right of authors in 
England ; because, as I shall hereafter show, that statute was 
never considered in force in Pennsylvania. The mere common 
law right, uninfluenced by that statute, is alone drawn in 
question under this branch of the case. And the decision in 
the case of Miller v. Taylor, would seem to put that question 
at rest in England, at thatday. Mr Justice Yeates, in aid of 
his opinion, relied much upon that statute: ‘arguing that from 
the title, which is an “act for the encouragement of learning 
by vesting the copies of printed books in the authors or pur- 
chasers of such copies during the times therein mentioned ;” 
and from the provision in the act, that the sole right should be 
vested, &c. for twenty-one years and no longer; the right 
was created, and limited by the act, and did not rest upon the 
common law. The other three judges, however, maintained, 
that an author’s right was not derived from the statute, but 
that he had an original perpetual common law right and pro- 
perty in his work, and that the statute was only cumulative, 
and giving additional remedies for a violation of the right. 
That the preamble in the act proceeds upon the ground of a 
right of property in the author having been violated ; and that 
the act was intended as a confirmation of such right. And 
that from the remedy enacted against the violation of the 
right being only temporary, it might be argued, that it afforded 
an implication, that there existed no right but what was 
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secured by the act. To guard against which, there is an 
express saving in the ninth section of the act. Provided that 
nothing in this act contained, shall extend or be construed to 
extend either to prejudice or confirm any right, that the said 
universities or any of them, or any person or persons, have or 
claim to have to the printing or reprinting, any book or copy 
already printed or hereafter to be printed.” That the words 
any right, manifestly meant any other right, than the term 
secured by the act. It may be observed here, that whatever 
may be the just weight to be given to the term “ vested” and 
the words “ no longer,” as used in the statute of Anne, and so 
much relied on by Mr Justice Yeates, have no application to 
our acts of congress ; no such term or provision being used. A 
writ of error was brought in this case of Miller v. Taylor, but 
afterwards abandoned, and the law was considered settled, 
until called in question in Donaldson v. Beckett, 4 Burr. 2408, 
which came before the house of lords in the year 1774, upon 
an appeal from a decree of the court of chancery, founded 
upon the judgment in Miller v. Taylor. 

Upon this appeal certain questions were propounded to the 
twelve judges. Lord Mansfield, however gave no opinion, it 
being very unusual, as the reporter states, from reasons of 
delicacy, for a peer to support his own judgment upon appeal 
to the house of lords. This statement necessarily implies, 
however, that he had not changed his opinion. There were, 
therefore, eleven judges who voted upon the questions. 

One of the questions propounded was ; whether, at common 
law, an author of any book or literary composition, had the 
sole right of first printing and publishing the same for sale, and 
might bring an action against any person who printed, pub- 
lished and sold the same without his consent. 

Upon this question ten voted in the affirmative, and one in 
the negative. 

Another question was: if the author had such right origi- 
nally, did the law take it away, upon his printing and publishing 
such book or literary composition, and might any person, after- 
wards, reprint and sell, for his own benefit, such book or lite- 
rary composition, against the will of the author. 

Upon this question seven were in the negative, and four in 
the affirmative. 
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The vote upon these two questions settled the point, that, 
by the common law, the author of any literary composition, 
and his assigns, had the sole right of printing and publishing 
the same in perpetuity. 

Another question propounded was: if an action would 
have lain, at common law, is it taken away by the statute of 
Anne ? and is an author, by the said statute, precluded from 
every remedy, except on the foundation of the statute, and on 
the terms and conditions prescribed thereby ? 

Upon this question, six voted in the affirmative, and five in 
the negative ; and it will be perceived, that if Lord Mansfield 
had voted on this question, and in conformity with his opinion 
in Miller v. Taylor, the judges would have been equally di- 
vided. 

That the law in England has not been considered as settled, 
in conformity with the vote on this last question, is very cer- 
tain. For it is the constant practice, in chancery, to grant 
injunctions to restrain printers from publishing the works of 
others, which practice can only be sustained on the ground 
that the penalties given by the statute, are not the only reme- 
dy that can be resorted to. In Miller v. Taylor, Lord Mans- 
field says, the whole jurisdiction exercised by the court of chan- 
cery, since 1710, the date of the statute of Anne, against 
pirates of copies, is an authority that authors had a property 
antecedent, to which the act gives a temporary additional se- 
curity. It can stand upon no other foundation. And in the 
case of Beckford v. Hood, 7 Term Rep. 616, it was decided, 
that an author whose work is pirated before the expiration of 
the time limited in the statute, may maintain an action on the 
case for damages, against the offending party. Lord Kenyon 
says, the question is, whether the right of property being vested 
in authors for certain periods, the common law remedy for a 
violation of it, does not attach within the time limited by the 
act of parliament. Within those periods, the act says, that 
the author shall have the sole right and liberty of printing, &c. 
Thus the statute having vested that right in the author, the 
common law gives the remedy by action in the case for viola- 
tion of it; and that the meaning of the act in creating the 
penalties, was to give an accumulative remedy. And in 
this all the judges concurred. And Mr Justice Grose ob- 
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serves, that in the great case of Miller v. Taylor, Mr Justice 
Yeates gave his opinion against the common law right of 
authors; but he was decidedly of opinion, that an exclusive 
right of property was vested by the statute for the time limit- 
ed; and he says, that by the decision in the house of lords of 
Donaldson v. Beckett, the common law right of action is not 
considered as taken away by the statute of Anne, but that it 
could not be exercised beyond the time limited by that statute : 
and it is worthy of notice that this action on the case, for 
damages, was sustained, although the work was not entered 
at Stationers Hall, nor the author’s name affixed to the first 
publication. This, Lord Kenyon observes, was to serve as a 
notice and warning to the public, that none might ignorantly 
incur the penalties and forfeitures given_against such as pirate 
the works of others. But calling on a party who has injured 
the civil property of another, for a remedy in damages, cannot 
properly fall under the description of a forfeiture or penalty. 

From this view of the law, as it stands in England, it is 
very clear that, previous to the statute of Anne, the perpetual 
common law right of authors, was undisputed. That after that 
statute, in the case of Miller v. Taylor, it was held, that this 
common law right remained unaffected by the statute, which 
only gave a cumulative remedy. That the subsequent case of 
Donaldson v. Beckett, limited the right to the times mentioned 
in the statute. But that for all violations of the right during 
that time, all the common law remedies continued, although 
no entry of the work at Stationers Hail had been made, ac- 
cording to the provisions of the statute. Such -entry being 
necessary, only for the purpose of subjecting the party violating 
the right, to the penalties given by the act. 

I do not deem it necessary particularly to inquire, whether, as 
an abstract question, the same reasons do not exist for the pro- 
tection of mechanical iuventions, as the production of mental 
labour. The inquiry is not, whether it would have been wise 
to have recognized an exclusive right to mechanical inventions. 
It is enough, when we are inquiring what the law is, and not 
what it ought to have been, to find that no such principle ever 
has been recognized by any judicial decision. The argument 
was urged with great earnestness by Mr Justice Yeates in Mil- 
ler v. Taylor, but repudiated by Lord Mansfield and the other 
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judges. With respect to copyrights, however, the law has been 
considered otherwise ; and the original common law right fully 
established, though modified in some respects by the statute o 
Anne. ' 

I shall proceed, now, to some notice of the light in which 
copyrights have been viewed in this country. 

It appears from the journals of the old congress (8 Jour- 
nals 257), that this question was brought before that body by 
sundry papers and memorials on the subject of literary property ; 
and which were referred to a committee, of which Mr Madison 
was one ; and on the 27th of May 1783, the following resolu- 
tion was reported and adopted. 

* Resolved, that it be recommended to the several states, to 
secure to the authors or publishers of any new books not hith- 
erto printed, being citizens of the United States, and to their 
executors, administrators and assigns, the copyright of such 
books for a certain time, not less than fourteen years from the 
first publication ; and to-secure to the said authors, if they shall 
survive the term first mentioned, and to their executors, ad- 
ministrators and assigns, the copyright of such books for another 
term or time, not less than fourteen years ; such copy or exclu- 
sive right of printing, publishing and vending the same, to be 
secured to the original authors or publishers, their executors, 
administrators and assigns, by such laws and such restrictions, 
as to the several states may seem proper.” 

This right is here treated and dealt with as property already 
existing ; and not as creating any thing which had previously no 
being. Itis spoken of as something tangible, that might pass 
to executors and administrators, and transferable by assign- 
ment. And the recommendation to the states was, to pass laws 
to secure such right. 

It must be presumed, that congress understood the light in 
which this subject was viewed in the mother country. And 
it is deserving of notice, that Mr Madison, one of the commit- 
tee, afterwards wrote the number in the Federalist, where this 
subject is discussed; and where it is expressly asserted, that this 
has been adjudged in England to be a right at common law. 

And it is worthy of remark also, that no mention is here 
made of any right in mechanical inventions: and although the 
arts and sciences are connected in the same clause in the con- 
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stitution, and placed under the legislative power of congress, it 
does not, by any means follow, that they were considered as 
standing on the same: footing. 

Several of the states had already passed laws on this subject ; 
and many others, in compliance with the recommendation of 
congress, did the same. 

The state of Massachusetts, as early as March 1783, passed 
a law, entitled, “an act for the purpose of securing to authors, 
the exclusive right and benefit of publishing their literary pro- 
ductions for twenty-one years.” The preamble to this act 
shows, in a strong and striking manner, the views entertained 
at that day in this enlightened state, of the value of this right. 
“ Whereas, the improvement of knowledge, the progress of 
civilization, the public weal of the community, and the ad- 
vancement of human happiness greatly depend on the efforts 
of learned and ingenious persons, in the various arts and sci- 
ences; as the principal encouragement such persons can have, 
to make great and beneficial exertions of this nature, must 
exist in the legal security of the fruits of their study and 
industry, to themselves; and as such security is one of the 
natural rights of all men, there being no property more peculi- 
arly a man’s vwn, than that which is produced by the labour of 
his mind: therefore, to encourage learned and ingenious per- 
sons. to write useful books, for the benefit of mankind, be it 
enacted,” &c. The act then proceeds to declare, that all books, 
treatises and other literary works, &c. shall be the sole pro- 
perty of the author or authors, being subjects of the United 
States of America, their heirs and assigns, for the full and 
complete term of twenty-one years from the date of their first 
publication. And certain penalties are affixed to a violation of 
the right, with a proviso, that the act shall not be construed to 
extend in favour, or for the benefit of any author, or subject of 
any other of the United States, until the state of which such 
author is a subject, shall have passed similar laws for securing 
to authors the exclusive right and benefit of publishing their 
literary productions. 1 Laws Mass. 94. 

This act recognizes in the fullest and most unqualified man- 
ner, the natural right which an author has to the productions 
and labour of his own mind. And it is worthy of notice, that 
the act does not recognize as a natural right, or in any manner 
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provide for the protection of mechanical inventions ; thereby 
showing the distinction between mental and manual labour in 
the view of that legislature, although it is now attempted to 
put them on the same footing. 

The state of Connecticut had, previously, in the same year 
(January 1783), passed an act for the encouragement of liter- 
ature and genius, containing the following preamble: whereas 
it is perfectly agreeable to the principles of natural justice and 
equity, that every author should be secured in receiving the 
profits that may arise from the sale of his works; and such 
security may encourage men of learning and genius to publish 
their writings, which may do honour to their country, and ser- 
vice to mankind.” Certain provisions are then made for the 
security of such right, which it is unnecessary here to be par- 
ticularly noticed. 

There is a like proviso as in the Massachusetts act: that 
the benefit of the law is not to extend to authors, inhabitants 
of, or residing in other states, until such states have passed simi- 
lar laws. Statutes of Conn. 474. This law is also confined 
to literary productions, and in no manner extending to mechani- 
cal labours. 

In.the colony of New York, in the year 1786, a law “ to 
promote literature” was passed, reciting, “ whereas, it is agree- 
able to the principles of natural equity and justice, that every 
author should be secured in receiving the profits that may arise 
from the sale of his works ; and such security may encourage 
persons of learning and genius to publish their writings, whick 
may do honour to their country, and service to mankind ;” and 
then making provision, for securing to authors the soletight of 
printing, publishing and selling their works for fourteen years. 
With a proviso to the fourth section of the act, recognizing a 
common law right ; but leaving it open and unaffected in cases 
not coming within the act: viz., provided, that nothing in 
this act shall extend to, affect, prejudice or confirm the rights 
which any person may have to the printing or publishing of 
any books or pamphlets at common law, in cases not mentioned 
in this act.” 

The state of Virginia also, in the year 1785, passed a similar 
law, for securing to authors of literary works, an exclusive pro- 
perty therein, for a limited time. 1 Rev. Code 534. Like 
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laws for the same purpose were passed by other states, which 
are not necessary here to be noticed; enough having been re- 
ferred to, to show the light in which literary property was 
viewed in this country ; and that such laws were passed, with 
a view to protect and secure a pre-existing right, founded on 
the eternal rules and principles of natural right and justice, 
and recognized by the common law. 

But under the existing governments of the United States, 
before the adoption of the present constitution, adequate pro- 
tection could not be given to authors throughout the United 
States, by any general law. It depended on the legislatures 
of the several states ; and this led to the provisions in the pre- 
sent constitution, giving to congress power “to promote the 
progress of science and the useful arts, by securing, for limited 
times, to authors and inventors, the exclusive right to their 
respective writings and discoveries.” Constit. art. 1, sect. 8. 

It has been argued at the bar, that as the promotion of the 
progress of science and the useful arts, is here united in the 
same clause in the constitution, the rights of authors and in- 
ventors were considered as standing on the same footing ; but 
this, I think, is a non sequitur. This article is to be construed 
distributively, and must have been so understood ; for when 
cengress came to execute this power by legislation, the sub- 
jects are kept distinct, and very different provisions are made 
respecting them. ll the laws relative to inventions, purport 
to be acts to promote the progress of the useful arts. They do 
not use ary language which implies or presupposes any existing 
prior right to be secured ; but clearly imply that the whole ex- 
clusive right is created by the law, and ends with the expira- 
tion of the patent. The first law, passed in the year 1790, 
1 Story’s Ed. 80, requires that the specification shall be so par- 
ticular, as not only to distinguish the invention or discovery 
from other things before known and used, but also to enable a 
workman, or other person, skilled in the art or manufacture, 
to make, construct, or use the same, to the end that the public 
may have the full benefit thereof, after the expiration of the patent 
term. This is the consideration demanded by the public, for 
the protection during the time mentioned in the patent; and 
the books furnish no case, that I am aware of, where an ac- 
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tion has been attempted to be sustained upon any supposed 
common law right of the inventor. 

But the. case is quite different with respect to copyrights. 
All the laws on this subject purport to be made for securing to 
authors and proprietors such copyright. ‘They presuppose 
the existence of a right, which is to be secured, and not a 
right originally created by the act. The security provided by 
the act is for a limited time. But there is no intimation that 
at the expiration of that time the copy becomes common, as in 
the case of an invention. The right, at the expiration of the 
time limited in the acts of congress, is left to the common law 
protection, without the additional security thrown around it 
by the statutes; and stands upon the same footing as it did 
before the statutes were passed. The protection for a limited 
time by the aid of penalties, against the violators of the right, 
proceeds upon the ground that the author, within that time, 
can so multiply his work, and reap such profits therefrom, as 
to enable him to rest upon his common law right, without the 
extraordinary aid of penal laws. 

In the Federalist, No. 43, written by Mr Madison, who re- 
ported the resolution referred to, in the old congress, this clause 
in the constitution is under consideration, and the writer ob- 
serves : that the utility of this power will scarcely be questioned. 
The copyright of authors has been solemnly adjudged in Great 
Britain, to be a right at common law. The right to useful in- 
ventions seems, with equal reason, to belong to the inventors. 
The public good fully coincides, in both cases, with the claims 
of individuals. The states cannot separately make effectual 
provision for either of the cases; and most of them have anti- 
cipated the decision of this point, by laws passed at the instance 
of congress. 

Although it is here said, that the right to useful inventions 
seems with equal reason to belong to the inventors, as the 
copyright to authors: yet it is not pretended that the com- 
mon law equally recognises them. But the contrary is neces- 
sarily implied, when it is expressly said that the copyright has 
been adjudged to be a common law right, but is silent as to 
inventors’ rights. 

The common law right of authors is expressly recognised 
by Mr Justice Story in his Commentaries. In noticing this 
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article in the constitution, he says, “this power did not exist 
under the confederation, and its utility does not seem to have 
been questioned. The copyright of authors in their works 
had, before the revolution, been decided in Great Britain to be 
a common law right, and it was regulated and limited under 
statutes passed by parliament upon that subject.” 3 Story’s 
Com. 48. If these statutes do not affect the right in the case 
now before the court, it remains and is to be viewed as a com- 
mon law right. . 

The judge in the court below, who decided this case, seems 
to place much reliance on what he considers a doubt, sug- 
gested by Chancellor Kent, as to the existence of the common 
law right. Let us see what he does say. “It was,” says he, 
“for some time the prevailing and better opinion in England, 
that authors had an exclusive copyright at common law, as 
permanent as the property of an estate ; and that the statute of 
Anne, protecting by penalties that right for fourteen years, 
was only an additional sanction, and made ‘in affirmance of 
the common law. This point came at last to be questioned, 
and it became the subject of a very serious litigation in the 
court of king’s bench. It was decided in Miller v. Taylor, 
1769, that every author had a common law right in perpetuity, 
independent of statute, to the exclusive printing and publish- 
ing his original compositions. The court was not unanimous, 
and the subsequent decision of the house of lords, in Donald- 
son v. Beckett, in February 1774, settled this very litigated 
question against the opinion of the king’s bench, by establish- 
ing, that the common law right of action, if any existed, could 
not be exercised beyond the time limited by the statute of 
Anne, 2 Com. 375, second ed. It is here fully admitted, that 
by the decision in Miller v. Taylor, every author had a com- 
mon law right in perpetuity, to the publishing of his original 
composition. And, if it was intended to intimate, that the 
subsequent decision, in Donaldson v. Beckett, overruled this 
decision, as to the common law right; I apprehend, this must 
be a mistake, according to the report of the case in 4 Burr. 
I understand the decision then was, by ten of the judges, 
that at common law an author had the sole right of first print- 
ing and publishing his work, and by seven judges to four, that 
such right continued after his first publication. It is true, it 
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was decided by six to five of the judges, that the common law 
right of action could: not be exercised beyond the time limited 
by the statute of Anne. But with the construction of this 
statute, we have no concern, if it was not in force in Pennsyl- 
vania. The settlement of the common law right is the ma- 
terial point, and tnat is admitted, by Chancellor Kent, to have 
been decided in favour of the author. There is certainly con- 
siderable obscurity in the report of this case, as to how far it 
has modified the common law remedy: this arises probably 
from the manner in which the questions were propounded by 
the house of lords to the judges. 

I do not perceive how it becomes necessary in this case to 
decide the question, whether we have here any code of laws, 
known and regarded as the common law of the United States. 
This case presents a question respecting the right of property, 
and in such cases the state laws form the rules of decision in 
the courts of the United States; and the case now before the 
court must be governed by the law of copyright in the state of 
Pennsylvania. The complainants, though citizens of New 
York, are entitled to the benefit of those laws for the protec- 
tion of their property ; and have a right to prosecute their suit 
in the courts of the United States. 

If, by the common law of England, an author has the copy- 
right in his literary compositions, it becomes necessary to 
inquire whether that law is in force in the state of Pennsyl- 
vania. 

It was very properly admitted by the court below, on the 
trial of this cause, that when the American colonies were first 
settled by our ancestors, it was held as well by the settlers, as 
by the judges and lawyers of England, that they brought 
with them, as a birthright and inheritance, so much of the 
common law as was applicable to their local situation and 
change of circumstances ; and that each colony judged for 
itself, what parts of the common law were applicable to its 
new condition. Mr Justice Story recognises the same princi- 
ple in his Commentaries, vol. 1, 137 to 140. Englishmen, 
says he, removing to another country, must be deemed to 
carry with them those rights and privileges which belong to 
them in their native country ; and that the plantations formed 
in this country were to be deemed a part of the ancient domin- 
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ions, and the subjects inhabiting them to belong to a common 
country, and to retain their former rights and privileges. That 
the universal principle has been (and the practice has con- 
formed to it), that the common law is our birthright and 
inheritance, and that our ancestors brought hither with them, 
upon their immigration, all of it which was applicable to their 
situation. The whole structure of our present jurisprudence 
stands upon the original foundation of the commonilaw. The 
old congress, in the year 1774, unanimously resolved, that the 
respective colonies are entitled to the common law of England. 
1 Story’s Com. 140, and note. 

The colony of Pennsylvania was ‘settled about the year 
1682 ; at which period, and down to the time of the case of 
Miller v. Taylor, 1769, the whole course of the British govern- 
ment, as well in parliament, as in the star chamber, and court 
of chancery, proceeded, in relation to the regulation of copy- 
rights, upon the ground of an existing common law right in 
authors : and which was so universally acknowledged, that it 
was not contested in a court of justice until that case ; and then 
solemnly, and upon the most mature deliberation, decided to 
be a common law right, notwithstanding the statute of Anne 
passed in the year 1710. ‘And the subsequent decision of 
Donaldson v. Beckett, turned entirely upon the construction of 
that act, which it was supposed limited the remedy to the time 
prescribed in the act for the protection of the copyright. So 
that at the time of the settlement of Pennsylvania, and for 
nearly a century thereafter, the common law right with all 
the common law remedies attached to it, was the received and 
acknowledged doctrine in England. And if the common law 
was brought into Pennsylvania by the first settlers, the law of 
copyright formed a part of it, and was in force there, and has 
so continued ever since, not having been abolished or modified 
by any legislature in that state. But the existence of the com- 
mon law in Pennsylvania, is not left to inference upon the 
general principles applicable to emigrants, before alluded to ; 
there is positive legislation on the subject. 

We find, as early as the year 1718, a law in that colony 
with a recital, “ whereas king Charles II., by his royal charter 
to William Penn, for erecting this country into a province, 
did declare it to be his will and pleasure, that the laws for re- 
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gulating and governing of property, within the said province, 
as well for the descent and enjoyment of lands, as for the en- 
joyment and succession of goods and chattels, and likewise as 
to felonies, should be and continue the same as they should 
be, for the time being, by the general course of the law in the 
kingdom of England, until the said laws shall be altered by 
the said William Penn, his heirs and assigns, and by the free 
men of the said province, their delegates or deputies, or the 
greater part of them: and whereas it is a settled point, that as 
the common law is the birthright of all English subjects, so it 
ought to be their rule in the British dominions. But acts of 
parliament have been adjudged not to extend to these planta- 
tions, unless they are particularly named as such: now, there- 
fore,” &c.: and certain statutes relating to crimes are adopted ; 
and this question came under the consideration of the supreme 
court of that state, in the case of Morris’s Lessee v. Van Dorin, 
1 Dall. 64, in the year 1782, and Chief Justice M’Kean, in 
pronouncing the judgment of the court, says: this state has 
had her government for above a hundred years, and it is the 
opinion of the court, that the common law of England has 
always been in force in Pennsylvania. That all statutes 
made in Great Britain before the settkement of Pennsylvania, 
have no force here, unless they are convenient, and adapted to 
the circumstances of the country ; and that all statutes made 
since the settlement of Pennsylvania, have no force here, unless 
the colonies are particularly named; and he adds, that the 
spirit of the act of 1718 supports this opinion. 

With respect to English statutes which have been considered 
in force in Pennsylvania, we have the most satisfactory evi- 
dence in the report of the judges of the supreme court of that 
state, made under an act of the legislature passed April 7th, 
1807, 3 Binn. 395, by which the judges were required to exa- 
mine, and report, which of the English statutes are in force in 
that commonwealth ; and upon this subject the report states : 
“with respect to English statutes, enacted since the settlement 
of Pennsylvania, it has been assumed, as a principle, that they 
do not extend here, unless they have been recognized by our 
acts of assembly, or adopted by long continued practice in 
courts of justice. Of the latter description there are very few ; 
and those, it is supposed, were introduced from a sense of their 

VOL. Vill. —4 M 





| 
. 
1 
. 
| 








690 SUPREME COURT. 


{Wheaton and Donaldson v. Peters and Grigg.] 


evident utility. As English statutes, they had no obligatory 
force ; but, from long practice, they may be considered as incor- 
porated with the law of our country.” 

From this review of the law, I think I have shown, that, by 
the common law of England, down, at least, to the decision in 
the case of Donaldson v. Beckett, an author was considered as 
having an exclusive right, in perpetuity, to his literary compo- 
sitions. That this right, as a branch of the common law, was 
brought into Pennsylvania with the first settlers, as early as 
the year 1682. That whatever effect and operation the sta- 
tute of Anne may have been deemed to have had upon the 
common law in England, that statute never having been in 
force in Pennsylvania, the common law right remains unaf- 
fected by it. And with this view of the law, and the rights of 
an author, I proceed to consider the acts of congress which 
have been passed on this subject. 

Observing, in the first place, that we are bound to presume 
that congress understood the nature and character of this 
claim of authors to the enjoyment of the fruits of their literary 
labours, and the ground upon which it rested. This is useful 
and necessary, to conduct us to a right understanding of their 
legislation. A knowledge of the mischief is necéssary, to a 
just and correct view of the remedy intended to be applied. 

But the knowledge of congress on this subject is not left 
open to presumption. The question, as toits being an exclu- 
sive and perpetual right, was brought directly to the view of 
congress. 

Three acts have been passed on this subject; and being not 
only in pari materia, but connected with each other by their 
very titles and objects, are to be construed together, and ex- 
plained by each other. 

The last act on the subject was passed in the year 1831, and 
is entitled “an act to amend the several acts respecting copy- 
rights, approved February 3d, 1831.” And the report of the 
judiciary committee, to whom the subject was referred, shows 
in what point of light the subject was presented to congress. 

Your committee, says the report, believe that the just claims 
of authors, require from our legislation a protection, not less 
than what is proposed in the bill reported. From the first 
principles of proprietorship in property, an author has an exclusive 
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and perpetual right, in preference to any other, to the fruits of 
his labour. Though the nature of literary property is peculiar, 
it is not the less real and valuable. If labour and effort in pro- 
ducing what before was not possessed or known will give title, 
then the literary man has title, perfect and absolute, and should 
have his reward. 

The object of the law, and to which the attention of congress 
was specially drawn, was the protection of property ; claimed and 
admitted to be exclusive and perpetual in the author. 

It may be useful, preliminarily, to notice a few of the settled 
rules by which statutes are to be construed. 

Inconstruing statutes, three points are to be regarded; the old 
law, the mischief, and the remedy; and the construction should 
be such, if possible, to suppress the mischief, and advance the 
remedy. 1 Bl. Com. 87; Bac. Ab. Stat. 1, pl. 31, 32. 

An affirmative statute does not abrogate the common law. 

If a thing is at common law, a statute cannot restrain it, 
unless it be in negative words. Plowd. 113; 2 Kent’s Com. 
462; 2 Mason 451; 1 Inst. 111, 115; 10 Mod. 118. Bac. 
Abr. Stat. 9. 

Where a statute gives a remedy, where there was one by the 
common law, and does not imply a negative of the common 
law remedy, there will be two concurrent remedies. In such 
case, the statute remedy is accumulative. 2 Bac. 803, 805 ; 
2 Inst. 200 ; Com. Dig. Action upon Statute 6. 

Considering the common law right of the author established, 
and with these rules of construing statutes kept in view, I pro- 
ceed to the consideration of the acts of congress. 

The first law was passed in the year 1790 (1 vol. Story’s ed. 
of Laws of United States 94), and is entitled, “an act for the 
encouragement of learning, by securing the copies of maps, 
charts and books, to the authors and proprietors of such copies, 
during the times therein mentioned.” 

The first section declares, that the author of any book or 
books already printed, being a citizen of the United States, and 
who hath not transferred the copyright to any other person, and 
any other person, being a citizen of the United States, &c. who 
hath purchased, or legally acquired the copyright of such book, 
in order to print, reprint, publish or vend the same, shall have 
the sole right and liberty of printing, reprinting, publishing and 
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vending the same, for fourteen years from the recording the title 
thereof in the clerk’s office, as hereinafter directed. The like 
provision is made, with respect’ to books or manuscripts not 
printed, or thereafter composed. The title, and this section of 
the act, obviously consider and treat this copyright as property ; 
something that is capable of being transferred ; andthe right 
of the assignee is protected equally with that of the author ; 
and the object of the act, and all its provisions purport to be for 
securing the right. Protection is the avowed and real purpose 
for which it is passed. There is nothing here admitting the 
construction, that a new right is created. The provision in no 
Way or manner deals with it as such. It in no manner limits 
or withdraws from the right, any protection it before had. It 
is a forced and unreasonable interpretation, and in violation of 
all the well settled rules of construction, to consider it as re- 
stricting, limiting or abolishing any pre-existing right. Stat- 
utes are not presumed to make any alteration in the common 
law, further or otherwise, than the act expressly declares. 
And, therefore, when the act is general, the law presumes it 
did not intend to make any alteration ; for if such was the 
intention, the legislature would have so expressed it. 11 Mod. 
148; 19 Vin. 512, Stat. E. 6, pl. 12. And hence the rule is 
laid down in Plowden, if a thing is at common law, a statute 
cannot restrain it, unless it be in negative words. It is in every 
sense an affirmative statute, and does not abrogate the common 
law. 

The cumulative security or protection given by the statute, 
attaches from the recording of the title of the book in the clerk’s 
office of the district court where the author or proprietor shall reside. 
If the statute should be considered as creating a new right, 
that right vests upon recording the title. This is the only pre- 
requisite, or condition precedent, to the vesting the right. 
Whatever it is that is given by the statute, and the other 
requirements in the third and fourth sections, of publishing in 
the newspaper within two months from the date of the record, 
and delivering a copy of the book to the secretary of state 
within six months from the publication ; cannot be construed 
as prerequisites or conditions precedent to the vesting. These 
provisions cannot be considered in any other light than as 
directory. Inno other view can these sections of the law be 
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made consistent with the provisions of the first section. The 
benefit of the act, so far as respects the exclusive right, takes 
effect from the time of recording the title in the clerk’s office : 
but the publication in the newspaper may be made at any 
time within two months, and the copy delivered to the secre- 
tary of state within six months. What would be the situation 
of the author if his copyright should be violated before the 
expiration of the time allowed him for these purposes? Would 
he have no remedy? The second section declares in terms, 
that if any person, from and after the recording the title, shall, 
without the consent of the author or proprietor, print or reprint, 
&c., he thereby incurs the penalties given by the act. Both 
the right and the remedy therefore given by the act, attach on 
the recording of the title. And this construction is not at all 
affected by any thing contained in the third section of the act ; 
which declares that no person shall be entitled to the benefit 
of this act, unless he shall have deposited a printed copy of the 
title in the clerk’s office. This is in perfect harmony with the 
first and second sections; and although the requirement to 
publish a copy of the record in the newspaper is in the same 
section, it is in a separate and distinct clause, and no more 
required to be considered a prerequisite, than if it was in a dis- 
tinct section: and so it was considered by Mr Justice Wash- 
‘ington in Ewer v. Coxe, 4 Wash. C. C. Rep. 490 ; and he also 
in that case considered the requirement in the fourth section 
to deliver a copy to the secretary of state as directory, and not 
as a condition: and indeed the result of his opinion was, that 
if the author’s copyright depended upon the act of 1790, it 
would be complete by a deposite of a copy of the title in the 
clerk’s office. But that the act of 1802 not only added another 
requisite, viz. causing a copy of the record to be inserted at 
full length in the title page, but made the publication in the 
newspaper, and the delivery of a copy of the book to the secre- 
tary of state, prerequisites, although not made so by the act of 
1790. Mr Justice Washington is fully supported in his con- 
struction of the act of 1790 by the case of Nichols v. Ruggles, 
3 Day 145, decided in the supreme court of errors of the state 
of Connecticut, where it is held, that the provisions of the 
statute, which require the author to publish the title of his 
book in a newspaper, and to deliver a copy of the work to the 
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secretary of state, are merely directory, and constitute no part 
of the essential requisites for securing the copyright. This 
case was decided in the year 1808, and I do not find any refer- 
ence to the act of 1802. This can only be accounted for upon 
the supposition, that, in the opinion of the counsel and court, 
this act did not at all affect the construction of the act of 
1790 ; for had it been supposed that the act of 1802 made the 
publication in a newspaper, and a delivery of a copy of the 
work to the secretary of state, prerequisites to the vesting of 
the copyright, it would necessarily have led to a different result 
on the motion for a new trial. Judge Hopkinson, who tried 
the cause now before the court, thinks the act of 1790 will not 
admit of the construction given to it by Judge Washington ; 
but that under that act the publication in a newspaper, and 
delivery of a copy of the work to the secretary of state, are pre- 
requisites to the establishment of the right ; and such I under- 
stand to be the opinion of a majority of this court, by which 
the construction of the act of 1790 by Judge Washington is 
overruled. I have already attempted to show that (pis con- 
struction of the act of 1790 cannot be sustained ; nor do I 
think that the act of 1802 will aid that construction of the act 
of 1790, and in this I understand my brother M’Lean concurs: 
so that upon this question, as to the effect of the act of 1802 
upon the act of 1790, the court is equally divided, and the 
decision of the cause rests upon the act of 1790. A brief 
notice, however, of the act of 1802, 2 Story’s Ed. Laws U. S. 
866, may not be amiss. 

It purports so far as it relates to the present question, to be a 
supplement to the act of 1790, and declares that the author or 
proprietor of a book, before he shall be entitled to the benefit of 
that act, shall, in addition to the requisites enjoined in the 
third and fourth section of said act, give information, by caus- 
ing a copy of the record, required to be published in a news- 
paper, to be inserted at full length in the title page or in the 
page immediately following the title page of the book. It is 
to be observed, that this purports to be a supplementary act, 
the office of which is only to add something;to the original act, 
but not to alter or change the provisions which it already con- 
tains. It leaves the original act precisely as it was, and only 
superadds to its provisions the matter of the supplement ; and 
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both, when taken together, will receive the same construction 
as if originally incorporated in the same act. This is the 
natural and rational view of the matter. Suppose this new 
requisite had been in the original act, how would it stand? If 
it was in a separate and distinct section, it would run thus: that 
the author, before he shall be entitled to the benefit of this act, 
shall insert at full length, in the title page of the book, a copy 
of the record of the title. This could not change the construc- 
tion of the act as to the publication in.the newspaper, or deli- 
very of a copy of the book to the secretary of state. Nor 
could it have any such effect, if it followed immediately after 
the prerequisite of depositing a printed copy of the title of the 
book in the clerk’s office ; and this would have been the natural 
place for the provision, if it had been inserted in the original 
act. 

Judge Washington, in Ewer v. Coxe, says that the supple- 
mental act declares that the person seeking to obtain this right 
shall perform this new requisition, in addition to those pre- 
scribed in the third and fourth sections of the act of 1790, and 
that he must perform the whole before he shall be entitled to the 
benefit of the act. I find no such declaration in the act. The 
second section, which relates to prints, does contain this decla- 
ration, but it has no application to books. 

If the act of 1802 is intended as a legislative construction of 
the act of 1790, and is clearly erroneous, it cannot be binding 
upon the court. 

The act of 1831, being in pari materia, may be taken into 
consideration in construing the previous acts which it purports 
to amend ; and we find in this act only two prerequisites im- 
posed upon an author, to entitle him to the benefit of the act, 
viz. to deposit a printed copy of the title of the book in the 
clerk’s office of the district court of the district wherein the 
author or proprietor shall reside, and to give information of the 
copyright being secured, by inserting on the title page, or the 
page immediately following, the entry therein directed, viz. 
“entered according to the act of congress,” &c. And these 
being prerequisites under the former laws, it is fairly to be con- 
cluded that they were the only prerequisites, and that the 
other requirements are merely directory ; and if so, the com- 
plainants in the court below, have shown all that the acts of 
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congress require to vest the copyright. The title has been 
recorded in the clerk’s office, and a copy of the record inserted 
in the title page of the book. 

But if the complainants in the court below have not made 
out a complete right under the acts of congress, there is no 
ground upon which the common law remedy can be taken 
from them. If there be a common law right, there certainly 
must be acommon lawremedy. The statute contains nothing 
in terms, having any reference to the common law right ; and 
if such right is considered abrogated, limited or modified by 
the acts of congress, it must be by implication; and to so con- 
strue these acts, is in violation of the established rules of con- 
struction, that where a statute gives a remedy in the affirma- 
tive without a negative expressed or implied, for a matter 
which was actionable at common law, the party may sue at 
common law, as well as upon the statute. 1 Chitty’s Pl. 144. 
This is a well settled principle, and fully recognized and adopt- 
ed in the case of Almy v. Harris, 5 Johns. Rep. 175. 

Whatever effect the statute of Anne may have had in Eng- 
land, as to limiting or abridging the common law right there ; 
no such effect, upon any sound rules of interpretation, can grow 
out of our acts of congress. There is a wide difference in the 
phraseology of the laws. The statute of Anne contains nega- 
tive words. It declares that the author shall have the sole right 
and liberty of printing, &c. for the time contained in the sta- 
tute, and no longer ; and these are the words upon which the 
advocates for the limitation of the common law right mainly 
rest: and it was, for a long time, considered by the ablest judges 
in England, that even these strong words did not limit or 
abridge the common law right ; and the question, at this day, 
is not considered free from doubt. : 

This act, and the construction which it had received in Eng- 
land, were well known and understood when the act of con- 
gress was passed, and no such limitation is inserted or intended, 
or any matter at all repugnant to the continuance of the com- 
mon law right, in its full extent. These laws proceed on the 
ground that the common law remedy was insufficient to protect 
the right, and provide additional security, by means of penal- 
ties, for the violation of it. Congress having before them the 
statute of Anne, and apprized of the doubt entertained in 











JANUARY TERM 1834. 697 


[Wheaton and Donaldson v. Peters and Grigg:] 
England as to its effect upon the common law right, if it had 
been intended to limit or abridge that right, some plain and. 
explicit provision to that effect would doubtless have been 
made ; and not having been made, is, to my mind, satisfactory 
evidence that no such effect wasintended. __ 

If the present action was to recover the penalties given by 
the statute, it might be incumbent on the appellants to show 
that all the requirements in the acts of congress had been com- 
plied with. This would be resorting to the new statutory 
remedy, and the party must bring himself within the statute, 
in order to entitle him to that remedy. But admitting that the 
right depends upon the statute, and is limited to the time 
therein prescribed, the remedy by injunction continues during 
that time. This is admitted by Mr Justice Yeates, in Miller 
v. Taylor. The author, says he, has certainly a property in 
the copy of his book, during the term the statute has allowed ; 
and-whilst that term. exists, it is like a lease, a grant or any 
other. common law right ; and will equally entitle him to all 
common law remedies for the enjoyment of that right. He 
may, I should think, file an injunction bill to stop the print- 
ing. But I may say with more positiveness, he might bring 
an action to recover satisfaction for the injury done, contrary to 
law, under the statute. And the same doctrine is laid down 
by the whole court, in Beckford v. Wood, 7 Term Rep. 616. 
Lord Kenyon says: the statute vests the right in authors for 
certain periods; and within those periods, the act says, the 
author shall have the sole right and liberty of printing, &c. ; 
and ‘the statute having vested the right in the author, the 
common law gives the remedy, by action on the case fora 
violation of it; and that the act, by creating the penalties, 
meant to give an accumulative remedy. 

The language in the statute of Anne, which is conahdersd 
as vesting the right, is the same as in the act gress. In 
the former, it is considered as necessarily impliéd in the decla- 
ration that the author shall have the sole right during such 
time, &c. And in the act of congress, there is the ~same 
declaration, that the author shall have the sole right of print- 
ing, &c. from the time of recording the title in the clerk’s 
office. The right being thus vested at the time, draws after 


it the common law-remedy. And there is no more reason for 
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contending, that the remedy given by the statute, supersedes 
the common law remedy under the act«of congress, than 
under the statute of Anne. The statute remedy is through 
the means of penalties in both cases. 

The term for which the copyright is secured in the case 
now before the court has not expired; and according to the 
admitted and settled doctrine in England, under the statute 
of Anne, the common law remedy exists during that period. 

Upon the whole, in whatever light this case is viewed, 
whether as a common law right or depending on the act of 
congress, I think the appellants are entitled to the remedy 
sought by the bill; and that the decree of the court below 
ought to be reversed, the injunction made perpetual, and an 
account taken according to the prayer in the bill, without 
directing an issue to try any matter of fact, touching the right. 


Mr Justice BaLpwin also dissented from the opinion of the 
court. 


This cause came on to be heard on the transcript of the 
record from the circuit court of the United States for the eas- 
tern district of Pennsylvania, and was argued by counsel ; on 
consideration whereof, it is ordered, adjudged and decreed by 
this court, that the judgment and decree of the said circuit 
court, in this cause be, and the same is hereby reversed, and 
that this cause be, and the same is hereby remanded to the 
said circuit court, with directions to that court, to order an 
issue of facts io be examined and tried by a jury, at the bar of 
said court, upon this point, whether the said Wheaton, as 
author, or any other person as proprietor, had complied with 
the requisites prescribed by the third and fourth sections of the 
said act of ess, passed the 3ist day of May 1790, in 
regard to tomes of Wheaton’s Reports, in the said bill 
mentioned, or in regard to one or more of them, in the follow- 
ing particulars, viz. whether the said Wheaton or proprietor 
did, within two months from the date of the recording thereof 
in the clerk’s office of the district court, cause a copy of the 
said record to be published in one or more of the newspapers 
printed in the resident states, for four weeks ; and whether the 
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said Wheaton or the proprietor, after the publishing thereof, 
did deliver or cause to be delivered to the secretary of state of 
the United States, a copy of the same, to be preserved in his 
office, according to the provisions of the said third and fourth 
sections of the said act, and that such further proceedings be 
had therein, as to law and justice may appertain, and in con- 
formity to the opinion of this court. 
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Ex parte Tue Unitep States, IN THE MATTER OF THE 
Unirep States, pLaintirrs v. ANson G. Puetps, Evisua 
Peck anp Wiru1aM E. Donce. 


Under the sixty-fifth section of the duty act of 1799, where a bond has been 
given for duties; and errors in the calculation thereof are alleged on affi- 
davit, at the first term to which suit has been brought on the bond; a delay of 
one term is allowed for the purposes of examination and correction. Where 
there is a real defence to the claim on the bond, an opportunity to obtain 
evidence by a continuance, according to the circumstances of the case, must 
be given. 


MOTION for a mandamus to the district judge of the United 
States for the southern district of New York. 

Mr Butler, attorney-general of the United States, moved for 
a mandamus to be directed to the district court above men- 
tioned, commanding it to vacate a rule entered on the 12th 
day of March instant in a certain cause pending in said court, 
between the United States of America plaintiffs, and Anson 
G. Phelps, Elisha Peck and William E. Dodge, defendants, 
by which rule the said court ordered the trial of said cause to 
be continued until the term of August next. 

The facts disclosed by the affidavits and other papers, on 
which the motion was founded, were: 

The suit of the United States against Phelps and others, was 
brought to recover the sum of one thousand six hundred and 
seventy-eight dollars and seventy cents, being the ascertained 
amount of duties due on a customhouse bond, given for an im- 
portation of certain lead weights and basins, for the house of 
Phelps& Peck. The capias was issued onthe 10thof February 
last, returnabligjon the 13th of that month, the February term 
of that court. 

On the return day, a declaration was filed and served, and 
time allowed to plead until the 15th of February, when the 
defendants, after oyer of the bond and its condition, pleaded 
non est factum, and gave notice that they would prove, that 
the officers of the customs committed an error in rating the 
said articles as liable to a duty of three cents per pound, instead 
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of rating them as liable to an ad valorem duty of fifteen per 
cent ; that the bond, instead of being taken for one thousand 
six hundred and seventy-eight dollars and seventy cents, ought 
to have been taken for only three hundred and thirty-one dol- 
lars and seven cents, &c. 

On the same 15th of February, the defendants made oath, 
that an error had been committed in the liquidation of the duties 
demanded on the bond; and that the same had been notified 
to the collector, prior to the commencement of the said return 
term ; whereupon the court granted a continuance until the 
next succeeding March term. 

At the March term, viz. on,the 11th of March instant, the 
plaintiff’s attorney moved to proceed to trial, but the defendants, 
in pursuance of previous notice, moved the district court that 
a commission be issued to Liverpool, to take the examination 
of material witnesses residing in Great Britain. The district 
attorney objected, that the court was restrained by the act of 
congress from allowing a continuance for a longer term than 
the said term of March, the cause having been continued from 
the return term of the writ, until that term: but the court be- 
ing of opinion, that the defendants were entitled to make their 
defence by witnesses, and to have a reasonable delay of trial 
for the purpose of procuring testimony, overruled this objec- 
tion, and granted the rule applied for; for the vacating of 
which by mandamus, the present motion is made. 


The Attorney-General contended, that although a defend- 
ant in a suit on a revenue bond has, under the provisions of 
the sixty-fifth section of the duty act of 1799, ch. 128, a full 
right to procure evidence for his defence, yet this can only be 
done in conformity with the provisions of the law, after judg- 
ment has been entered for the United States. There is an 
allowance of a term, if an affidavit is mad@jof an error in 
the calculation of the duties ; but at the second term after the 
institution of the suit, judgment, under the imperative command 
of the law, must be entered for the United States. 

Proceedings to obtain testimony will be allowed, and all the 
relief the defendant asks from the judgment, while procuring the 
testimony, will be extended to him by the court. But the judg- 
ment will remain a security for whatever shall be ultimately 
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ascertained to be due to the United States. He cited, Ex 
parte Davenport, 6 Peters 661. 


Mr Maxwell, contra, denied the construction given to the 
act of congress by the attorney-general. The right of a party 
to obtain evidence arose from the great principles of justice ; 
and this right ought not to be, nor could it be impaired. It 
was secured by the provision in the constitution, which gives 
the trial by jury. The true interpretation of the sixty-fifth 
section of the act of congress gives the opportunity to procure 
testimony. The delay allowed until the next term, when the 
duties were on affidavit alleged to be erroneously estimated, 
was given to procure testimony or review the calculations of 
the duties to maintain the allegation. This clearly shows 
that the law intends to afford the opportunity ; and the length 
of the time to be allowed will be in the discretion of the court. 

In this case, the testimony was to be obtained in Great 
Britain, where the witnesses resided. The terms of the dis- 
trict court of the southern district of New York, are monthly. 
This suit was instituted on the 13th of February 1834. The 
first term commenced on the 15th of the same month. The 
second term began on the 11th of March, and thus in less than 
a month, if the law is as claimed for the United States, the de- 
fendants in that brief period were to collect their testimony, or 
a judgment be entered for the United States. That a judg- 
ment shall be entered to bind the property of the defendants, 
and thus impose a heavy burthen upon them, would not be 
justifiable or reasonable. The district judge in ordering the 
cause to be continued until August next, to allow time to ob- 
tain the evidence from England, did not misconstrue the act 
of congress ; but exercised, as he had a right to do, a legal 
and just discretion upon the matter with which the court will 
not interfere. 


Mr Justice M’LeEan considered, that if the construction of the 
act contended for by the United States, was correct, he would 
be disposed to think congress had exercised a power beyond 
the authority given by the constitution. It would be depriv- 
ing the party of his right to a trial by jury. 
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Mr Chief Justice MarsHatt. 

The court are unanimous in refusing the motion. The 
object of the section in the duty law is to secure the prompt 
collection of duties, indisputably ascertained. When there are 
errors in calculating the duties, and they are alleged on affida- 
vits, the delay of one term is allowed. And where there is a 
real defence, an opportunity to obtain evidence by a con- 
tinuance, according to the circumstances of the case, must be 
given. There cannot be a case of this description where the 
opportunity should be denied. 

Mandamus refused, and the motion overruled. 
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Argument of Mr Catt, the Counsel for the Untren States in the 
Supreme Court, in the cases of the Untrep States v. Georges J. F. 
CxrarkeE, Jonn, and Antonio Huerras, Josern H. HERNANDEZ, ET AL. 


Tue right which Spain acquired by discovery and conquest on this 
continent, was universally acknowledged and acquiesced in by all the 
nations of Europe, and has never been denied by the government of the 
United States. 

According to the laws and policy of Spain, as well as the theory of the 
British constitution, all vacant lands are vested in the crown, as repre- 
senting the nation; and the exclusive power to grant them is declared 
to reside in the crown as a branch of the royal prerogative. (White’s 
Compilation 41.) 

The fee of the crown could only be divested by the king himself, or 
by the persons to whom his power was specially delegated, and in the 
form and manner prescribed for their government. 

The exercise of the granting power by any other person, or in any 
other manner, would convey no estate'in the land to the nominal grantee; 
it would not divest the fee of the crown, and would be, to all intents and 
purposes, an absolute nullity. ° 3 

The 6th section of the act of J828, gives jurisdiction to the superior 
courts over all claims to land in Florida, embraced by the treaty. 

The terms “ embraced by the treaty,” as employed in the statute, can 
include only those claims which the treaty imposes an obligation on this 
government to confirm. 

The,English version of the 8th article, has been rejected; and the 
Spanish version of the treaty has been adopted by the court; and from 
a proper translation of the language used by the Spanish minister, with- 
out regard to the language, understanding and obvious intention of the 
American negotiator, we must determine, on the one hand, the rights 
secured to the people of the ceded territory, and on the other, the obli- 
gations and responsibilities imposed on the United States. 

According to the translation of the 8th article of the treaty, as made 
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by the translator of foreign languages for this government, “all grants 
of land made by his catholic majesty, or by his lawful authorities, before 
the 24th of January 1818, in the said territories, which his majesty cedes 
to the United States, shall remain ratified anid confirmed to the persons 
who are in possession of them, in the same manner that they would have 
been, if his majesty had continued in the dominion of the said territories.” 
This clause of the treaty contemplates perfect titles; titles given after 
the performance of all the conditions of the grant, either expressed or 
implied in law: grants which, previous to the date of the treaty, had 
been confirmed and ratified by the king, or by his lawful authority. 
Any grant not ratified and confirmed before the date of the treaty, could 
not remain ratified and confirmed after the date of the treaty. Until it 
had been ratified and confirmed, it could not remain ratified and con- 
firmed. The confirmation must have had being, before it has continuance 
and remainder. This appears to be the plain and natural interpretation 
of the first clause of the 8th article. But for a more perfect illustration 
of the intention of the Spanish negotiator, (and we will at present con- 
sider his intentions alone, without regard to the intentions of the other 
party to the contract) it is only necessary for one moment to examine 
the laws and ordinances, rules and regulations, provided by the Spanish 
government, for the disposal of the royal domain. 

Until after the date of the royal order of 1815, there was neither law, 
ordinance, or local regulation in East Florida, which authorized a grant 
of land for any other purpose than that of habitation and cultivation. 

This opinion is advanced with confidence, because the united efforts 
of numerous and learned couusel, in behalf of the claimants, in this and 
in the court below, have been unable to producé any authority ; and the 
judge, although he decides otherwise, has been unable to refer to any 
such law, although specially required to do so in his decree, by the act 
of 1824. 

The laws of the Indies, authorizing grants of land, forbid the invest- 
ment of title in the grantee, until he shall have inhabited and cultivated 
the land during four years. (Land. Laws, law 1, lib. 4, tit. 12, page 967. 
Land Lews, law 2, page 968.) . 

If the grantee failed to comply wth the condition of: his grant, he 
acquired no right, and the land was granted to some other individual. 
(Land Laws, law 2, page 969.) One of those conditions was, that 
the grantee should take possession of the land within six months from 
the date of the grant, and on failure to do this, he lost his right of occu- 

ancy. 
: When the condition was not expressed in the grant, it was neverthe- 
less always understood : 

‘‘ That all concessions in which no time is specified, shall become ex- 
tinct, and shall be considered as null, if the persons to whom they are 
made do not take possession, and cultivate the same, within six months.” 
(Land Laws, page 1001, 4th article of the regulations of the 12th October 
1803.) 

That this was the rule governing the grants in East Florida, is fully 
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‘ shown by the opinion of Don Ruperto Saavedra, judge of the province, 
given on the 27th October 1818, at the instance of the agent of the duke 
of Alagon. 7 

In the seventh article of his report, found at page 252 of White’s 
Compilation, he says, “that the concessions made to foreigners‘ or 
natives, of large or small portions of Jand, carrying their documents with 
them (which shall be certificates issued by the secretary), without having 
cultivated, or even seeff the land granted them; such concessions are of 
no value or effect, and should be considered as not made, because the 
abandonment has been voluntary, and they have failed in complying with 
the conditions prescribed for the encouragement of population.” 

Had Florida remained under the dominion of Spain, the grant to the 
duke of Alagon would have been valid, and other grants within its limits 
would have been subjected to the rule above mentioned. 

The first article of the instructions given to the surveyor, George 
Clarke, found at page 1003 of the Land Laws, shows the distinction 
taken between perfect and imperfect titles to land in East Florida : 

“The possessors of lands in this province shall be considered under 
three classes: Ist, as proprietors ; 2d, as grantees; and 3d, as grantees 
and proprietors. 

“‘ The first are those who hold lands by titles not obtained by grants 
from the government. (These were English inhabitants who remained 
in the province after the treaty of 1783, and who held lands by patent 
from Great Britain.) The second are they who, on compliance of cer- 
tain conditions of time and labour, will get titles of property. And the 
third are those who have acquired those titles.” 

The following opinion of the notary of government of the royal do- 
main, whose duty.it was to countersign all complete grants under his official 
seal, will further show the distinction between a complete and incomplete 
grant, and will show the usage and custom of the province until the 
month of October 1818, the time when it bears date. It will be found at 
page 250 of White’s Compilation. 

«* As I best can and ought to do, I certify and attest that the conditions 
prescribed by this government for grants of land to which the decrees of 
the 2d inst. placed on the proceedings refer, are the same which appears 
in the foregoing title delivered in favour of Don John M’Queen, dated on 
the 12th of March 1804, which conditions subsisted in all their force 

’ until the year 1815 when the then governor of this place Brigadi Don 

Sebastian Kinderlan altered them at his discretion, granting lands under 

the single circumstance, that when the grantee proves that he has cleared 

them, built houses, fences, and other things necessary for the émprove- 
ment of a plantation, the title of proprietorship should be delivered to 
him, as has been done to several who have not passed the ten years’ pos- 
session pointed out in said title of M’Queen, as appears from the dif- 
ferent proceedings in the archives in my charge to which I refer; and in 
compliance with orders in said decree, I sign and seal these presents in 

St Augustine, &c. October 1818.” 

The regulations of governor White required ten years’ residence to 
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enable the grantee to obtain a perfect title. , Governor Kindelan in 
1815 altered this regulation, and granted the land in absolute property in 
proportion to the working hands each family possessed, whenever they 
éould prove satisfactorily that they had performed the conditions of 
“ clearing land, building houses, fences, and other things necessary for 
the improvement of a plantation.” This alteration appears to have been 
the only one made by governor Kindelan, as the largest grant confirmed 
by him or his predecessors, up to and inclusive*of the year 1815, was 
the grant to M’Queen, for three thousand two hundred and seventy-five 
acres, and that on proof of the number of his family and slaves, and of 
his having complied with the conditions of cultivation and improvement. 

The royal order of 1735 required that all perfect titles should be given 
by the king, after the grantee had performed the four years’ residence 
and cultivation required by the laws of the Indies. To remedy the in- 
convenience arising from this regulation, the royal order of 1754, found 
at page 973 of the Land Laws, was issued, which vested the power of 
appointing sub-delegates and judges for the disposal of the royal domain, 
in the presidents and viceroys of his American dominions. The fifth 
article of the royal order authorizes the confirmation of all imperfect 
grants where the grantee had complied with the conditions of the grant, 
and where the quantity claimed was no more than the party was entitled to. 

By the 8lst article of the ordinance of 1768, the power of granting 
and confirming titles to land was vested in the intendants. (See Land 
Laws 972.) 

The royal order of 1774, repealed this article of the ordinance of 1768, 
and conferred the granting power on the civil and military governors. 
The royal order of the 22d of October 1798, so far as it regards the pro- 
vinces of Louisiana and West Florida, invested the intendant with full 
and exclusive power to grant “ all kinds of lands’? (see White’s Compi- 
lation 218). In East Florida, the royal order of 1774 remained unrp- 
pealed in every particular, and the granting power continued to be exer- 
cised by the governors of that province. 

From the preceding laws, ordinances, royal orders and official reports, 
the court will readily perceive the difference between a title in full pro- 
perty, and an inchoate title where the fee is yet in the crown and to be 
divested only on the performance of a condition precedent to the estate ; 
the difference in the language of the treaty between a grant ratified and 
confirmed, and a grant to be ratified and confirmed after the performance 
of the conditions of habitation and cultivation. 

This difference will be still more fully illustrated by a comparison of the 
form of the imperfect title, which was always given in the first instance, 
with the perfect, or “‘ ratified and confirmed” title, given after the per- 
formance of all the conditions of the grant. The imperfect title con. 
sisted always of the petition of the grantee, and the order or decree of 
the governor, under which the party was permitted te take possession of 
the land, and to enjoy its use and possession until by his habitation and 
cultivation during the time prescribed, he became entitled to have his 
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grant confirmed. The petition and decree or order of the governor, 
found at pages 6 and 7 of the record, in the case of the United States v. 
John Huertas, No. 82, presents the ordinary form of an inchoate title 
or a title intended afterwards to be confirmed when the conditions should 
have been performed, with the exception of the following words, which 
are altogether unusual. ‘* With the precise condition to use the same 
for the purpose of raising cattle, without having the faculty to alienate 
the said tract either by sale, transfer, contract of retrocession, or by any 
other title in favour of a stranger, without the knowledge of this govern- 
ment.” ‘These unusual and extraordinary restrictions, prove the inten- 
tions of the governor to have been, only to grant the use and occupation 
for the purpose of “‘ raising cattle,” and not to give the incipient title, 
afterwards to be matured into a perfect grant. . 

At page 8 of the same record, will be found the form of a perfect title, 
or a “ratified and confirmed” title, such as could only be given after the 
performance of the conditions, either expressed in the imperfect grant, 
which it is intended to confirm, or implied in law. The court will per- 
ceive by comparison, that the concluding part of this instrument conforms 
almost literally to the latter clause of the fifth article of the royal regu- 
lation of 1774, found at page 974 of the Land Laws, which provides, that 
“the confirmation of the patents of the possessors of these lands shall 
be given in my royal name, by which their property and claim in the said 
lands shall be rendered legal.”—That this royal order and the several 
laws of the Indies, to which it relates in the second article, and found 
from page 967 to page 971 of the Land Laws, were in force in East Flo- 
rida, we have the most conclusive proof furnished by the royal order of 
the 8th of June 1814, found at page 1010 of the Land Laws. By the 
latter order the king commands the royal order of 1754, and the laws of 
the Indies, to be observed and obeyed. 

The court is respectfully referred to those laws and those royal orders, 
which, with the royal orders of 1790 and 1815, and the local regulations 
founded upon them, formed the entire code and system for granting lands 
in East Florida. All grants made and confirmed according to these laws, 
royal orders, and local regulations, are, according to the decision of the 
court in the case of Arredondo and son, confirmed by the Spanish version 
of the treaty. “ 

Ail grants made in contravention of these laws, royal orders, and local 
regulations, are made without authority. They are not made by the 
“lawful authorities of his catholic majesty,” and were therefore void be- 
fore, and cannot have been ratified and confirmed by the treaty. 

Having shown that the terms, “ shall remain ratified and confirmed,” 
as expressed in the first paragraph of the eighth article of the treaty, can 
be applicable only to those grants which had been confirmed by the 
Spanish government before the time limited in the treatv; and having 
shown from the laws and usages of Spain, what is the nature and form 
of such a grant; we are now the better enabled to discuss the nature of 
an imperfect title, and to decide what rights the grantee had under it, 
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and what responsibility was imposed on the United States to confirm 
those grants. 

The following is the language of the last clause of the eighth articles 
which expresses, very clearly, the intention of the Spanish negotiator: 
at the same time it shows the nature of the imperfect titles, intended to 
be confirmed on the occurrence of the contingency, on which the right 
of confirmation might be claimed by the grantee. ‘ But the proprietors, 
who, in consequence of the circumstances in which the Spanish nation 
has found itself and the revolutions of Europe, have not been able to fulfil 
all the obligations of their grants, shall be obliged to fulfil them accord- 
jng to the conditions of their respective grants from the date of this 
treaty, in default of which they shall be null and void.” Without per- 
verting the terths employed, and distorting the obvious intention of the 
negotiator, this clause of the treaty cannot be made to apply to any 
other than imperfect titles, grants made on conditions, which remained to 
be performed, at the date of the treaty, and which, until the performance 
of those conditions, entitled the grantee to no estate in the land. It 
cannot be so construed as to confirm any imperfect grants by its own 
action, but imposes an obligation on this government to confirm them, 
provided the conditions shall have been performed by the grantee within 
the time specified in the same clause of the treaty. 

It proves, as do the laws, ordinances and royal regulations of the 
Spanish government, that all these grants depended on conditions pre- 
cedent, and with them as with us, the condition must be performed, the 
contingency must occur, before the estate can arise or take effect. If all 
the conditions be performed within the time specified in the treaty, an 
obligation is imposed on the United States by the treaty to confirm the 
title. If all the conditions be not performed within the time stipulated, 
then the grant is by the force and effect of the laws of Spain no less 
than by the express provision of the treaty for ever “ null and void.” 

The first and second clause of the 8th article of the treaty, when taken 
and construed with each other according to the translation of the Spanish 
version, ratifies and confirms all grants ratified and confirmed by his 
catholic majesty, or his lawful authority, before the 24th of January 1818, 
and it imposes an obligation on the American government to ratify and 
confirm all imperfect grants made by his catholic majesty, or his lawful 
authorities, before the 24th of January 1818, to the same extent that they 
would have been valid, or in the “same manner that they would have 
been” (ratified and confirmed), “if his majesty had remained in the 
dominion of the territories.” 

If the Spanish word, “ concesiones” be translated concession, instead of 
grant, it cannot vary, in the most remote degree, the construction given 
to this article of the treaty. In technical phrase, there is with us a 
difference between concession and grant. The one generally implies 
an imperfect, the other a perfect grant. But the term, as expressed 
in the first and second clause of the 8th article, can only mean the grant 
or the title which the claimant may have. If rendered “concession,” in 
English, and understood to mean imperfect titles which had not been 
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confirmed by the Spanish government, then they could not remain rati- 
fied and confirmed, because they must have been confirmed and ratified 
before they can so remain. If they are ratified and confirmed concess- 
ions, they are perfect grants, by which the crown has been divested of 
the fee, and they remain ratified and confirmed by thetreaty. The court 
will then perceive, that the language of the 8th article of the treaty, gives 
the best explanation of the term “ concesiones,” and shows that it was 
intended by the Spanish negotiator, to signify grant or title, perfect or 
imperfect, or the land granted, as its meaning is varied by other terme 
with which it is associated in th first and second clause of the treaty. 
When it speaks of a concession which shall remain confirmed, it means 
a title which has been confirmed; and when it speaks of a concession 
to be confirmed on the performance of certain conditions, it means an 
imperfect or inchoate grant or title. 

With this understanding of the 8th article of the treaty, and the dis- 
tinction and manifest difference between confirmed grants or titles in ful 
property by which the crown was divested of the fee, and imperfect titles 
where the party had obtained only the first decree by which he went into 
possession of the land, when he was merely progressing in the perform- 
ance of those conditions imposed by law, and where the fee still continued 
in the crown, as we have shown by the laws and usages of Spain, and 
the form of the respective titles given in either case, we shall be pre- 
pared to decide what lands were conveyed to the United States, and 
what lands were confirmed to the inhabitants of the ceded territory by 
the stipulations of the 8th article of-the treaty. 

The treaty conferred no new or additional right of soil on the inhabi- 
tants of the ceded territory, it only secured those rights to the same 
extent that they had been conferred by the government of Spain. . The 
United States found them as they had been left by Spain. Some with 
perfect titles to the soil, granted by the lawful authority of his catholic 
majesty. Some with inchoate titles, to be perfected after proof of per- 
formance of the conditions of the grant; and others with titles formal 
and informal, not made by the lawful authorities of his catholic majesty, 
or any other than the self-created authority of the officer by whom they 
were made, in anticipation of the change of government, and his relief 
from responsibility. } 

If then, as we think, we have abundantly shown that in no case th 
fee of the crown was divested, until after the performance of the condi- 
tions of the grant, and then, only by that formal deed or grant prescribed 
by the 5th section of the royal order of 1754, found at page 974 of the 
Land Laws; and, according to the 13th article of the regulations of Mo- 
rales, found at page 984 of the Land Laws, which refers to other pre- 
ceding articles that contain the same provision, and declares that no 
one of those who have obtained the first decree or imperfect title, ‘* not- 
withstanding, in virtue of them, the survey has taken place, and that 
they have been put in possession, can be regarded as owners of land 
until their real titles are delivered, complete with all the formalities 
before recited:” it must follow, as a natural result, that the fee in all 
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lands within the ceded territory, not embraced in real titles or formal 
and complete titles, passed to the United States by virtue of the treaty. 
The estate must rest somewhere. The king had not conveyed it to the 
claimant, he held it as a security for the faithful performance of the 
conditions on which it was to be given; and if it did not vest in the 
United States by virtue of the treaty, the king of Spain is yet the pro- 
prietor of.millions of acres of land in a territory which he declares, in the 
2d article of the treaty, he cedes in full property and sovereignty to the 
United States. 

We think, then, that the United Stites is invested with the fee in7all 
lands claimed by imperfect titles, or illegal titles from the government 
of Spain; that when the claimant under these imperfect titles made by 
the lawful authority of his catholic majesty shall prove a compliance 
with the conditions of his grant within the time prescribed by the laws 
of Spain, and the treaty, the United States will be bound to confirm his 
title to the same extent that such title would have. been valid under the 
government of Spain. 

The nature of those conditions, and the time within which they must 
be performed, can only be determined by the laws under which they are 
imposed, and the provisions of the treaty by which they are recognized 
and required to be performed. 

A treaty is a contract between two nations, and may, in many respects,. 
be construed by the rules which govern contracts between individuals. 
The intention and understanding of the parties, is to be sought in the 
language in which they have contracted with each other; and they are 
only bound to the extent of their understanding and intention in creating 
the obligation. 

The 8th article of the treaty imposes an obligation on the United 
States. She contracted in her own language, and is responsible to the 
full extent of the obligation which she created, and to which she assented 
in the negotiation. But can she be responsible under a contract not un- 
derstood, and to which her consent wasenever given ? 

On this subject Vattel observes, at page 310: 

“ But it is asked, which of the contracting parties ought to have his 
expressions considered as most decisive, with respect to the true sense of 
the contract ; whether we should stop at those of the power promising, 
rather than at those of him who stipulates? The force and obligation of 
every contract arising from a perfect promise, and he who promises’ being 
no farther engaged than his will, is sufficiently declared ; it is very cer- 
tain, that in order to know the true sense of the contract, attention ought 
principally to-be paid to the words of him who promises ; for he volunta- 
rily binds himself by his words, and we take for true against him what he 
has sufficiently declared.” 

It is provided in the English version of the 8th article of the treaty, 
that ‘all grants of land made before the 24th of January 1818, by 
his catholic majesty, or by his lawful authorities in the said territories 
ceeded by his majesty to the United States, shall be ratified and confirmed 
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to the persons in possession of the land to the sameextent that the same 
grants would be valid, &c.” This is the obligation imposed by the con- 
tract, and which, in good faith, she is bound to observe. ‘That which is 
sought to be enforced against her, is written in a language which she did 
not comprehend, and to which her assent was never given. It is accord- 
ing to the translation of the Spanish version of the eighth article of the 
treaty, ‘all grants of land made by his catholic majesty or by his lawful 
authorities, before the 24th of January 1818, in the said territories which 
his majesty cedes to the United States, shall remain ratifiedand confirmed 
to the persons who are in possession of them, in the same manner, &c.” 
The term “ them” refers to the “grants of land,” and it is contended, 
that the United States are bound, under this stipulation, to confirm 
the grants to the persons in possession of them (the grants), instead of 
the persons who are “in possession of the lands ;” according to the ex- 
press stipulation made in the English language. If thus understood, 
they are separate and distinct obligations ; they impose responsibilities 
essentially different from each other. The United States are not bound 
by both, and the question arises, which of them her national faith is 
pledged to redeem? She can only be required to execute her contract : 
her contract is to confirm the “ grants of land” to the persons in possess- 
ion of the “ lands,” and not to confirm the grants of land to the persons 
in possession of the grants or title papers. It is believed to bea rule in 
diplomacy, and one invariably observed by all civilized nations, to nego- 
tiate in their own language, and to be bound only by the contract ex- 
pressed in that language. If this principle be correct, then it is obvious 
that the United States are not bound to confirm the grants or titles to 
the persons in possession of “ them ;” but to confirm the grants to the per- 
sons in “ possession of the land.” 

The eleventh article of the treaty provides, that the United States shall 
pay to our merchants, on account of spoliations committed on our com- 
merce, @ sum not exceeding five millions of dollars. This obligation is 
clearly expressed in the English language, and shows the will and inten- 
tion of the negotiator, by which the nation is bound. Suppose, in the 
Spanish version of the same article, when translated into English, it 
should be found, that the stipulation was to pay the five millions to the 
king of Spain, would any one seriously contend that the United States 
are bound to pay this money to the king of Spain, or to pay it to any 
other person, or in any other manner than she had promised to pay it? 
‘The cases are parallel, and the reasons the same. The government has 
the same legal right in a controversy with individuals, that it would have 
in a controversy with a foreign nation, and the treaty must be construed 
according to the same rules. 

There are other reasons why the English version of the treaty should 
prevail, and be in force. It expresses, beyond doubt, the understanding 
and intention of both the contracting parties, at the time of the negotia- 
tion ; as is fully shown by the following extract from the correspondence 
of Mr Adams, Don Onis and M. de Neuville. Executive Papers, vol. 1, 
p- 46, 68, 69 ; 1819, 1820. 

VOL. ViII.—4 P 
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“The minutes apon the eighth article, compared with the draft in the 
project of Mr de Onis, with that of the counter project by the secretary 
of state, and with the article as finally expressed in the treaty, fully elu- 
cidate the understanding of the parties, that the grants of land dated before 
as well as after the 24th of January 1818, were annulled, excepting these 
upon which settlements had been commenced ; the completion of which 
had been prevented by the circumstances of Spain, and the recent revo- 
lutions in Europe. 

“M. de Neuville’s particular attention is requested to the difference 
between the two projected articles, because it will recall particularly to his 
remembrance the point upon which the discussion concerning this article 
turned. By turning to the written memorandum drawn up by Mr de 
Neuville himself, of this discussion, he will perceive that he has noted 
that Mr de Onis insisted, ‘that this article could not be varied from 
what was contained in the chevalier’s project, as the object of the last 
clause therein, was merely to save the honour and dignity of the sov- 
ereignty of his catholic majesty.’ 

‘It was then observed by Mr Adams, that the honour and dignity of his 
catholic majesty would be saved by recognising the grants prior to the 
24th of January, as ‘ valid to the same extent as they were binding on 
his catholic majesty,’ and he agreed to accept the article as drawn by 
Mr Onis, with this explanation (see Mr de Neuville’s memorandum). It 
was on this occasion that Mr de Neuville observed, that if the grants prior 
to January 24, 1818, were confirmed only to the same extent that they 
were binding on the king of Spain, there were many bona fide grantees, 
of long standing, in actual possession of their grants, and having actually 
made partial settlements upon them, but who had been prevented by the 
extraordinary circumstances in which Spain had been situated, and the revo- 
lutions in Europe, from fulfilling all the conditions of the grants ; that it 
would be very harsh to leave these persons liable to a forfeiture, which 
might, indeed, in rigour, be exacted from them, but which very certainly 
never would be, if they had remained under the Spanish dominion. It will 
be well remembered by Mr de Neuville, how earnestly he insisted upon this 
equitable suggestion, and how strongly he disclaimed for Mr Onis every 
wish or intention to cover, by a provision for such persons, any fraudu- 
Jent grants. And it was then observed by Mr de Neuville, that the date 
assumed of 24th of January 1818, was not sufficient for guarding against 
fraudulent grants, because they might be easily antedated. It was with 
reference to these suggestions of Mr de Neuville, afterwards again strenu- 
ously urged by Mr de Onis, that the article was finally modified as it now 
stands in the treaty, declaring all grants subsequent to the 24th of Janu- 
ary 1818, absolutely null, and those of prior date valid to the same extent 
only, that they would have been binding upon the king, but allowing to 
bona fide grantees, in actual possession, and having commenced settle- 
ments, but who had been prevented by the late circumstances of the 
Spanish nation and the revolutions in Europe, from fulfilling all the con- 
ditions of their grants, time to complete them. It is needless to observe, 
that as these incidents do not apply to either of the grants to Alagon, 
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Punon, Rostro, or Vargas, neither of those grants is confirmed by the 
tenor of the article as it stands ; and that it is perfectly immaterial in 
that respect, whether they were dated before or after the 24th of Janu- 
ary 1818, it being admitted on all sides, that these grants were not binding 
upon the king, conformably to the Spanish laws. The terms of the article 
accord precisely with the intentions of all the parties to the negotiation 
and the signature of the treaty. If the dates of the grants are subsequent 
to the 24th of January 1818, they are annulled by the date; if prior to 
that date, they are null, because not included among the prior grants 
confirmed.” 

This shows the sense in which the term grant was expressed and 
understood by Don Onis, and it shows the persons who were intended to 
be embraced by the treaty. It was not those persons who had obtained 
conditional grants, who held “them” in possession, and had not settled 
on, or even seen the land granted to them; but bona fide grantees of 
long standing, in actual possession of their grants and having actually 
made partial settlements upon them, but who had been prevented by 
the extraordinary circumstances in which Spain had been situated, and 
the revolutions in Europe, from fulfilling all the conditions of their grants. 

No one can read this correspondence and resist the conviction, that it 
was the intention of both parties to the negotiation, to provide for the 
confirmation of grants to the persons in possession of the land, and that 
by the possession of the grants was meant the possession of the land. 
To use the expression in any other sense, would involve an absolute 
absurdity. In propriety of speech we could not say, that a person 
had actually made partial settlements upon the grants, unless we under- 
stand by the term grants, the lands granted, instead of the title papers. 
As this is evidently the sense in which it was understood in the corres- 
pondence, we may naturally infer, that the same terms were understood 
in the same manner, when afterwards adopted by the same parties in the 
treaty. 

The letter and spirit of the whole of the eighth article of the treaty, 
both in the English and Spanish languages, give further proof that such 
was the intention of the parties. The terms of the treaty, as well as 
the laws of Spain, to which we have alrcady invited the attention of the 
court, show that the grants were made on conditions precedent. These 
conditions were, that the grantees should, according to the fourth article 
of the regulations of 1803, found at page 1001 of the Land Laws; take pos- 
session of and cultivate the land granted to them, within six months from 
the date of the grant, and on failure to do so, that the grant should be void. 
Habitaticn and cultivation being the condition required by the laws of 
Spain, as well as by the treaty ; and as the grantee could not inhabit 
or cultivate without being in possession of the land, it is self-evident that 
the treaty required the claimant to have been in possession of the land, 
and in progress with the performance of the conditions on which his con- 
firmation of title might be acquired. 

Except in the few cases where grants were made for military ser- 
vices under the royal order of 1815, all the grants legally made in the 
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province of East Florida were, in consideration of habitation and culti- 
vation to be performed by the grantee. Under the government of Spain, 
those persons would not be entitled to the land until they proved a per- 
formance of all the conditions ofthe grant. The treaty places them under 
the government of the United States on the same conditions ; and to say 
the possession of the title papers or grants, shall be substituted for the 
possession, habitation and cultivation of the land, required no less by the 
treaty than by the laws of Spain, is to defeat both the treaty and the 
law, and to confirm titles to millions of acres of land, which, under the 
Spanish government would never have been confirmed. 

There is now, and has been in suit in the courts of Florida, more than 
ten times the quantity of land to which confirmed titles were given by the 
Spanish government, and where the claimants are in possession of the 
grants or title papers, without ever having seen the land which they 
claim. 

The conditions imposed by the laws and usages af Spain, and enforced 
by the treaty, were not, that the claimant should have possession of his 
grant or title papers, fur copies of those, duly certified, were always 
given to him at the time of making the concession ; but that he should 
enter into possession of the land, should cultivate and improve it, and 
make it his home for four years at least ; to entitle him to a grant in fee 
simple. 

The truth of this proposition is fully shown by the following laws of 
the Indies, found at page 968 of the Land Laws: ‘to those who shall have 
lands and lots in the new settlement of any province, there shall not be 
granted or distributed any Jands in another province, unless they shall 
have left their first residence, and proceeded to reside in the new settle- 
ment, except they shall have continued the four years, necessary to 
acquire property in the lands, &c. ;” “ and we declare the allotment of 
lands made contrary to this our law, to be null.” As a further evidence 
that the conditions required to be performed by the treaty, were possess- 
ion, habitation and cultivation, the court is respectfully referred to law 
1, title 12, book 4, 2d vol. of the Laws of the Indies, a translation of 
which is found at page 967 of the Land Laws, which provides, that “ after 
a residence in those settlements (referring to the settlements required by 
the preceding part of the same laws to be made on the land by the 
grantees) for four years, and labour therein, we grant them power there- 
after to sell their possessions, or dispose of them at pleasure, as their 
own property.” 

We have already shown by the royal order of 1814, that these and 
other laws containing the same provisions, were in force in Florida. 
That until after the receipt of the royal order of 1814, ten years’ habita- 
tion and cultivation were invariably required, before the grantee could 
acquire a title to the land in full property. That in the year 1815, ac- 
cording to the statement of Entralgo, notary of government, found at 
page 250 of White’s Compilation, governor Kindelan altered the regula- 
tions of governor White, of the year 1803, which required ten years’ 
habitation and cultivation, and “ granted lands under the single circum- 
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stance, that when the grantees proved that they had cleared them, built 
houses, fences and other things necessary for the improvement of a 
plantation, the title of proprietorship should be delivered to them.” This 
appears to have been the custom ever after, until 1818.. Entralgo states, 
that this alteration was made at the discretion of governor Kindelan ; 
but the court will perceive from the time when the alteration was made, 
that it was under the royal order of the 8th of June 1814, addressed to 
the governor of St Augustine (the same Sebastian Kindelan) who made 
the alteration, commanding him to obey the laws of the Indias and the 
royal order of 1754 in all things relative to the distribution of lands. 
This royal order shows, not only that the laws above referred to, were 
in force in East Florida, but it shows the limited discretion of the gov- 
ernor; and the laws themselves show the limited power conferred on him 
in making grants of land. 

In the case of Percheman, 7 Peters, page 87, the court remarked, 
“ had Florida changed its sovereignty by an act containing no stipulation 
respecting the property of individuals, the right of property in all those 
who became subjects or citizens of the new government, would have been 
unaffected by the change.’’ This just and equitable principle is not con- 
troverted by the counsel for the United States ; on the contrary, it is that 
for which they contend. We received the people of the ceded territory 
with the same “right of property,” and none other than that which 
they possessed under the former government. And the question arises, 
what is the nature of that right? This court has ever decided that the 
right of property in must be determined by the laws of the country 
where the land is situated.. The law, therefore, must be produced, and 
by the law individual rights must be determined. We have already re- 
ferred the court to the laws of Spain, and we have endeavoured to show 
from those laws, that no grants of land in Florida, other than those author- 
ised for military services by the royal orderof 1815, could have been made, 
except in prgportion to the ability of the grantee to cultivate and improve 
them, and on condition of actual habitation and cultivation. "We have 
endeavoured to show by those laws, and we think not without success, 
that no “right of property” in land was conferred on the grantee, 
until after the performance of all the conditions of the grant, on proof of 
which, a title in full property or “ real title,” divesting the crown of the 
fee, was made out and executed under the hand and seal of the proper 
officer, and delivered to the grantee. The grant or concession given in 
the first instance, was ever on conditions precedent, leaving the fee still 
in the crown, and not to be divested until after the performance of all the 
conditions. We have shown that the practice of the province conformed 
to these laws, at least until the year 1816, without the least variation ; 
that it was continued after that time until October 1818 (see White’s 
Compilation, page 250), which creates the strongest presumption against 
the validity of any grant not made in conformity to those laws, and the 
long continued practice under them: a presumption only to be rebutted 
by producing the authority of the officer by whom the grant is alleged to 
have been made, not in conformity with that practice. 
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With this understanding of the laws of Spain, and the unvaried practice 
of the provincial government under those laws, until after Don Onis had 
been commissioned by the king of Spain, to negotiate with the American 
government for the cession of the Floridas, we cannot be at a loss in 
understanding what was ceded to the United States, and what is meant 
by the term “ vacant lands” in the second dfticle of the treaty. The 
term “ vacant lands’’ is well understood to mean the lands of the crown. 
Law 14, title 14, book 4, vol. 2, page 42 of the Laws of the Indies, a trans- 
lation of which is found at 969 of the Land Laws, declares “that all lands 
and soil that have not been granted away by the kings or predecessors or 
by us in our name, belong to our patrimony and royal crown.” 

No land or soil was granted in cases of imperfect titles, where the right 
of property and of soil was withheld until after the performance of the 
conditions prescribed by law, and the lands in all such cases were vacant 
lands, and passed to the United States ; but the claimant came with the 
lands under this government, with the same right to consummate his 
title by a performance of the conditions imposed by law, that he had under 
the government of Spain. According to the decision of this court in the 
case of Percheman, page 87, without the stipulated protection of the 
treaty, his right of property would “ have been unaffected by the change.” 
“It would have remained the same as under the former government.” 
It does remain the same as it was under the former government, by the 
eighth article of the treaty, which provides, that such claims shall be rati- 
fied and confirmed to the persons in possession of the land, to the same 
extent that the same grants would have been valid if the territories had 
remained under the dominion of his catholic majesty.” The fee not hav- 
ing vested in the grantee before the treaty, it must have passed to the 
United States as vacant land charged with the incipient right of the 
claimant, under an obligation to perfect that right, and convey the estate 
in fee simple, after the performance of the conditions ; or the fee is still 
in the crown of Spain. Nor is this view of the subject changed in the 
smallest degree by the enumeration of what is ceded in the second arti- 
cle ; “the adjacent islands dependent on said provinces, all public lots 
and squares, vacant lands, public edifices, fortifications, barracks, and 
other buildings that are not private property.” It never has been 
contended that private property was conveyed by the treaty. The king 
professes to cede only that which belonged to him, and the government 
claims nothing more. Private property reserved in the enumeration, 
refers not to vacant lands, public lots and squares, public edifices, forti- 
fications and barracks ; these, from their very terms, show that they were 
not private property ; that they were public property, or property of the 
crown. But “ private property” refers to “ buildings.” ‘The king ceded 

‘all that he had, either of soil or sovereignty, and among other things, 
* all buildings” that were not “ private property.” 

Inthe case of Percheman, 6 Peters’s Rep. 88, the court, in remark- 
ing on the difference between the English and Spanish versions of the 
eighth article of the treaty, observe, “if the English and Spanish parts 
can, without violence be made to agree, that construction which establishes 
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this conformity ought to prevail.” From what we have already observed 
on the subject, it will be shown that this conformity of construction’ may 
be given in all points presented under that article, which affect materially 
the interest of the parties. We make this qualification, because we 
deem it quite unimportant, whether the complete grants, executed with 
all the legal formality necessary to convey the fee in the land, be consid- 
ered as ratified and confirmed by the action of the treaty, or whether the 
treaty requires them to be confirmed. In either case, if the grant was 
made before the 24th of January 1818, by his catholic majesty or his law- 
ful authority, the land was private property at the date of the treaty, and 
the government has no interest in it. Andin neither case can the right 
of inquiry be denied, whether the officer had power to make the grant. 
This is the first question presented in every case, and if the court is sat- 
isfied that the power has been legally exercised, it must give a decree of 
confirmation ; and if it be not satisfied, the claim must be rejected. 

Rut the other technical variance suggested, is of a more important 
character ; and which, if not reconciled, must operate with peculiar injus- 
tice to the government, and defeat the spirit and design of the 8th arti- 
cle as expressed in both languages. That article was intended to save 
the validity of grants made by the government of Spain, to the same 
intent and no further than the same grants would have been valid under 
that government, if Florida had not passed under the dominion of the 
United States. The English version requires a confirmation to that ex- 
tent, to the persons in possession of the land; the Spanish version 
requires a confirmation to the same extent, to the per.ons in possession 
of the grants. By considering the term grants, as signifying the land 
granted, as it was most certainly considered by the negotiators of the 
treaty, as shown by their correspondence, then the English and Spanish 
versions of the treaty will correspond with each other, and impose the 
same obligation on the government of the United States. Both will 
require the confirmation of grants made by his catholic majesty or his 
lawful authorities to the same extent that they would have been valid 
under the former government. If, however, we construe the ‘ possess- 
ion of the grants” to be the mere possession or custody of the title papers 
as contended, then the grants must be confirmed to a greater extent than 
they would have been valid under the former government. The treaty, 
in requiring the performance of conditions, evidently contemplates the 
conditions prescribed by the laws of Spain, and the performance of which 
must have been precedent to an estate in land. Those conditions were 
not, as we have shown, the possession of the grants, unless we understand 
by that term the possession of the land granted. It was not one of the 
conditions that the claimant should be in possession of the title papers, 
but that he should be in the actual occupancy and cultivation of the land. 
In common speech, the term grant is a figurative expression, from which, 
in one sense, we understand the land granted ; nothing is more common, 
and nothing better understood ; and the sense in which it is intended to 
be regarded, is to be sought in the expressions with which it is associated. 
On this subject, Vattel, at p. 315, sec. 278,remarks, “ there are figura- 
tive expressions, become so familiar in the common use of language, that 
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they take place on a thousand occasions of the proper terms, so that we 
ought to take them in a figurative sense, without paying any attention to 
the original, proper and more direct signification. The subject of the 
discourse sufficiently indicates the sense that should be given to them.” 
According to this rule of interpretation, the possession of the grant in 
the Spanish version of the eighth article of the treaty can, without “ vio- 
lence,” be construed to agree and correspond with the possession of the 
land granted, as expressed in the English version of the same article. 
““The subject of discourse,” as expressed in that article, in both lan- 
guages, shows this to have been the sense in which it was understood. 
The condition required to be performed by both, was habitation and cul- 
tivation. Actual possession of the land was an essential prerequisite to 
habitation and cultivation. If we dispense with the first, we cannot 
require the second, although it constitutes the entire condition required 
by the language of both the contracting parties, and without the perform- 
ance of which, both declare the grant to be null and void. If we reject 
this interpretation, then we depart from all the well established rules of 
construction, we do not arrive at the intention and understanding of the 
parties from what they have said on the subject ; but we take one iso- 
lated expression of one of the parties, and give it a meaning by which the 
whole force and character of the contract are perverted. If we construe 
the term, possession of the grant, in the translation from the Spanish 
version of the 8th article, to mean the possession of the title. papers, 
then that term not only defeats the stipulation of the English version, 
which requires the possession of the land, but it destroys the spirit and 
letter of the residue of the article, in the language in which it is written. 

The interpretation for which we contend, restores harmony and cor- 
respondence between the Spanish and English versions of the 8th article 
of the treaty, and agrees with the letter and spirit of both. We believe 
it will be adopted by the court, and that in all cases in which the crown 
of Spain had not been divested of the fee, by a grant in fee simple, made 
by his catholic majesty in his lawful authority, the first inquiry will be, 
was the party in possession of the land at the time contemplated by the 
treaty ; and secondly, has he performed all the conditions required by 
the treaty and the laws of Spain? if he has, his title must be confirmed, 
if not, it must be rejected. 

When the party had acquired a perfect title, after the performance of 
all the conditions expressed or implied, the laws of Spain did not require 
him to remain in possession. The land was his in full property, and 
he could do with it as he thought proper. The treaty requires no more 
than was required by the laws of Spain, and the United States require 
no more than is required by the treaty. ‘The law and the treaty are the 
tests by which the rights of the United States, and the rights of her 
adopted gitizens are to be determined. The court will administer the 
law, and the law will dispense justice. 

But if the fixed and stable principles of the law are to yield to the 
vague and uncertain presumption drawn from the exercise of power 
unknown to the law; if we,are to presume the law to which we have 
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referred the court, repealed, because the act of the office is contrary to 
the law; if we are to presume the existence of other laws, in order to 
sustain the exercise of the granting power: then the law may not be 
administered, and justice may not be done. If the law, as known and 
understood, commands one thing, and another be done, apparently con- 
trary to law, we ask whether the natural presumption arising from such 
premises, be not in favour of the-supremacy of the law, and against the 
validity of the act? If it be as we believe it is, we respectfully submit 
to the court, whether both the presumption and the law be not op 

to the claim of each of the present petitioners. We further most 
respectfully ask of the court, whether the royal order of 1790, which 
constituted the only authority, and under which all grants professed 
to have been made, except those for military services, and which autho- 
rized “grants of land to be made in proportion to the working hands 
each family may have,” will authorize a grant for fifteen, twenty, and 
twenty-six thousand acres of land, when the petitioners, by their own 
showing, prove that the grants were not made “in proportion to the 
working hands they had.” And we ask, whether any other authority 
save th apparently illegal act of the officer making the grant, has been 
produced in favour of the claims presented, and professing to have been 
made under this royal order? 

We make the same inquiry with regard to the claims presented for 
military services, all of which expressly profess to have been made under 
the royal order of the 29th of March 1815, which appears to have been 
the only authority delegated by the king for that purpose, and we ask, 
whether the provisions of this order, which effectually limits the exercise 
of the granting power in favour of the soldiers of the three companies of 
white militia, of the city of St Augustine, and the married officers and 
soldiers of the third battalion of Cuba, can be extended so as to include 
persons, who, by their own showing, prove beyond the existence of 
doubt, that they were not soldiers, or married officers of either of those 
corps? And we ask whether the royal order, providing in express terms 
for a grant of only “a certain quantity of land as established by regulation 
in this province, agreeably to the number of persons composing each 
family,” can be so construed as to confer authority on the governor of 
the province to grant twenty-five thousand acres of land to one not 
embraced in this royal order, and who shows that he did not receive the: 
grant agreeably to the number of persons composing his family, and 
according to the quantity established by regulations in this province? 
The regulation referred to is found at page 1001 of the Land Laws, and 
authorizes a grant of fifty acres of land to each head of a family, and 
twenty-five acres for each child or slave above the age of sixteen years, 
and fifteen acres for each child or slave between the age of eight and 


_sixteen years. ‘T’o have authorized a grant of land for twenty-five thou- 


sand acres under the royal order of 1790 and 1815, the family of the 

grantee must have consisted of nine hundred and ninety-eight persons 

above the age of sixteen years. ‘This extraordinary possession is a fact 

in the absence of all proof which cannot be presumed, to sustain the 
VOL. VIII.—4 Q 
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granting power, which appears, independently of this, to have been 
illegally exercised. The royal order of 1815, proves that the regulation 
of the province to which it refers, was in force, and must have continued 
in force, as long as the royal order by which it was adopted, for it became, 
and by adoption constituted an essential part of that order. The grants 
themselves, by referring to this royal order as the source of power under 
which they were made, prove that it was in force at their respective 
dates, and that the governor who made the grant, considered that he had 
neither power nor discretion beyond that conferred by this order to make 
a grant for military services. This proves, most conclusively, that no 
other law, ordinance, or royal order could have been in force at the 
same time, inconsistent with the provisions of the royal order of 1815. 
The same remarks are applicable to the royal order of 1790, and the 
same results ensue. The court will find, on examination, that each of 
the grants refer to'one or the other of these royal orders as constituting 
the power of the governor to make the grant. His express reliance on 
this source of power repels the presumption that these orders were re- 
pealed, or that there were other grants of power which he might legiti- 
mately have exercised. We have then the evidence of governor 
Coppinger himself to prove, that these royal orders were in force; that 
in making the grants he acted under them: and if, according to the 
ordinary rules of construction, these royal orders do not sustain the 
authority of the governor in making the grant; then it must follow, that 
they were made without authority, and are therefore void. 

In the case of Soulard and others, the court observed, it was impor- 
tant, in order to make a satisfactory decision of the case, that the power 
of the officer to make the grant, should be produced: That case has 
been postponed three years, for the production of this authority. The 
cases now under consideration have been pressed on the court by the 
learned counsel of the petitioners, and a decision required. If, after the 
unremitted researches of ten years, with all the facilities and assistance 
given by the government, they have been unable to find the least autho- 
rity for making grants of this magnitude, and they still persist in having 
a decision, it would seem that the decision should be against the validity 
of the grants. 

The time when made, no less than the quantity of the land embraced 
in the grant, and the persons to whom they were made, all concur in 
creating a presumption of fraud designed against this government. They 
were made in anticipation of the transfer of the province to the United 
States. They were made about the same time with those of the duke of 
Alagon and others, which Don Onis admits were fraudulent and a dis- 
grace to his country. When we have detected the fraudulent design of 
the monarch himself, in exercising the granting power; when we have 
compelled him to revoke the grants which he had fraudulently made; 
can we give greater faith and credit to the acts of his subordinate officers © 
than we give to his, and greater than we are required, by the treaty, to 
give to the requisitions of the laws and ordinances of Spain! 

The court will find, on examination, that Don Onis was commissioned 
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by the king to negotiate with the American government, in September 
1816. And it will find, by an examination of the transcript from the 
archives of East Florida, that there was near ten times the quantity of 
land granted in the year 1817, and from that time until the year 1821, 
that had been granted, previously, during the whole period of the occu- 
pation of that province by Spain, commencing in the year 1783. 

The position taken by the learned counsel, in the several cases now 
before the court, is worthy of remark. He says, “the grantees whose 
names are herein stated, and whose cases are now before the court, did 
not belong to either of the corps mentioned; and in referring to that 
article as one of the motives for giving the grants only intended to indi- 
cate the royal sanction to gifts of lands to soldiers for their fidelity in 
the recent insurrection. 

It does not say that his majesty forbids his governors to grant to any 
other portion of his loyal and faithful subjects; it does not limit the 
quantity, nor indicate the royal will that no larger quantity shall be given 
to those who suffered losses, advanced money, or rendered distinguished 
services. The recitation therefore in these grants that, “ whereas his 
majesty has been pleased to grant the favours and gratifications proposed 
by governor Kindelan to certain officers and soldiers, in land,” does not 
change that pre-existing power under the laws of Spain, nor confine it 
to that class of subjects alone. 

It will not be denied that those embraced by the royal order, are 
restricted by its provisions, and that they are entitled to no more land 
than the order authorizes to be granted to them. 

Now, if the learned counsel is correct in his conclusions, what an 
unparalleled instance of injustice and inconsistency is presented by the 
royal order of 1815! The claimants under the provisions of that’order 
are admitted not to be embraced by the same, and it is, therefore, con- 
tended that they are not restricted to the quantity which the order 
authorises to be granted for military services. It is further argued, that 
the governor had unlimited power before the date of the.order, although 
no such power has been shown, and yet he has requested grants to be 
made to the gallant officers and soldiers who served in a protracted and 
harassing siege, for a few acres of Jand only, when, without the order, 
he might in his own discretion have rewarded each according to his 
merit, by giving him such quantity of land as he thought proper. The 
natural conclusion resulting from. these erroneous premises, is, that in 
consequence of the fidelity, gallantry and patriotism of those who ren- 
dered important services during the siege, the governor made a suggestion 
by which his power to reward them was restricted; and that they are 
therefore entitled to a less reward than others who rendered less im- 
portant services. This proposition, we think, involves an absolute 
absurdity, and cannot be sustained by the court. It is evident there was 
no power vested in the governor before the date of the royal order of 
1815, to grant lands for military services. If that unlimited power ex- 
isted before, why should it have been restricted? Why should the sol- 
diers of the three companies of militia of the city of St Augustine, and 
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the married‘officers and soldiers of the third battalion of Cuba, by royal 
order, be denied the same reward, which, it is contended, the governor 
had power, both before and after the order, to bestow on others ; par- 
ticularly when the order professes to grant a reward for their fidelity, 
and not to deprive them of a bounty, which, before the date of the 
order, they might have received under the power of the governor? 
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Circuit Court of the United States. 
In Equity. 


versus 


_Wueaton anp Donapson 
PEeTers anpD Grice. 


OPINION OF JUDGE HOPKINSON. 


Ir is not necessary, at this time, to set forth all the details contained 
in the bill of complaint. It is sufficient, for the present purpose, to say, 
that the complainants claim to have a copyright, under the statutes of 
the United States, or by the common law thereof, in and to the twelve 
books or volumes of the reports of cases argued and adjudged in the su- 
preme court of the United States, commonly known as Wheaton’s Re- 
ports; and they charge, that the defendants have violated their rights by 
printing and publishing a certain book or books, entitled Condensed 
Reports of Cases in the Supreme Court of the United States: in consid- 
eration whereof, the complainants pray, among other things, that the 
defendants may be restrained from the further threatening to print and 
publish, and from the further printing, publishing and selling, or exposing 
to sale the said Condensed Reports ; that they may be decreed to account 
and pay to the complainants what shall be found coming to them ; and 
generally for further relief, &c. 

The defendant, R. Peters, denies that the book called Condensed Re- 
ports is any violation of the complainants’ rights; he further denies, that 
the Condensed Reports contain any thing that is the exclusive property 
of the complainants, or which, being also in Wheaton’s Reports, is sus- 
ceptible of being made the subject of literary property. He further avers, 
that by an act of congress, passed on the 31st of May 1790, it is enacted, 
that no person shall be entitled to the benefit thereof, unless he shall de- 
posit a printed copy of the title of his book in the clerk’s office of the 
district where he shall reside ; shall publish it in one or more newspapers 
for four weeks ; and shall, within six months after the publishing thereof, 
deliver or cause to be delivered to the secretary of state a copy of the 
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same, to be preserved in his office. He calls for proof ‘from the com- 
plainants that these requisites of the act have been complied with. 

In the bill, as well as the answers, many circumstances are set forth 
which it is not necessary to repeat. Connecting the pleadings with the 
argument of the case, it may be generally stated, that the complainants 
claim a copyright in the twelve volumes of Wheaton’s Reports, under 
the statutes of the United States and at common law. The defendants 
deny that their book is a violation of the complainants’ rights, if they 
have any, in Wheaton’s Reports. They further deny, that they have 
any such right, because they havé not performed the requisites of the acts 
of congress of the United States on the subject of copyrights ; because 
there is no common law copyright in the United States ; and because 
Wheaton’s Reports is not a work entitled to the benefit of copyright, 
either by the statutes or by the common law. 

I shall first consider the complainants’ right under a statute of the 
United States. The deficiency in their title most relied upon is, that 
they did not, according to the requisition of the fourth section of the act 
of 1790, deliver or cause to be delivered to the secretary of state a copy 
of their book, to be preserved in his pffice : other omissions as to some of 
the volumes are also alleged. 

The question is, whether this injunction or direction to an author of a 
work seeking to obtain a copyright for it, is an essential part of his title, 
so that he cannot claim the benefit of the act unless he has complied with 
it? This is not a new question in this court. It arose in the case of 
Ewer v. Coxe, decided in 1824, on the construction of the third section 
of tk. law of 1790, which stands, inthis respect, on the same footing 
with the fourth section of the same. act, now under consideration.: In 
that case the fact was admitted by the plaintiff, that a copy of the record 
of the title of his work had not been published as the acts of congress 
required, but insisted that it was not necessary to vest a copyright in the 
proprietor of the work. In that case, therefore, the mere question of law 
was presented to the court, on the construction of the acts of congress. 

In the case now before the court, the fact, as well as the law, has 
been a subject of controversy between the parties; and the complainants 
have endeavoured to show by evidence, that they have complied with 
the terms and directions of the section of law in question. This ques- 
tion of fact must be first disposed of. Have the complainants made 
satisfactory proof that they did, within six months of the publication of 
their work, deliver or cause to be delivered a copy thereof to the secre- 
tary of state, to be preserved in his office? No official certificate/ no 
record of any such delivery has been produced, nor could such record be 
required, as we cannot say that any such recerd was kept, and the act 
of congress does not require it. The fact of delivery is open for proof 
by any legal and satisfactory testimony. With a view to establish it, 
the complainants have produced two witnesses, Mr H. C. Carey, ex- 
amined at the bar of this court, and Daniel Brent, Esq. whose deposition 
was taken at the city of Washington. In substance, Mr Carey has tes- 
tified, that, in 1816, the first volume of Wheaton’s Reports was published 
by his father, who then did business alone; the witness then did his 
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father’s business as his clerk; in 1821 he became a partner with him. 
When he did his business as his clerk, he, the witness, was conversant 
with his business as to copyrights ; says they were in the constant habit 
of advertising, but not of keeping a copy or record of the advertisements 
until within the last ten years ; he says the next step towards securing 
a copyright was to deposit a copy in the office at Washington. “We 
were always accustomed to do it, but never deemed it necessary to have 
a certificate from Washington, because we had never seen one. We 
supposed a record was kept at the office of the deposit of books, and 
could always be furnished if necessary. The earliest certificate we have 
is dated in 1820. I don’t doubt that a copy was deposited, although we 
have no evidence of it.” 

On his cross examination, he says that he has no recollection at all 
of a deposit of a copy of this work in the offite of the secretary of state; 
that nine-tenths of the books they have deposited were put in the post 
office, addressed to the department of state ; does not pretend to recollect 
that this was the course in 1816. He cannot positively say, that with 
regard to all publications made by them, a copy was sent to the depart- 
ment of state. Does not know whether there was or was not a record 
kept in the department: has never inquired there, nor had any occasion 
to make the inquiry. He adds, that it was always their intention to send 
a copy of all works to the department of state whose titles were recorded 
in the clerk’s office, but he won’t pretend to say that it was always done. 

In regard to the books in question, there is no direct proof of the 
delivery of any one of them to the secretary of state ; there is no circum- 
stantial proof of it—there is no proof of such an uniform custom of the 
trade in general, or of Mr Carey’s business in particular, from which we 
can infer it, with that degree of certainty which constitutes proof in a 
court of justice. As to the books in question, Mr Carey has no know- 
ledge; he pretends to none. He has no more proved, or even conjec- 
tured, the delivery of Wheaton’s Reports in the manner and for the 
purposes prescribed by the act, nor in any manner or for any purposes, 
than he has proved the same thing for all the many- hundred works, in 
mass, published by him in the same period of more than ten years. But he 
does show us that the most satisfactory proof was in his power, and in the 
power of the complainants, and could be had simply by asking for. He 
got a certificate of the delivery of a work for copyright as early as 1820, 
seven years before the conclusion of Wheaton’s Reports. He further 
says, that until Mr Clay came into the office, there was no order in it as 
to sending certificates.. This was in 1825; after which we are to pre- 
sume that order did exist in the office on this subject; but no certificates 
are shown for the volumes of Wheaton’s Reports published after this 
period. We may advert here to the certificates produced by the defend- 
ants, some of them of a very high number, upwards of one thousand ; 
from which we may infer that these certificates were not unknown or 
unusual, when the copy was actually delivered to the secretary of. state. 

The complainants ask what evidence they are to produce of this fact ! 
If the law makes the delivery of the volume to the secretary a requisite, 
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a necessary part of a plaintiff’s title, he must. prove it by legal- and satis- 
factery evidence, when he founds a claim on this title in a court of jus- 
tice. In this case, however, nothing is required of him that is impossi- 
ble, unreasonable or difficult ; nothing but what has been done by others, 
at least in a thousand cases, and by Mr Carey himself. in many. He 
has obtained and produced evidence of the same nature as to the delivery 
of eighty copies under another law ; he might have had the same evi- 
dence of the delivery of the one copy under the copyright law. If he 
chose to rely on transitory and uncertain testimony, it was at his peril. 
He got the certificate in the one case to obtain his salary ; he should 
have got it in the other to secure his copyright. 

The deposition of Mr Brent serves the co »plainants no better in this 
part of their case. He proves the regular ¢ 2posit of: the eighty copies 
under the direction of the teporter’s law ; but says, that there does not 
appear any evidence that the successive volumes of said reports, or 
copies of them, were deposited in the department of state, by the maker 
or publisher of the same, agreeably to the provisions of the laws of con- 
gress for securing copyrights to authors, &c., though the memorandum 
of similar deposits was kept in the patent office, a branch of the depart- 
ment of state, and not at the department. The deponent believes that, 
for several of the first years, the memorandum and giving receipts were 
often neglected during the period referred to. So far as a negative may 
be proved, I should conclude from this testimony, that no copy ever was 
delivered in conformity with the provisions of the act of 1790; no evi- 
dence of it appears in the department, either by record, or by finding the 
book there, or of any other kind, although the memorandum of similar 
deposits was kept in the patent office, a branch of the department of 
state. I will add on this subject, that as the law makes it the duty 
of the secretary of state to preserve the copy delivered to him in his 
office, we are bound to presume, in the absence of contradictory evidence, 
that he did perform his duty, and that the mere circumstance that the 
book is not found there, is prima facie evidence that it was never deli- 
vered there. 

This view of the evidence brings us to the conclusion that the com- 
plainants have failed to prove that within six months, or indeed at any 
time, they did deliver to the secretary of state a copy, or copies of the 
work in which they claim a copyright, according to the provisions of the 
fourth section of the act of 1790, and it must now be taken that they did 
not so deliver a copy. I will here notice an argument which has been 
pressed on the court with great ingenuity and force. It is; that after so 
long an enjoyment of the right, after so long a possession undisturbed, it 
should be presumed that every thing was done which was necessary to 
be done, to make it perfect ; and that the evidence may have been lost 
by the lapse and accidents of time. Any presumption of this sort is 
much weakened by the negative testimony of Mr Brent; it is also 
weakened, if not destroyed, by another circumstance. If the deficiency 
existed only in the earlier volumes of the work, which were published 
fourteen, fifteen, and sixteen years ago, the argument might receive 























* 


APPENDIX. 729 


some favour, although the lapse of time is not very considerable ; but we 
find the same defect in relation to the last as the first volumes of this 
work ; the same in 1827 as in 1816, which gives rise to another pre- 
sumption, that the same course was pursued as to all of them, and a copy 
of none delivered, according to the fourth section of the act. However 
the possession may have aided the complainants in their application for 
an interlocutory decree of injunction, until hearing, the parties now stand 
on their legal rights. 

This view of the evidence brings us to a much more important and 
difficult question, that is, to the very question decided in the case of 
Ewer y. Coxe, and if that decision was right, it must prevail now. The 
counsel on both sides have accordingly directed their most strenuous 
efforts, on the one side to sustain, on the other to overthrow, the 
authority of that decision. In that case the plaintiff claimed a copyright 
in a certain book, under the acts of congress of 1790 and 1802 for secur- 
ing copyrights to authors, &c. The third section of the act of 1790 
enacts that no person shall be entitled to the benefit of the act, unless 
he shall, before publication, deposit a printed copy of the title of his 
book in the clerk’s office of the district court; the section, after giving 
the form of the record to be made in the office, proceeds, “and such 
author or proprietor shall, within two months from the date thereof, cause 
a copy of the said record to be published in one or more newspapers 
printed in the United States, for the space of four weeks.” The plaintiff 
admitted that he had not thus published a copy of the record of the title 
of his book ; and the question was, whether it was a matter essential to 
his title—whether he could have a copyright without it?’ The question 
in the present case arises on the fourth section of the same act, but the 
principle of decision is the same in both cases. 

In deciding the case of Ewer v. Coxe, the learned judge thought it 
material to settle whether the requisitions of the third and fourth sections 
of the act are merely directory, or whether their performance is essen- 
tial to the vesting of a title to the copyright secured by the law; he 
recites the sever.’ sections of the act, and reasons upon them severally. 
He says, “it is perfectly clear, from the language of the second section, 
that the proprietor can acquire no title to the copyright for the term of 
the first fourteen years, unless he shall deposit in the clerk’s office a 
printed copy of the title of the book; for the section declares, that 
he shall not be entitled to the benefit of this act unless he shall 
make such deposit.” The judge therefore considers this to be a 
condition of the grant of the right; but he thinks that this condition 
cannot, “upon any grammatical construction, be extended to the 
requisition [he cannot avoid calling it a requisition] contained in 
the last sentence of the section, to publish a copy of the record, 
within the time and for the period prescribed.” From this reasoning 
the judge concludes, that if the title of an author to a copyright depended 
altogether upon this act, he should be of opinion that it would be com- 
plete, provided he had deposited a printed copy of the title of the book 
in the clerk’s office, as directed by the second section; and that the 
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publication of a copy of the same would only be necessary to enable him 
to sue for the forfeitures created by the second section. The judge then 
passes to the act of April 1802, which is a supplement to the former act, 
and declares that every author or proprietor of a book who shall there- 
after seek to obtain a copyright for the same, before he shall be entitled 
to the benefit of the act to which this is a supplement, he shall, in addi- 
tion to the requisites enjoined in the third and fourth sections of the said 
act, give information by causing a copy of the record, which by the said 
act he is required to publish, to be inserted at full length in the title 
page, or in the page immediately following the title. As to this addi- 
tional requisite, the judge remarks, that it is obvious the proprietor can 
acquire no title to the copyright unless it is complied with. He then 
reasons, that as this new requisite is an addition to those prescribed by 
the third and fourth sections of the act of 1790, he must perform the 
whole before he can be entitled to the benefit of the act. This reason- 
ing appears to be logical enough, and, as we shall see, the objection to 
it is, that it is not legal—it is not technical. The judge says that the 
act—that is the act of 1802 (which we must observe)—will admit of no 
other construction ; and that the meaning could not have been more 
clear and intelligible if the act, that is the supplement, had declared that 
‘the proprietor, before he should be entitled to the benefit of the act of 
1790, should cause a copy of the record of the title to be published ; and 
shall deliver a copy of the book to the secretary of state, as directed by 
the third and fourth sections of that act ; and shall also cause a copy of 
the said record to be inserted in the title page, &c.” The judge pro- 
ceeds, that “this was the intention of the legislature, is strongly illus- 
trated by the second section of this act,” &c. Of what act? what in- 
tention! Certainly the intention of the act of 1802, not of the act of 
1790. The whole of the judge’s reasoning is on the act of 1802, and its 
meaning, and not the act of 1790. If this be so, the objection made to 
his opinion entirely fails in point of fact. The objection is, that he was 
not authorized to give a construction to the first act of congress by the 
enactment of the second; that the legislature cannot give constructions 
to their own laws ; that if in a second act the legislature has supposed 
the first had a meaning which, in truth, it had not, this opinion of the 
legislature could not give such meaning to the first. To sustain this 
objection, a single sentence in the case of the Postmaster v. Early, 
12 Wheat. 148, has been relied on: the chief justice there says, “it is 
true that the language of the section indicates an opinion that the juris- 
diction existed in the circuit courts, rather than an intention to give it ; 
and a mistaken opinion of the legislature concerning the law, does not 
make law.” There is nothing but what is perfectly reasonable and fa- 
miliar in this principle, and we can hardly suppose it was unknown to 
or disregarded by Judge Washington in the case of Ewer v. Coxe. 
When he assented to it in the supreme court, he never imagined that he 
had overlooked or violated it on his circuit. Did he, in Ewer v. Coxe, 
adjudge that the publishing of the record of the title was essential to the 
right, under and by the act of 1790, because congress in 1802 had indi- 
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cated that such was their opinion of its meaning? Did he adopt their 
meaning of the provisions of that act, and surrender his own? By no 
means ; he says not a word about the meaning or construction of the 
first act, nor what congress had thought or indicated about it ; he leaves 
it with the construction he bad just before given to it. His opinion pro- 
ceeds on his construction of the law of 1802, and of what was enacted 
by that law: he thinks that this law, not the law of 1790, makes the 
requisites of the third and fourth sections of the act of 1790 conditional 
and indispensable to the copyright ; he finds that these requisites, by the 
law of 1802, are connected to and put upon the same footing with a 
newly created requisite, which is clearly essential to the right, and then 
and therefore says, the whole must be performed before the author shall 
be entitled to the benefit of that act. But why must the whole be per- 
formed? Is it by virtue of a construction different from his own, which 
he puts upon the first act, in deference to the indication of the opinion of 
the legislature? Not at all. He says, that it seems to him that the act, 
that is, the supplemental act, will admit of no other construction. That 
the meaning would not be more clear, if the act, still the supplemental 
act, had declared, &c.; that is, had re-enacted the third and fourth sec- 
tions of the original act, giving them the same force, effect and charac- 
ter which is given to the new and additional requisite, of which it is 
expressly declared, that it must be performed by the proprietor “ before 
he can be entitled to the benefit of the act of 1790.” In the whole 
argument of the judge he confines himself strictly to the meaning and 
construction of the act of 1802, looking only to its own provisions and 
language for that meaning. He asserts that the intention of the legis- 
lature in passing the second act, was to re-enact the third and fourth 
sections of the first, with the additional force given to the additional 
requisite, which he illustrates by a reference to the second section of the 
supplement. His reasoning on this subject is quite satisfactory to my 
mind, and does not interfere with the opinion of the supreme court in the 
case of the Postmaster v. Early. 

In this endeavour to show that Judge Washington has grounded his 
judgment in Ewer v. Coxe entirely on his construction of the law of 1802, 
I would not be understood to indicate an opinion that he would not have 
been perfectly correct if he had taken both acts together in forming his 
opinion of either. They are both on the same subject; the latter is a 
declared supplement to the former. We may consider them, to many 
purposes, as one act, and look to the whole in judging of the intention of 
any part; and in doing this we should not fall under the interdiction of 
the principle, that “a mistaken opinion of the legislature concerning a 
law, does not make the law.” 

This being my understanding of the opinion of Judge Washington, I 
might rest upon it for my judgment on this part of the case, until it is 
overruled by a higher authority ; but it is proper, at least it is not a work 
of supererogation, to proceed one step further on this subject. If Judge 
Washington was mistaken in his construction of the act of 1802, and I 
am so in following him, how would the case stand on the law of 1790? 
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May not the judge have been too strict in his grammatical construction 
of the provisions of that act? 

When a statute creates a right, confers a benefit, a privilege on any 
individual, and at the same time, although not grammatically connected by 
being in the same sentence or clause, enjoins upon him to do certain 
things in relation to the right or privilege granted, can we separate them, 
unless they are expressly or clearly separated by the donor? May we 
sustain the one and suppress the other? Shall we do this by mere use 
of phrases? Is it enough to say that the first is a grant, and the other 
directory, and therefore they are independent of each other? Because 
it is true that such cases may occur; that a statute may be so worded, 
that we may clearly see that something is directed to be done, which may 
be well separated from other enactments or provisions in the law, shall we 
therefore be allowed to get up a rule of construction for every case of a di- 
rection in a statute, and make a severance between a grant and every thing 
directed to be done in relation to it, but not grammatically joined to it, merely 
by saying it is directory? May the favoured individual take the benefit and 
neglect the duty? May he claim the grant as a vested right, and refuse to 
do that which the donor, in the same instrument, enjoins upon him to do? 
To distinguish between an immaterial, disjoined direction in a statute, and 
one which is truly not so, we should look not so much to their positions in 
the statute, to a strict grammatical construction, for Lord Hardwicke, in 
2 Atk. 95, disclaims it; but to the whole scope and design of the legisla- 
ture, as manifested by all the provisions of the statute. If the several 
parts form one whole, create a system, are members of one plan and de- 
sign, they should all be taken together, to be of equal importance, to be 
dependent one on the other, to co-exist as one body orbeing. The duty 
imposed on the grantee is as imperative, is as much a part of the crea- 
tion, as the grant to which it relates; it is a modification, a limitation, a 
regulation of the grant, by and according to which only it can be claimed 
or enjoyed. The public, the citizens of a community, acting by their 
representatives, confer upon an author certain privileges or rights for his 
exclusive benefit, and to protect him in the enjoyment of them, they im- 
pose certain penalties, or give certain remedies against any person who 
shall violate these rights. Bnt some protection is also due on the other 
side, that innocent and ignorant invaders of the privilege may not be 
involved in suits and penalties, by the want of accessible means of infor- 
mation of the subject and extent of the grant. With this wise and just 
object in their view, the legislature, at the same time, and in the same 
instrument by which they confer the privilege, enjoin or direct the person 
who would enjoy it, to do certain things on his part, and among others to 
deliver a copy of his work to the secretary of state, to be preserved in 
his office, that all may know where to go to be correctly and precisely 
informed of what it is he claims, what is his right, and that thus they may 
avoid any infringement of it. This is an essential part of the scheme for 
the encouragement of authors, so as not to bring others innocently into 
trouble, or, it may be, ruin. If this be so, shall we defeat or change the 
whole design, because the different parts of it are uot gramunatically 
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connected in one clause or sentence or section ; or by calling one part 
of it a grant, and the other directory? Could it have been intended that 
the author should take and enjoy the benefit, and omit to do on his part 
what he is clearly and expressly enjoined to do, and this because it is 
called directory, and does not stand in this or that part of a section? 
Judge Washington thinks, that to deposit a printed copy of the title of the 
book in the clerk’s office is essential to the right, because it is grammat- 
ically connected with the words, ‘ that no person shall be entitled to the 
benefit of this act unless,” &c. In a subsequent part of the same section 
it is declared, that the author shall cause a copy of the record to be pub- 
lished ; and the next section enacts, that he shall deliver a copy of his 
book to the secretary of state. The first requisite the judge thinks essen- 
tial, for the reason given; and the two last not to be so, but to have 
reference only to the remedy, by reason of a grammatical construction of 
the clauses and their disconnection by position from the condition ex- 
pressed in the preceding part of the section. I would rather look at the 
subject matter of all the clauses, and their connection with each other 
as component portions of one object or design. In this point of view the 
publication in the newspapers, and the delivery of a copy of the book to 
the secretary of state are, at least, as important, and more exact and 
diffusive in their information to the public, as the deposit of a printed copy 
of the title in the clerk’s office. In answer to the obvious reason and jus- 
tice of this view of the law, it is said that these provisions or requisites are 
but directory. How did this term get the restricted interpretation which 
seems to be fastened on it? How came the enactment of a statute to be 
thought less obligatory, because it is directory or directs something to be 
done? Blackstone says, “ the directory part of a statute is that whereby 
the subject is instructed and enjoined to observe,” &c. In the case 
of the Postmaster v. Early, the chief justice refers not merely to the 
several parts of the same statute, in construing a provision in it, but to 
the whole course of legislation on the subject, and he says he would avoid 
a construction which is opposite to the whole spirit of that legislation. 
He does not confine himself to sections or to single acts, but takes the 
whole of what the legislature have done on ‘the subject, to come at the 
meaning. The rule I would adopt in expounding the act of 1790, is the 
same that is taken by the court of king’s bench in the case of the University 
of Cambridge v. Bryer. Lord Ellenborough says, “ I think the sound rule 
of construing any statute, as indeed it is of construing any instrument, 
whether it be a statute, will or deed, is to look into the body of the -hing 
to be construed, and to collect, as far as may be done, what is the intrin- 
sic meaning of the thing.” 1 would observe, in relation to the case of 
Ewer v. Coxe, that Lord Ellenborough admits that he would be obliged, 
by subsequent statutes, to put a perverse, and, what he should consider, 
an unnatural interpretation on the statute as originally passed ; but he 
would endeavour to maintain the integrity of the original text, unvitiated 
by subsequent misconstructions. Le Blanc says “ that construction may 
be materially aided and explained by the language of other statutes.” 
He does not agree with Lord Ellenborough that he would follow a legis- 
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lative misconstruction of a statute. For myself, I would deny that a 
legislature has a right to impose upon a court their construction of their 
statutes previously passed ; it is for the court to construe the law ; but it 
is, nevertheless, the right and duty of a judge to look into all the statutes 
made upon the same subject, to discover what was the intention and 
meaning of any of their provisions, thus to ascertain the true meaning 
and construction by his own judgment, and not by any subsequent legis- 
lative declaration of intention or construction. 

In the statute of 8 Anne, c. 19, the requisition of a registry with the 
Stationers’ Company is what is called directory, and is contained in a 
different section from that which confers the right; but the lord chan- 
cellor, in 2 Atk. 95, thought it was, nevertheless, essential to the right. 
The object of the registry, as declared by the statute, was to give such 
notice and information of the right as to prevent an infringement of it 
through ignorance; but the connection of this direction with the for- 
feitures is direct and explicit, which it is not in our act of 1790. Iam 
aware that the king’s bench, in Beckford v. Hood, 7 T. Rep. 620, held a 
different opinion as to the necessity of the registry. They consider it 
not to be essential to the right, but as only affecting the remedy, or for- 
feitures given by the statute. This seems to me to place the court and 
the parties in that suit in a singular predicament. The right claimed 
was under the statute and not at common law, and, since the passing of 
the statute, could not be claimed according to the common law. But 
the party who had the right given by the statute, had lost the remedy. 
He is therefore sent for this back to the common law. The statute, 
therefore, which has confessedly modified, restrained, limited the common 
law right, has, nevertheless, left his common law remedy as it was be- 
fore, entirely unimpaired, unaffected by the statute. He comes, there- 
fore, into court with the statute in one hand and the common law in the 
other, having a perfect right under neither; that is, his common law 
right is curtailed by the statute, and his statute remedy is taken away by 
the common law construction of the statute. These are technical refine- 
ments which would occur only to learned ingenuity. The author has 
forfeited his claim to the remedies of the statute by virtue of which he 
claims the right, by virtue of which he makes out that he has been 
wronged, because he has not obeyed the injunctions of the statute by 
which both the right and the remedy are given ; but still he is allowed to 
retain the right and enforce it in another way, notwithstanding such a 
disobedience of the injunctions of the statute as have forfeited its reme- 
dies. I agree that all this, be it incongruous or not, may be done by the 
legislature if they choose, but I do not see why judges have so laboured 
their wits to come to such a result by forced constructions, doubtful im- 
plications and tortuous reasoning. Would it not be more consonant with 
reason and convenience to send the party to his common law right if he 
wishes a common law remedy, and to enforce him his statute rights only 
by the means provided for it by the statute; and not permit him by this 
curious machinery to take all that is granted to him by the statute, and 
disregard all that is required of him by the same statute. It is agreed 
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that his common law right, if he had any, is cut down by the statute, 
but yet there is no limit to its remedies; he may recover under all and 
any circumstances, whatever he may persuade a jury has been his dam- 
ages by the violation he complains of ; thus depriving the citizens of that 
part of the statute which was enacted for their benefit and protection. 

Can we believe that such distinctions, introduced by the ingenious 
learning of judges, sometimes prone to be law makers, sometimes desi- 
rous of favouring some strong case of conscience, ever occurred to the 
legislature who made these statutes? Did they suppose that parts of 
their enactments, when they had not said so, were to be strictly carried 
into effect, and other parts were to be called directory, and therefore to 
be obeyed or not at the option of the party enjoined to perform them? 
When they declared that an author shall have a certain right, they also 
declared that he shall do certain things, which are explicitly described. 
Did they suppose he might take the one and reject the other; that the 
only consequence of his disobedience would be to deprive him of the 
remedy provided for him by the statute, and. leave him one which perhaps 
he likes better? Did they not believe that when he took the grant, he 
bound himself to do all that was enjoined upon him by the same authority 
and the same instrument that created the grant? unless they were clearly 
separated and made independent of each other by the unequivocal lan- 
guage of that instrument. I have been tedious on this subject, but as I 
have ventured in this part of the case, I mean the construction of the 
act of 1790, to differ with the learned, careful and excellent judge whose 
opinion in Ewer v. Coxe has been so frequently referred to, as well as 
from the judgment of a majority of the judges of the supreme court of 
errors in the case of Nichols v. Ruggles, 3 Day 145, I have thought my- 
self bound to explain my reasons as I have done. As to Judge Wash- 
ington, I would observe, that having made up his opinion on the act of 
1802, he may not have bent the force of his mind to that of 1790, or have 
come to a certain conclusion how he would have considered the case if 
it had stood on that act alone. The case of Nichols v. Ruggles was very 
fully argued by the counsel ; but the opinion of the court appears to have 
been given instanter; no argument or reasons accompany it; and in one 
particular, to wit, that “ the copy to be delivered to the secretary of the 
state appears to be designed for public purposes, and to have no con- 
nexion with the copyright,” it seems to me that the court are clearly 
mistaken. ‘This will be a subject of remark hereafter. 

The complainants have contended, with great earnestness and plausi- 
bility, that if there has not been a literal compliance with the requisitions 
of the fourth section of the act, they have been substantially performed 
for all the beneficial purposes intended by their enactment. In support 
of this position, that part of the deposition of Mr Brent is relied on in 
which he has testified that eighty copies of each of the volumes of Whea- 
ton’s Reports, beginning with February term 1817, were delivered to the 
department of state ; he further testifies that all of the said eighty volumes 
were received under the act of congress giving a salary to the reporter 
for preparing and furnishing the said reports. He further says, that 
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according to his recollection, there has always been one or more com- 
plete sets of said Reports, from the time of their publication, in the said 
department gf state. ‘I'he argument assumes that the object of the act 
ef 1790 in ditecting one copy of a book to be delivered to the secretary 
of state, is the same with that of the reporter’s act of 1817, in directing 
eighty copies of the Reports to be delivered there, one of which is for the 
secretary of state, and that that object was to form a library for the 
government, just as the statute of Anne imposes it on authors to present 
copies of their works to the universities ; and that if this object is accom- 
plished, it matters not whether it is done under and according to the 
fourth section of the law of 1790, or to the directions of the act of 1817. 
This construction of these laws has many difficulties to overcome. In 
the first place, it would be not a little singular that two acts of congress 
should direct the same thing to be done for the same purpose ; and as both 
acts are unquestionably in force, the consequence would be, that it is the 
duty of the author or proprietor of those Reports to deliver two copies 
of each volume, for the supposed library, one under each act, and his 
delinquency will not be relieved by the argument. But, in truth, the 
differences in the provisions and objects in these acts are manifest on the 
first inspection. The act of 1817 has nothing to do with the copyright, 
either of books in general, or of the particular works mentioned in it ; 
nor has the provision of the fourth section of the act of 1790 any refer- 
ence to a public library. The law of 1817 was passed for a special work 


and a special object, “to provide for the reports of the decisions of the 
supreme court.” It gives to the reporter an annual compensation for 
his services of one thousand dollars, and one of the conditions of this 
grant is, that he shall deliver to the secretary of state eighty copies of 
the decisions, to be distributed in the manner, and to the public officers, 
designated by the act. One of these copies is to be given “to the 


secretary of state,” and “the residue of the said copies shall be de- 


posited in and become part of the library of congress.”” When a library 
is intended, it is thus expressly mentioned, and the library is not for 
the government or the department of state, but the library of congress, an 
establishment or institution well known to have no connexion with the 
department, and to be kept in the capitol, at the distance of more than a 
mile from the office of the department of state. 

The reporter is bound to deliver these eighty copies, not in considera- 
tion of his copyright, as in England, where it is so much complained of, 
but in consideration of the salary paid to him by the United States. It 
is a purchase of his books. It has no connection with his copyright; he 
must deliver them whether he has a copyright or no. As to the object 
or purposes of these deliveries of a copy to the secretary under the re- 
spective acts ; the one copy out of the eighty to be given to the secretary 
of state, is for his personal use and accommodation, as the copies are 
that are to be distributed to the other secretaries, to the judges and other 
officers named in the act. He may take and use it where he finds it 
most convenient, and not in his office exclusively, being bound only to 
transmit it to his successor, who will hold it as he had done. Again, 
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universities. . It is true, that nine copies of every work are to be sent, 
Sor the universities, to a stationers’ company, as well as that which is 
to be preseryed there, but none are sent to the universities but such as 
they shall demand; and they will not, therefore, have their shelves loaded 
with such stuff as I have alluded to, which will, perforce, be crowded 
into our public library, and must be preserved there, on the construction 
given to this provision by the complainant. 

Nor is it enough to say, that if a copy be, in fact, in the office of the 
secretary of state, it is a compliance with the law for all the purposes of 
the law: it must be delivered in pursuance of the act, to be preserved 
there as the act directs, or the court cannot know that it is there, how 
long it has been there, or how long it will remain there. It may have 
been there at the period the witness speaks of—it may not be there the 
next day, for there is no obligation to keep it there, unless it were 
brought there by and in conformity with the act of congress, which makes 
it the duty of the secretary to preserve it in the office. .I know that 
courts of equity have gone very far, and very frequently, in substituting 
what they have deemed to be a substantial compliance with the requisi- 
tions of a statute, for the actual requisitions. This has been especially 
done in relation to the recording acts, and the statute of frauds. As to 
the first, they have felt authorized to accept proof of notice in fact of an 
actual personal knowledge, for the recorded notice called for by the law. 
{ think I shall be supported by the profession in saying, that it is regretted 
that these departures from the enactments of the statutes were ever in- 
dulged. It has thrown into uncertainty that which the law had made cer- 
tain ; it has left to floating, transitory and fallible evidence, what the law 
had provided for by permanent, immutable testimony. Nor can I per- 
ceive how it is that the legislature had not the same absolute authority to 
prescribe the kind of notice that shall be received by the courts of any 
fact, as that any notice should be given of it; nor how judges can dis- 
pense with the one more than with the other. What has been decided and 
done in such cases, must remain ; but I will never add another step to it. 

If the complainants have failed to sustain their case by and under the 
acts of congress, the question occurs, are they supported in it by the 
common law? ‘The question of the existence of a common law in the 
United States was particularly noticed, I believe, for the first time judi- 
cially, in the case of the United States v. Worrall, 2 Dall. 384. In that 
case Judge Chase, a most learned constitutional as well as common law 
lawyer, said, in page 394, ‘ in my opinion, the United States, as a federal 
government, have no common law; if, indeed, the United States can be 
supposed, for a moment, to have a common law, it must, | presume, be 
that of England ; and yet it is impossible to trace when or how the sys- 
tem was adopted or introduced. With respect to the individual states, 
the difficulty does not occur. When the American colonies were first 
settled by our ancestors, it was held, as well by the scttlers.as the judges 
and lawyers of England, that they brought hither, as a birthright and in- 
heritance, so much of the common law as was applicable to their local 
situation and change of circumstances. But each colony judged for itself 
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what parts of the common law were applicable to its new condition; and 
in various modes, by legislative acts, by judicial decisions, or by con- 
stant usage, adopted some and rejected others. The whole of the com- 
mon law has no where been introduced; some states have rejected what 
others have adopted; and there is, in short, a great and essential di- 
versity in the subjects to which the common law is applied, as well as 
in the extent of its application ;” he adds, as the result of these positions, 
“that the common law will always apply to suits between citizen and 
citizen, whether they are instituted in a federal or a state court.” As 
regards a common law of the United States, as such, he says, ‘the 
United States did not bring it with them from England ; the constitution 
does not create it; and no act of congress has assumed it. Besides, 
what is the common law to which we are referred? Is it the common 
law entire, as it exists in England; or modified, as it exists in some of 
the states ; and of the various modifications, what are we to select? the 
system of Georgia or New Hampshire, of Pennsylvania or Connecticut ?” 

In general, it seems to me that these principles and arguments cannot 
be controverted : they have never been judicially repudiated. "When in 
a suit in the courts of the United States, the common law has been re- 
ceived as the rule of decision, it has been received not as a law of the 
United States, prevailing with authority, through all equally and alike, 
but as the law of some particular state, by which the particular case was 
governed. The court does not adopt it as the common law of England, 
or of the United States, but as the law of the state which has adopted it 
and made it its own. 

The question, however, discussed by Judge Chase is much broader than 
that we have to entertain. It has not been contended, it could not be, 
that the whole common law of England, as it exists there, has ever been 
received in the Onited States, or in any one of them. Parts of it only 
have been adopted, and the evidence of such adoption is to be sought in 
“‘ legislative acts, in judicial decisions, or constant usage.” Has any such 
evidence—has any evidence of any description, been produced to show 
that what is asserted to be the common law copyright in England, has 
ever been adopted by any one of the United States? Was it brought 
hither by our ancestors? Was it applicable to their local situation and 
change of circumstances? Or has it ever been so considered? A ques- 
tion meets us here at once—was it at the period of the migration of our 
ancestors a known, recognized and settled right even in England? What 


is its history—its judicial history? It is wrapt in obscurity and uncer- - 


tainty. The general question was first discussed in 1760, long after the 
settlement of these colonies, in the case of Tonson v. Collins, and no 
decision was given. In 1769 the celebrated case of Miller v. Taylor was 
argued, in which the subject was examined at great length. The great 
question was, whether the right of an author in his works, after publica- 
tion, was a common law right which always existed, and did still exist, 
independent of, and not taken away by the statute of Anne? Three of 
the judges were in favour of the plaintiff’s copyright ; but their judgment 
was shaken violently, if not to the foundation, by the opposing argument 
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of Judge Yeates. Some years after this decision, that is, in 1774, the 
question came before the house of lords, in the case of Donaldson v. _ 
Beckett. Of eleven judges, eight to three were in favour of the common 
law right. Seven to four held, that printing and publishing did not 
‘deprive the author of the right. Five thought that the action at common 
law was not taken away by the statute, and six were of an opposite 
opinion. Judge Kent, speaking of the judgment in Miller v. Taylor, 
says, “the court was not unanimous; and the subsequent decision of 
the house of lords in Donaldson vy. Beckett, in February 1774, settled this 
litigated question against the opinion of the king’s bench, by establishing 
that the common law right of action (if any existed) could not be exer- 
cised beyond the time limited by the statute.” 

Can we believe that this common law copyright was a known, under- 
stood and settled thing in these colonies, brought here by our ancestors } 
as their birthright, when down at least to 1774, the greatest lawyers in 
England were disputing about its existence there ; and when even those 
who held that it did exist, could not agree as to what it was, nor how far 
it was or was not modified by the statutory provisions? Did our forefa- 
thers ascertain, adopt and regulate a right, which Mansfield, Yeates and 
Camden could not agree about, or understand alike? Judge Kent adds 
his doubt on the question, when he says, “if any existed.” As to its 
reception and adoption as part of the law of the United States, we cannot 
but observe, that this learned and searching jurist, although treating very 
fully on the subject of copyright, gives no suggestion of the existence of 
a common right in the United States, or in any of them, nor of any other 
right than that which is granted by the acts of congress, to be enjoyed on 
complying with the terms prescribed by them. He particularly notices 
the agitation of the question in England, and, as we have seen, does not 
seem to consider it certainly settled there. Here he was directly upon 
the subject ; and although he thinks the laws of congress afford {an in- 
adequate protection, he does not intimate that an author has any beyond 
them. 

The efforts of those judges in England who have laboured to preserve f 
to an author the common law right, together with that given to him by 

_the statute, seem to me not to have sufficiently considered the uncer- 
tainty and inconvenience which would grow out of such a system. If 
these two rights are co-existent, the question occurs, who would take 
for a limited period under the statute, what he may enjoy in perpetuity 
by the common law? or what is there to prevent an author from using 
the privileges and remedies of the statute for the term prescribed, and 
then going back to his common law right? The injustice and incon- 
gruity of such a proceeding was admitted ; and how isit avoided? These 
judges have said, and such was the final disposition of the question, if it 
be finally determined, at they would confine this common law within 
the limits of time prescribed by the statute. And where do they find 
their authority for this arrangement? ‘The statute gives no warrant for 
it; the common law gives none. The limits imposed by the statute have 
relation expressly and only to the rights derived from it, and not to any 
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right which was vested in an author, independent of the statute. If they . 


may fetter the common law right with this enactment, why did they not 
impose upon itvall the other conditions of the law; and, in short, bring 
the whole right under and within the statutory provisions, and take the 
statute as a modification or substitute of any pre-existent rights; as a 
legislative declaration of what should be the whole law on the subject for 
the future? The judges themselves made themselves legislators when 
they thus regulated the enjoyment of a right by their own authority. 
We shall keep ourselves free from such embarrassments, and from the 
necessity of resorting to such expedients to escape from them, by resting 
the protection of authors upon the statutes expressly enacted for that 
purpose, and in believing that our legislature has done that which is just 
: to them, and without inconvenience and danger to the public. ‘This is the 
A only right, the only protection that I can recognize, and I do not find 
that any other has ever been recognized here. No judicial decision or 
dictum of any court of the United States, nor of any court of a state, 
before or since the adoption of our present constitution, before or since 
the revolution, has been produced on this argument, which recognizes 
the common law right now claimed; on the contrary, before the whole 
power of legislating on this subject was surrendered to the federal go- 
vernment, many of the states did pass laws for the protection of authors; 
and if, as is unquestionable, the acts of congress have superseded all the 
state statutes on the subject, why have they not also superseded the state 
common law, if it ever existed? It certainly never had a more sacred 
and intangible character than the statute law ; and the same policy which 
abrogated the latter and transferred the whole subject to federal legisla- 
tion, has swept away every other law inconsistent with that policy and 
legislation. It was intended to put the whole subject under the regula- | 
tion of congress, and of congress only. But I have found, the counsel | 
have found, no common law, such as is now set up, in the colonies, in 
the states, or in the United States, and if I am now to recognize it, I 
must first make it. As I have mentioned the state statutes on this sub- 
ject, I should notice an argument much pressed from the use in them of 
the word securing and not vesting the right. This is tooslender a foun- 
dation to raise an acknowledged, pre-existing right upon. The same term, 
is used in the act of congress of 1790, but was it an acknowledgement by 
congress that the United States, as such, had a common law which vested 
the right, and that they passed their law only to secure it? 

Holding the opinion that the complainants have not entitled themselves 
to the aid and benefit of the statutes of the United States, for the protec- 
tion of authors, and that they have no right at common law which this 
court can recognize and protect, it is not necessary for me to give any 
' opinion on the remaining question argued at the bar, whether the Reports 
in question may or may not be the subject of literary property. 

Let the complainants go to the law side of the court, and if they shall 
establish their right there, they may return and claim the aid of this court 
to protect that right. As it now stands, or were it even more doubtful, 
equity cannot interpose her extraordinary powers between the parties. 
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I am conscious of the importance of the questions which have been 
discussed in this cause, to the parties and to the public; and it is a real 
satisfaction to me to know that my opinion may be, and I presume will 
be, reviewed by another tribunal. 

Injunction dissolved, and the bill dismissed. 
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PRINCIPAL MATTERS. 


| 


ADMIRALTY AND ADMIRALTY PRACTICE. 


1. A libel was filed in the district court of Maryland, for a salvage service 


performed by the libellant, the master and owner of the sloop Liberty, 
and by his crew, in saving certain goods and merchandises on board of 
the brig Spark, while aground on the bar at Thomas’s Point in the 
Chesapeake Bay. The goods were owned by a number of persons, in 
several and distinct rights; and a general claim and answer were inter- 
posed in behalf of all of them, by Jarvis and Brown (the owners of a 
part of them); without naming who, in particular, the owners were, or 
distinguishing their separate proprietary interests. This proceeding 
was doubtless irregular in both respects. Jarvis and Brown had no 
authority, merely as co-shippers, to interpose any claim for other ship- 
pers with whom they had no privity of interest or consignment: and 
several claims should have been interposed by the several owners, or by 
other persons authorized to act for them in the premises ; each inter- 
vening in his own name for his proprietary interest, and specifying it. 
If any owner should not appear to claim any particular parcel of the 
property, the habit of courts of admiralty is, to retain such property, or 
its proceeds, after deducting the salvage, until a claim is made, or a 
year and a day have elapsed from the time of the institution of the pro- 
ceedings. And when separate claims are interposed, although the libel 
is joint against the whole property, each claim is treated as a distinct 
and independent proceeding, in the nature of a several suit, upon wiiich 
there may be a several independent hearing, decree and appeal. This 
is very familiar in practice in prize causes and seizures in rem for for- 
feitures; and is equally applicable to all other proceedings in rem, 
whenever there are distinct and independent claimants. Stratton v. 
Jarvis etal. 4. 


»* 
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ADMIRALTY AND ADMIRALTY PRACTICE. 

5. Nothing is better settled, both in England and America, than the doc- 
trine that a non-commissioned cruiser may seize for the benefit of the 
government ; and if his acts are adopted by the government, the pro- 
perty, when condemned, becomes a droit of the government. Carring- 
ton et al. v. The Merchants’ Insurance Company. 495. 


AGREEMENT. 

1. N. stipulated in certain articles of agreement to transport and deliver by 
the steamboat Paragon to R. a certain quantity of subsistence stores, 
supposed to amount to three thonsand seven hundred barrels, for the 
use of the United States: in consideration whereof R. agreed to pay to 
N., on the delivery of the stores at St Louis, at a certain rate per barrel, 
one half in specie funds, or their equivalent, and the other half to be paid 
in Cincinnati, in the paper of banks current there at the period of the 
delivery of the stores at St Louis. Under the agreement was the fol- 
lowing memorandum. ‘‘ It is understood that the payment to be made 
in Cincinnati, is to be in the paper of the Miami Exporting Company or 
its equivalent.’’ The court erred in refusing to instruct the jury that 
the plaintiffs could only recover the stipulated price for the freight 
actually transported, and that they were entitled to no more than the 
specie value of the notes of the Miami Exporting Company Bank, at the 
time that payment should have been made at Cincinnati. The specie 
value of the notes, at the time they should have been paid, is the 
rule by which such damages are to beestimated. Robinson v. WVoble’s 
Administrators. 181. 

2. The plaintiff, the owner of the steamboat, was not entitled under the 
contract to recover in damages more than the stipulated price for the 
freight actually transported. if R. had bound himself to deliver a cer- 
tain number of barrels, and had failed to do so, N. would have been 
entitled to damages for such failure ; but a fair construction of the con- 
tract imposed no such obligation on R. Ibid. 

3. There is no pretence that R. did not deliver the whole amount of freight 
in his possession, at the places designated in the contract. In this 
respect, as well as in every other, in regard to the contract, he seems 
to have acted in good faith. And he was unable to deliver the number 
of barrels supposed, either through the loss stated, or an erroneous 
estimate of the quantity. But, to exonerate R. from damages on this 
ground, it is enough to know, that he did not bind himself to deliver 
any specific amount of freight. The probable amount is stated or sup- 
posed, in the agreement, but there is no undertaking as to the quantity. 
I bid. 


APPEAL. 

1. Admiralty and admiralty practice. 

2. A party may, after an appeal has been discussed for informality, if within 
five years, bring up the case again. Yeaton et al. v Lenox et al. 
123. 

3. In the circuit court of Alexandria, in 1817, several suits were brought 
against sundry individuals, who had associated to form a bank, called 
the Merchants Bank of Alexandria. The proceedings were regularly 
carried on in one of them, brought by Romulus Riggs; and a decree 
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APPEAL. 

was pronounced by the court, from which the defendants appealed. On 
a hearing, the decree was reversed and the cause remanded for further 
proceedings, in conformity with certain principles prescribed in the 
decree of reversal. It appears, that decrees were pronounced in all the 
causes, though regular proceedings were had only in the case of Romu- 
lus Riggs. Appeals were entered in these cases from the decrees of 
the court. Under such circumstances, the court can only reverse the 
decree in each case for want of a bill. Mandeville etal. v. Burt et al. 
256. 

4. The whole business appearing to have been conducted in the confidence 
that the pleadings in the case of Romulus Riggs could be introduced 
into the other causes, the cases were remanded to the circuit court, 
with directions to allow bills to be filed, and to proceed thereon accord- 
ingtolaw. Ibid. 


ARBITRAMENT AND AWARD. 

1. In the circuit court of the county of Washington, Linthicum instituted an 
action of covenant on articles of agreement, by which Lutz covenanted 
that Linthicum should have peaceable possession of a certain house in 
Georgetown, and retain and keep the same for five years. Linthicum 
was evicted by Lutz before the time expired. The articles were spread 
upon the record, by which it appeared, that they were made “ by and 
between John Lutz, of, &c., and agent for John M’Pherson of Freder- 
icktown in the state of Maryland, on the one part, and Otho M. Linthi- 
cum of Georgetown, &c. of the other part ;”’ and it is witnessed, * that 
the said John Lutz agent, as aforesaid, has rented and leased, &c.,” 
the premises to Linthicum; and on the other hand, Linthicum cove- 
nants to pay the rent, &c., as stated in the declaration. There was no 
covenant in the lease by Lutz, for quiet enjoyment, as stated in the 
declaration ; but the latter was founded upon the covenant implied by 
law, in cases of demises. The articles concluded with these words: 
** In witness whereof, we, the said John Lutz and O. M. Linthicum, 
have hereunto interchangeably set our hands and seals, day and date 
above. John Lutz, agent for John M’Pherson [u. s.]. O. M. Linthi- 
cum [u. s.].’’ The defendant Lutz pleaded performance without pray- 
ing oyer, and issue was joined. Afterwards, the parties, by consent, 
agreed to refer the cause ; and accordingly, by a rule of court, it was 
ordered, * that William S. Nicholls and Francis Dodge be appointed 
referees between the parties aforesaid, with liberty to choose a third 
person; and that they, or any two of them, when the whole matter 
concerning the premises, between the parties aforesaid in variance, be- 
ing fairly adjusted, have their award in writing under their hands, and 
return the same to the court here ; and judgment of the court to be ren- 
dered according to such award, and to be final between the said parties.” 
The referees so named, on the 28th of January 1833, chose John Kurtz 
the third referee ; and afterwards, on the same day, made their award in 
the following words: ‘* We, the subscribers, appointed arbitrators to 
settle a dispute between Otho M. Linthicum and John Lutz, in which 
the executors of the late John M’Pherson of Frederick are interested, 
do award the sum of eleven hundred and twenty-nine dollars and ninety- 
three cents, to be paid to the said Linthicum in full, for all expenses and 
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damages sustained by him, in consequence of not leaving him in quiet 
possession of the house, at the corner of Bridge and High streets, in 
Georgetown (the demised premises), for the full term of the lease for 
five years. Any arrear of rent due from Linthicum, to be paid by him.” 
Signed by all the referees. Judgment was given by the circuit court, 
for the full amount of the award so made, and costs. Lutz v. Linthi- 
cum. 165. 

2. The articles purport to be made by Lutz, and to be sealed by him ; and 
not to be made and sealed by his principal. The description of himself, 
as agent, does not, under such circumstances, exclude his personal re- 
sponsibility. But this very liability was necessarily submitted to the 
referees, and came within the scope of their award. Ibid. 

2 It was objected to the award that it was uncertain, not mutual and final : 
that it does not state whether the money is to be paid by Lutz, or the 
executors of M’Pherson: that it does not find the arrears of rent due, 
and to whom due : that it does not appear to be an award in the cause : 
that the award and the proceedings thereon are not according to the 
laws of Maryland: that the appointment of the third referee ought not 
to have been made, until after the other two referees had met and heard 
the cause, and disagreed thereon. The court held all these objections 
invalid. J bid. 

4, Without question, due notice should be given to the parties, of the time 
and place for hearing the cause, by the referees ; and if the award was 
made without such notice, it ought, upon the plainest principles of jus- 
tice, to be set aside. But it is by no means necessary that it should 
appear upon the face of the award that such notice was given. There 
is no statute of Maryland, whose laws govern in this part of the district, 
which requires such facts to be set forth in the award. If no notice is 
in fact given, and no due hearing had, the proper mode is to bring such 
facts, not appearing on the face of the award, before the court, upon 
affidavit and motion to set aside the award. But, prima facie, the award 
is to be taken to have been regularly made, where there is nothing on 
its face to impeach it. Ibid. 

5. The statute of Maryland requires that notice of an award shall be given 
to the party against whom it is made, by service of a copy, three days 
before judgment is moved ; and judgment is not to be entered but on 
motion and direction of the court. It was alleged that a copy of the 
award was not delivered. By the court: How that may have been, we 
have no means of knowing, for nothing appears upon the record respect- 
ing it, and there is no ground to say that it ought to constitute any part 
of the record, or that it is properly assignable as error. It is matter 
purely collateral, and in pais. If no such copy had been delivered, the 
proper remedy would have been to take the objection in the court below 
upon the motion for judgment, or to set aside the judgment for irregu- 
larity, if there had been no waiver, or no opportunity to make the 
objections before judgment. But in the present case sufficient does 
appear upon the record to show that the party had full opportunity to ad 
avail himself of all his legal rights in the court below. The cause was 
referred at November term 1832; pending the term, to wit on the 18th 
of January 1833, the award was filed in court; the cause was then 
continued until the next term, viz. the fourth Monday in March 1833 ; 
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at which time the parties appeared by their attorneys, and upon motion, 
and after argument of counsel, judgment was entered. We are bound 
to presume, in the absence of all evidence to the contrary, that all 
things were rightfully and regularly done by the court, and that the par- 
ties were fully beard upon all the matters properly in judgment. Jbid. 


ATTORNEY AT LAW. 


An attorney at law, in virtue of his general authority as such, is entitled to 


take out execution upon a judgment recovered by him for his client, and 
to procure a satisfaction thereof by a levy on lands or otherwise, and to 
receive the money due on the execution; and thus to discharge the 
execution. And if the judgment debtor has a right to redeem the pro- 
perty sold under the execution within a particular period of time, by 
payment of the amount to the judgment creditor, who has become the 
purchaser of the property, there is certainly strong reason to contend 
that the attorney is impliedly authorized to receive the amount, and 
thus indirectly to discharge the lien on the land. At least, if (as is 
asserted at the bar) this be the common course of practice in the state 
of Tennessee, it will furnish an unequivocal sanction for such an act. 
Erwin v. Bluke. 18. 


BILL OF EXCEPTIONS. 


This court have frequently remonstrated against the practice of spreading 


the charge of the judge at length upon the record, instead of the points 
excepted to, as productive ofno good, but much inconvenience. Gregg 
v. The Lessee of Sayre and Wife. 244. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. In the case of the Bank of the United States v. Dunn, 6 Petere 51, this 


court decided that a subsequent indorser was not competent to prove 
facts which would tend to discharge the prior indorser from the respon- 
sibility of his indorsement. By the same rule, the drawer of the note 
is equally incompetent to prove facts which tend to discharge the 
indorser. Bank of the Metropolis v. Jones. 12. 


2. The officers of the bank have no authority, as agents of the bank, to 


bind it by assurances which would release the parties to a note from 
their obligations. Ibid. 


BILL OF REVIEW. 





1. The Bank of the United States and others, under the authority of the act 


of the legislature of Maryland passed in the year 1785, entitled an act 
for enlarging the powers of the “ high court of chancery,”’ under which 
the real estates of persons descending to minors, and persons non com- 
pos mentis, were authorized to be sold for the debts of the ancestor, 
proceeded against the real estate of A. R., for debts due by him ; and 
in 1826 the estate was sold by a decree of the circuit court of the dis- 
trict of Columbia, exercising chancery jurisdiction. Afterwards, in 
1828, some of the infant heirs of A. R., by their next friend, filed a bill 
of review against the administrator of A. R., the purchaser of his real 
estate, and others, stating various errors in the original suit and in the 
decree of the court, and prayed that the same should be reversed. 
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Held, that a bill of review can be sustained in the case. Bank of the 
United States v. Ritchie et al. 128. 

2. From the language of the fifth section of the act, some doubt was enter- 
tained whether the act conferred a personal power on the chancellor, or 
was to be construed as an extension of the jurisdiction of the court. If 
the former, it was supposed that a bill of review would not lie to a de- 
cree made in execution of the power. On inquiry, however, the court 
are satisfied, that in Maryland, the act has been construed as an en- 
largement of jurisdiction, and that decrees for selling the lands of 
minors and lunatics, in the cases prescribed by it, have been treated, 
by the court of appeals of that state, as the exercise of other equity 
powers. Ibid. 

3. The principle is unquestionable, that all the parties to the original decree 


ought to join in the bill of review. Bank of the United States v. 
White et al. 262. 


BOTTOMRY. 


1. On an appeal from the decree of the circuit court of Maryland, on a libel 
on a bottomry bond, originally filed in the district court, it appeared 
that commissioners appointed by the circuit court had reported, that a 
certain sum, being a part of the amount of the bond, was absolutely 
necessary for the ship, as expenses and repairs in the common course of 
her employment. No exception was taken to this report by either 
party in the circuit court, and it was accordingly confirmed by that 
court. The report is not open for revision in this court, there being 

nothing on its face impeaching its correctness. The Virgin. 538. 

2. It is no objection to a bottomry bond, that it was taken for a larger 
amount than that which could be properly the subject of such a loan; 
for a bottomry bond may be good in part and bad in part; and it will 
be upheld by courts of admiralty, as a lien to the extent to which it is 
valid ; as such courts, in the exercise of their jurisdiction, are not go- 
verned by the strict rules of the common law, but act upon enlarged 
principles of equity. bid. 

3. It is notorious, that in foreign countries, supplies and advances for repairs 
and necessary expenditures of the ship, constitute, by the general ma- 
ritime law, a valid lien on the ship; a lien which might be enforced in 
rem in our courts of admiralty, even if the bottomry bond were, as it 
certainly is not, void in toto. Ibid. 

4. An objection was taken to the bond, that the supplies and advances might 
have been obtained on the personal credit of the owners of the ship 

without an hypothecation. Held, that the necessity of the supplies 
and advances being once made out, it is incumbent upon the owners, 
who assert that they could have been obtained upon their personal 
credit, to establish that fact by competent proofs ; unless it is apparent 
from the circumstances of the case. Ibid. 

. It was objected, that the supplies and repairs were, in the first instance, 
made on thé personal credit of the master of the ship, and therefore 
could not be afterwards made a lienon the ship. Held, that the lender 
on the bottomry bond might well trust the credit of the master as aux- 
iliary to his security ; and the fact that the master ordered the supplies 
and ;epairs before the bottomry was given, can have no legal effect to 
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defeat the security, if they were ordered by the master, upon the faith 
and with the intention that a bottomry bend should be ultimately given 
to secure the payment of them. In cases of this sort, the bottomry 
bond is in practice ordinarily given after the whole supplies and repairs 
have been furnished; for the plain reason that the advances required 
can rarely be ascertained with exactness until that period. Jbid. 

6. It was objected, that the advances were fora voyage not authorized by 
the owners; that the original orders were for the master to get a 
freight for Baltimore or New York, and if he could not, then to pro- 
ceed to New Orleans; whereas the master broke up his voyage, and 
without any freight returned to Baltimore. By the Court: It may be 
admitted, that if a bottomry lender, in fraud of the owners, and by con- 
nivance with the master for improper purposes, advances his money on 
anew voyage, not authorized by the instructions of the owner, his 
bottomry bond may be set aside as invalid. But there is no pretence 
to say, that if the master does deviate from his instructions, without 
any participation or co-operation or fraudulent intent of the bottomry 
lender, the latter is to lose his security for his advances, bona fide made 
for the relief of the ship’s necessities. Ibid. 

7. Seamen have a lien, prior to that of the holder of a bottomry bond, for 
their wages ; but the owners are also personally liable for such wages ; 
and if the bottomry holder is compelled to discharge that lien, he has a 
resulting right to compensation over, against the owners; in the same 
manner as he would have, if they had previously mortgaged the ship. 
I bid. 

8. Graf, one of the owners, had the ship delivered up to him upon an ap- 
praisement, at the value of eighteen hundred dollars, and he gave a sti- 
pulation according to the course of admiralty proceedings, to refund 
that value, together with damages, interest and costs, to the court. He 
is not at liberty now to insist that the ship is of less than that value in 
his hands, or that he has discharged other liens diminishing the value 
for which the owners were personally liable, in solido, in the first in- 
stance. J bid. 

9. To the extent, then, of the appraised value of the ship delivered upon the 
stipulation, the owners are clearly liable ; for she was pledged for the 
redemption of the debt, and they cannot take the fund, except cum a 
onere. But beyond this, there is no personal obligation upon the own- 
ers. Ibid. 

10. In this case, the value of the ship, the only fund out of which payment 
can be made, fell far short of a full payment of the amount due upon 
the bottomry bond. But this is the misfortune of the lender, and not 
the fault of the owners. They are not to be made personally respon- 
sible for the act of the master, because the fund has turned out to be 
inadequate ; since, by our law, he had no authority by a bottomry bond 

to pledge the ship, and also the persona! responsibility of the owners. 
The consequence is, that the loss, ultra the amount of the fund pledged, 
must be borne by the libellant. Ibid. 



















CASES CITED AND AFFIRMED. 
1. The principles of the case of the Bank of the United States v. Dunn, 6 
Peters 51, affirmed. Bank of the Metropolis v. Jones. 12. 
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2. The case of Craig v. The State of Missouri, 4 Peters 410, in which it 
was decided that the act of the legislature of the state of Missouri, 
passed 27th July 1821, entitled an act for establishing loan offices, was 
repugnant to the constitution of the United States, revised and con- 
firmed. Byrne Vv. The State of Missouri. 40. 

83. The cases of the United States v. Quincy, 6 Peters 466; and the Wil- 
liam King, 2 Peters 153; cited. Lee v. Lee. 44. 

4. The cases Calder v. Bull, 3 Dall. Rep. 386, 1 Cond. Rep. 172; Fletcher 
v. Peck, 5 Cranch’s Rep. 138, 2 Cond. Rep. 308; Ogden v. Saunders, 
2 Wheat. Rep. 266, 6 Cond. Rep. 523; and Satterlee v. Matthewson, 
2 Peters’s Rep. 380; cited. Watson et al. v. Mercer et al. 88. 

5. The cases of Bingham vy. Cabot et al., 3 Dall. 382, 1 Cond. Rep. 170; 
Abercrombie v. Dupuis, 1 Cranch 343, 1 Cond. Rep. 327; Wood v. 
Wagnon, 2 Cranch 9, 1 Cond. Rep. 335; Capron v. Vanorden, 2 Cranch 
126, 1 Cond. Rep. 370; cited. Brown v. Keene. 112. 

6. Opinion of the circuit court of the district of Columbia in the case of 
Mason v. Muncaster as to poundage fees payable by the United States 
to the marshal of the district of Columbia, in cases where the debtor to 
the United States has been discharged from custody under execution 
by the United States. United States v. Ringgold. 150. 


CHANCERY, AND CHANCERY PRACTICE. 

1. A bill was filed in the circuit court of the district of Columbia, claiming 
a legacy under an alleged codicil made in Paris, to a will made in the 
United States. The testator was a native of Poland: at the time of the 
making of the codicil he resided in France; and when he made the 
will, to which the instrument, upon which the legacy was claimed, was 
said to be a codicil, he was in the United States. He went to Europe 
soon after he made the will, and many years afterwards he died in 
Switzerland. The bill alleged that the instrument on which the legacy 
was claimed had been duly proved in the orphan’s court of Washington 
county, in the district of Columbia, where the administrator with the 
will annexed resided. There was no allegation that the codicil had 
been established to be a valid will by the law of France, the place of 
the domicil of the testator, where the same was made. The adminis- 
trator submitted to the court whether it would decree the payment of 
the money to the complainant “ upon an instrument made under the 
circumstances, and authenticated in the manner that the aforesaid in- 
strument is, and whether the said instrument shall have effect to revoke 
or alter any part of said testator’s will, solemnly executed and left in 
the hands of his executors in this country,” &c. &c. By the court: 
This is certainly a very informal and loose mode of putting in issue (if 
upon the bill such a question can be tried) the validity of a will made 
in a foreign country, whose laws are not brought before the court, 
either by averment or evidence. The answer contained an allegation, 
that certain persons residing in Europe have filed a bill in the circuit 
court of the district of Columbia, against him, the administrator, claim- 
ing a large portion of the assets, if not the whole, as creditors or mort- 
gagees of the testator; and certain persons, also residing in Europe, have 
filed another bill against him (it was probably meant in the same court), 
claiming the whole assets, as heirs at law of the testator, and therefore 
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as distributees of the said assets. None of the parties to either of these 
latter bills are made parties to the present bill. By the court: The 
persons claiming as heirs of the testator, should be made parties, that 
they may have an opportunity to contest the plaintiff’s title, as the real 
parties in interest, the administrator being but a mere stake holder. 
The heirs and legal representatives of the testator filed a bill in the cir- 
cuit court claiming from the administrator of the testator with the will 
annexed, the funds which had come into his hands; which bill is still 
pending. The allegations in the bill go to defeat the validity of the 
will made in the United States, and also assert other grounds of claim. 
By the court: All the bills ought, if possible, to be brought to a hear- 
ing at the same time in the circuit court, in order that a final disposition 
may, at the same time, be made of all the questions arising in all of 
them. By the court: If the intention is to put in issue (as it seems to 
be), not only the construction and operation of the testamentary instru- 
ment in favour of the plaintiff, but its validity and effect as a will, it is 
material that the law of France, the place of the domicil of the testator 
at the time of its execution, should be brought before the court, and 
established as a matter of fact; for the court cannot judicially take no- 
tice of foreign laws, but they must be proved by properevidence. The 
present allegations of the bill and answer are quite too loose fer this 
purpose; and they should be amended and made more distinct and di- 
rect. Armstrong v. Lear. 52. 

2. There may arise some nice questions of international law, in which the 
fact of the domicil of the testator at the time of his birth, at the time of 
his making the will made in the United States, and at the time of his 
death, may become material. The court do not mean to say, what is 
the rule that is to govern in cases of wills of personalty, whether it be 
the rule of the native domicil, or of the domicil at the time of the exe- 
cution of the will, or of the domicil at the death of the party, where 
there have been changes of domicil. These are points, which ought, 
under the circumstances ofthis case, to be left open for argument. But 
the facts on which the argument should rest, ought to be distinctly 
averred in the bill, and met in the answer. Jbdid. 

8. The place of domicil of the testator at the time of his death, may also 
become material under another aspect of the case, viz. the question, 
who are his heirs, entitled to the succession, ab intestato, or under the 
other will or wills executed by him, to which reference is made in some 
of the papers in the case. The persons claiming as such heirs, must 
establish their title under and according to the law of his domicil at 
the time of his death. So that perhaps it may become material, if 
Switzerland was the domicil of the testator at the time of his death, to 
bring the law of that country distinctly, as matter of fact, before the 
court. Jbid. 

4. The plaintiffs united severally in a suit, claiming the return of money 
paid by them on distinct promissory notes given to the defendants. 
They are several contracts, having no connexion with each other. 
These parties cannot join their claims in the same bill. Yeaton et al. 
v. Lenox et al, 123, 

5. Several creditors may not unite in a suit to attach the effects of an absent 
debtor. They may file their separate claims, and be allowed payment 
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out of the same fund, but they cannot unite in the same original bill. 
Ibid. 

6. The Bank of the United States and others, under the authority of the act 
of the legislature of Maryland, pasged in the year 1785, entitled an act 
for enlarging the powers of the “‘ high court of chancery,” under which 
the real estates of persons descending to minors, and persons non com- 
pos mentis, were authorized to be sold for the debts of. the ancestor, 
proceeded against the real estate of A. R., for debts due by him; and 
in 1826 the estate was sold by a decree of the circuit court of the dis- 
trict of Columbia, exercising chancery jurisdiction. Afterwards, in 
1828, some of the infant heirs of A. R., by their next friend, filed a bill 
of review against the administrator of A. R., the purchaser of his real 
estate, and others, stating various errors in the original suit and in the 
decree of the court, and prayed that the same should be reversed. Held, 
that a bill of review can be sustainedin the case. Bank of the United 
States v. Ritchie et al. 128. 

7. From the language of the fifth section of the act, some doubt was enter- 
tained whether the act conferred a personal power on the chancellor, 
or was to be construed as an extension of the jurisdiction of the court. 
If the former, it was supposed that a bill of review would not lie toa 
decree made in execution of the power. On inquiry, however, the 
court are satisfied, that in Maryland, the act has been construed, as 
an enlargement of. jurisdiction, and that decrees for selling the lamds. of 
minors and lunatics, in the cases prescribed by it, have been treated, 
by the court of appeals of that state, as the exercise of other equity 
powers. Ibid. 

8. In all suits brought against infants, whom the law supposes to be inca- 
pable of understanding and managing their own affairs, the duty of 
watching over their interests devolves, in a considerable degree, upon 
the court. They defend by guardian to be appointed by the court, who 
is usually the nearest relation not concerned, in point of interest, in the 
matter in question. It is not error, but it is calculated to awaken at- 
tention, that, in this case, though the infants, as the record shows, had 
parents living, a person, not appearing from his name, or shown on the 
record, to be connected with them, was appointed their guardian ad 
litem. Ibid. 

9. The answer of the infant defendants, in the original proceeding, is signed 
by their- guardian, but not sworn to. It consents to the decree for 
which the bill prays; and, without any other evidence, the court pro- 
ceeds to decree a sale of their lands, This is entirely erroneous. The 
statute under which the court acted, authorizes a sale of the real estate, 
only where the personal estate shall be insufficient for the payment of 
debts, when the justice of the clainis shall be fully established, and 
when, upon consideration of all circumstances, it shall appear to the 
chancellor, to be just and proper that such debts should be paid by a 
sale of the real estate. Independent of these special requisitions of the 
act, it would be obviously the duty of the court, particularly in the case 
of infants, to be satisfied on these points. Ibid. 

10. The insufficiency of the personal estate of A. R. to pay his debts, is 
stated in the answer of his administrator, but is not proved; and is ad- 
mitted in that of the guardian of the infants, but his answer is not on 

VOL. VJII.—4 U 
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oath: and if it was, the court ought to have been otherwise satisfied of 
the fact. J bid. 

11, The justice of the claims made by the complainants in the original pro- 
ceeding, is not establishe@ otherwise, than by the acknowledgement of 
the infant defendants id’ their answer, that, “ according to the belief 
and knowledge of their guardian, they are, as alleged in said bill, re- 
spectively due.” The court ought not to have acted on this admission. 
The infants were incapable of making it, and the acknowledgement of 
the guardian, not on oath, was totally insufficient. The court ought to 
have required satisfactory proof of the justice of the claims, and to have 
established such as were just, before proceeding to sell the real estate. 
Ibid. 

12. There was error in the original proceedings in ordering the sale of the 
real estate of A. R. for the payment of his debts, before the amount of 
the debts should be judicially ascertained by the report of an auditor. 
Ibid. 

13. The eighth section of the Jaw which authorises the sale of real estate 
descending to minors, enacts, * that all sales made by the authority of 
the chancellor under this act, shall be notified to, and confirmed by the 
chancellor, before any conveyance of the property shall be made.” 
This provision is totally disregarded. The sale was never. confirmed 
by the court; yet the conveyance has been made. It is a fatal error in 
the decree, that it directs the conveyance to be made on the payment 
of the purchase money, without directing that the sale shall first “ be 
notified to, and approved by” the court. Jbid. 

14, The conveyances of the real estate, made under the original proceeding, 
were properly set aside by the decree of the court below. The relief 
might be very imperfect, if, on the reversal of a decree, the party could, 
under no circumstances, be restored to the property which had been 
improperly and irregularly taken from him. Ibid. 

15. The twentieth of the rules made by this court at February term 1822, 
for the regulation of proceedings in the circuit courts in equity causes, 
prescribes, “‘if a plea or demurrer be overruled, no other plea or de- 
murrer shall be thereafter received ; and the defendant shall proceed to 
answer the plaintiffs bill; and if he fail to do so within two calendar 
months, the same, or so much thereof as was covered by the plea or 
demurier, may be taken for confessed, and the matter thereof be decreed 
accordingly.” Bank of the United States v. White et al. 262. 

16. By the terms of this rule, no service of any copy of an interlocutory 
decree, taking the bill pro confesso, is necessary, before the final de- 
cree; and therefore it cannot be insisted on as a matter of right, or fur- 
nish a proper ground for a bill of review. If the circuit court should, 
as matter of favour and discretion, enlarge the time for an answer, or 
require the service of a copy before the final decree ; that may furnish 
a ground why that court should not proceed to a final decree, until such 
order was complied with. But any omission to comply with it, would 
be a mere irregularity in its practice ; and if the court should afterwards 
proceed to make a final decree without it, would not be error for which 
a bill of review lies; but it would be to be redressed, if at all, by an 
order to set aside the decree for irregularity, while the court retained 
possession and power over the decree and the cause. Ibid. 
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17. No practice of the circuit court, inconsistent with the rules of practice 
established by this court for the .circuit courts, can be admissible to 
control them. J bid. 

18. The principle is unquestionable, tha all the parties to the original de- 
cree ought to join in the bill of re . Ibid. 

19. In 1799 the heir of the vendor, he having died, obtained a complete 
title to the land by patent, and the vendee did not die until seven years 
after. After his death, in 1806, no step was taken by his heirs or devi- 
sees, for the purpose of asserting any claim to a performance of the con- 
tract for the sale of the land, until 1819; and no suit was commenced, 
until 1823. In the mean time, the property has materially risen in 
value, from the general improvement and settlement of the country. 
By the court: The objection from the lapse of time, is decisive. Courts 
of equity are not in the habit of entertaining bills for a specific perform- 
ance, after a considerable lapse of time, unless upon very special cir- 
cumstances. Even where time is not of the essence of the contract, 
they will not interfere, where there have been long delay and laches on 
the part of the party seeking a specific performance. And especially 
will they not interfere, where there has, in the mean time, been a great 
change of circumstances, and new interests have intervened. In the 
present’ case, the bill is brought after a lapse of twenty-nine years. 
Holt and Wife v. Rogers. 420. 


CHESAPEAKE AND OHIO CANAL COMPANY. 

1. A bill was filed in the circuit court of the district of Columbia, against the 
Chesapeake and Ohio Canal Company, claiming, as riparian proprietor, 
from the company, a right to use, for manufacturing purposes, the 
water of the Potomac, introduced through the land of the appellant, 
when the quantity of water so introduced should exceed that required 
for navigation. The bill charged that the land of the appellant was 
susceptible of being improved, and was intended so to be, for the pur- 
pose of manufacturing, by employing the water of the Potomac, prior to 
1784, in which year the Potomac Company was chartered. All the 
chartered rights of that company, and all their obligations were, in 
1825, transferred to the Chesapeake and Ohio Canal Company. By 
the improvements made by the Potomac Company, much surplus water 
was introduced and wasted on the land of the appellant. The Chesa- 
peake and Ohio Canal Company had deepened the canal; had made 
other improvements on the land of the appellant ; thus, introducing a 
large quantity of water for navigation and manufacturing. The appel- 
lant claims, that under the charter of the Potomac Company, held by 
the Chesapeake and Ohio Canal Company, he is entitled:to use this 
surplus water for manufacturing purposes. If the water is insufficient 
for this purpose, he claims to be allowed to have the works enlarged, to 
obtain a sufficient supply. The court held, that under the provisions 
of the charter, the purposes for which lands were to be condemned and 
taken were for navigation only; limiting the quantity taken to such as 
was necessary for public purposes. By the thirteenth section of the 

' charter of the Potomac Canal Company of 1784, the company were 
authorized, but not compelled to enter into agreements for the use of 
the surplus water. The owner of the adjacent lands required no such 
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special permission by law: this is a right incident to the ownership of 
land. The authority, on both sides, was left open to the mutual agree- 
ments of the parties; but neither could be compelled to enter into an 
agreement relative to ye water. Binney v. Tha Chesapeake 
and Ohio Canal Company. 201. " 

2. The thirteenth section of the act of Virginia of January 1824, incorporat- 
ing the Chesapeake and Ohio Canal Company, declares, that upon such 
surrender and acceptance, the charter of the Potomac Company shall 
be, and the same is hereby vacated and annulled, and all the powers 
and rights thereby granted to the Potomac Company, shall be vested 
in the company hereby incorporated. By this provision the Potomac 
Company ceased to exist, and a scire facias on a judgment obtained 
against the company before it was so determined cannot be maintained. 
Mumma v. The Potomac Company. 281. 

3. There is no pretence to say that a scire facias can be maintained, and a 
judgment had thereon, against a dead corporation, any more than 
against a dead man. Jbid. 

4. The dissolution of the corporation, under the acts of Virginia and Mary- 
land, (even supposing the act of confirmation of congress out of the 
way) cannot, in any just sense, be considered, within the clause of the 
constitution of the United States on this subject, an impairing of the 
obligation of the contracts of the company, by those states, any more 
than the death of a private person may be said to impair the obligation 
of his contracts. The obligation of those contracts survives; and the 
creditors may enforce their claims against any property belonging to the 
corporation, which has not passed into the hands of bona fide purchas- 
ers; but is still held in trust for the company, or for the stockholders 
thereof, at the time of its dissolution; in any mode permitted by the 
local laws. J bid. 


. COMMON LAW. 

1. There can be no common law of the United States. The federal govern- 
ment is composed of twenty-four sovereign and independent states, 
each of which may have its local usages, customs and common law. 
There is no principle which pervades the union, and has the authority 
of law, that is not embodied in the constitution or laws of the union. 
The common law could be made a part of our system by legislative 
adoption. Wheaton and Donaldson v. Petersand Grigg. 591. 

2. When a common law right is asserted, we look to the state in which the 
controversy originated. Ibid. 

3. When the ancestors of the citizens of the United States migrated to this 
country, they brought with them, to a limited extent, the English com- 
mon law, as part of their heritage. No one will contend, that the com- 
mon law, as it existed in England, has»ever been in force in all its 

provisions, in any state in this union. It was adopted only so far as its 
principlgs were suited to the condition of the colonies: and from this 
circumstance we see, what is the common law in one state, is not so 
considered in another. The judicial decisions, the usages and customs 
of the respective states, must determine how far the common law has 
been introduced, and sanctioned in each: Jbid. 
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1. In 1785 M. and wife executed a deed conveying certain lands of the wife 
to T., who immediately reconveyed them to M. The object of the 
conveyance was to vest the lands of the wife in the husband. The deed 
of M. and wife to T. was not acknowledged, according to the forms 
established by the law of Pennsylvania of 20ih February 1770, to pass 
the estates of femes covert ; and after the death of the wife of M., the 
land was recovered in an ejectment from the heirs of M. ina suit insti- 
tuted against him by the heirs of the wife of M. In 1826, after the re- 
covery in ejectment, the legislature of Pennsylvania passed an act, the 
object of which was to cure all defective acknowledgements of this sort, 
and to give them the same efficacy as if they had been originally taken 
in the proper form. The plaintiffs in the ejectment claimed title to the 
premises under James Mercer the husband; and the defendants, as 
heirs at law of his wife, who died without issue. This ejectment was 
brought after the passage of the act of 1826. The authority of this 
court to examine the constitutionality of the act of 1826, extends no 
farther than to ascertain, whether it violates the constitution of the 
United States; the question, whether it violates the constitution of 
Pennsylvania, is, upon the present writ of error, not before the court. 
Watson v. Mercer. 88. 

2. This court has no right to pronounce an act of the state legislature void, 
as contrary to the constitution of the United States, from the mere fact 
that it devests antecedent vested rights of property. The constitution 
of the United States does not prohibit the states from passing retrospec- 
tive laws generally ; but only ex post facto laws. It has been solemnly 
settled by this court, that the phrase, ex post facto law, is not applica- 
ble to civil laws, but to penal and criminal laws; which punish no 
party for acts antecedently done which were not punishable at all, or 
not punishable to the extent or in the manner prescribed. Ex post 
facto laws relate to penal and criminal proceedings which impose pun- 
ishmenis or forfeitures ; and not to civil proceedings which affect pri- 
vate rights retrospectively. Ibid. 

3. The act of 1826 does not violate the obligation of any contract, either in 
its terms or its principles. It does not even affect to touch any title 
acquired by a patent or any other grant. It supposes the title of the 
femes covert to be good, however acquired: and even provides that 
deeds of conveyance made by them shall not be void, because there is 
a defective acknowledgement of the deeds, by which they have sought 
to transfer title. So far then as it bas any legal operation, it goes to 
confirm and not to impair the contract of the femes covert. It gives 
the very effect to their acts and contracts which they intended to give ; 
and which, from mistake or accident, has not been effected. The cases 
Calder v. Bull, 3 Dall. Rep. 386, 1 Cond. Rep. 172; Fletcher v. Peck, 
5 Cranch’s Rep. 138, 2 Cond. Rep. 308; Ogden v. Saunders, 12 
Wheat. Rep. 266, 6 Cond. Rep. 523; and Satterlee v. Matthewson, 2 
Peters’s Rep. 380, fully recognize this doctrine. J bid. 


CONSTITUTIONAL LAW. 
1. The certificates authorized by the act of the legislature of Missouri, 
passed on the 27th June 1821, were bills of credit, and the act was re- 








758 INDEX. 


CONSTITUTIONAL LAW. 
pugnant to the constitution of the United States. Byrne v. The State 
of Missouri. 40. 
2. Construction of the act of limitations of Pennsylvania. Gregg v. The 
Lessee of Sayre and wife. 244. 


CONSTRUCTION OF STATE STATUTES. 
1. Construction of the statute of Maryland, passed in 1785, entitled “ an 
act for enlarging the powers of the high court of chancery.” Bank of 
the United States v. Ritchie et al. 128. 
2. Construction of the acts of the legislature of Tennessee, in relation to the 
emancipation of slaves. JM’Cutchen et al. v. Marshall et al. 220. 


CONSULS OF FOREIGN NATIONS. 
Davis v. Packard et al. 312. 


CONTINUANCE. 

1, An appeal was taken at the December term 1832 of the circuit court for 
the district of Columbia, to the January term 1833 of this court; but 
the appeal was not entered to that term, but was entered to January 
term 1834, The case being called for argument, the defendant asked 
for a continuance, which was granted. Brownv. Swann. 435. 

2. Under the sixty-fifth section of the duty act of 1799, where a bond has 
been given for duties on merchandize, and errors in the calculation 
thereof are alleged on affidavit, at the first term on which the suit has 
been brought on the bond, a delay of one term is allowed for examina- 
tion and correction. Where there is a real defence to the claim on the 
bond, an opportunity to obtain evidence, by a continuance for a longer 
period, according to the circumstances of the case, must be given. The 
United States v. Phelps et al. 700. 


CONTRABAND AND ILLICIT TRADE. 


Insurance. 


CONTRACT. 

1. An action was instituted in the district court of the United States for the 
western district of Virginia, on a promissory note made in the state of 
Kentucky, and the defendants pleaded the statute of limitations of Vir- 
ginia. The plaintiffs replied, that by the statute of limitations of Ken- 
tucky, the defendants were not discharged. Held, that the statute of 
limitations of Kentucky is not available in Virginia. The United States 
v. Donnally. 361. 

2. The general principle adopted by civilized nations is, that the nature, 
validity and interpretation of contracts, are to be governed by the laws 
of the country where the contracts are made, or to be performed. But 
the remedies are to be governed by the laws of the country where the 
suit is brought ; or, as it is compendiously expressed, by the lex fori. 
Because an action of covenant will lie in Kentucky,’on an unsealed in- 
strument, it will not lie in another state, where covenant can only be 
brought on an instrument under seal. J bid. 

8. A contract was made for the delivery of rations for the use of the troops 
of the United States, “‘ thirty days’ notice being given of the post or 
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place where the rations may be wanted.” In an action on a bond with 
sureties for a balance claimed to be due to the United States by the 
contractor, the United States introduced the testimony of a Mr Abbott, 
and proved by him, that at the time when contracts,were made for the 
supply of the United States troops, the contractors (as he believed) 
were then informed of the fixed posts within the limits of the contract, 
and the number of troops there stationed; and that rations were to be 
regularly supplied by such contractor, according to the number of 
troops so stationed at such places; and that the contractor was informed 
he was to continue so to do, without any other notice so to do; and 
that special requisitions and notices of thirty days would be made and 
given, for all other supplies at other places or posts, and for any change 
in the quantity of supplies which might become necessary at the fixed 
posts, from a change in the number of troops stationed at such fixed 
posts ; and that such was the understanding at the war department, 
in settling the accounts of contractors. But he did not know of any 
verbal explanation between the secretary of war and Orr on this 
subject, specifying any thing more or less, than what the contract 
specified ; and he did not know that there had been any submission 
or agreement of contractors, to such a construction of their contracts, 
but that such was the rule adopted by the accounting officers, in set- 
tling the accounts of contractors. The defendant, among other things, 
introduced evidence to show, that the contractor always insisted on 
the necessity of requisitions and notices, according to the terms of 
the contract, for supplies at all posts, before he could be charged 
with a failure ; and also to show the custom of making requisitions, 
and giving such notices for supplies at all posts where provisions 
were required, and without regard to their being old established posts, 
or new ones established after the contract. After the whole evidence 
was closed, the attorney for the United States prayed the court to in- 
struct the jury, ‘‘ that it was competent for them to infer from the said 
evidence, that the contractor, in supplying the fixed posts as he had 
before done under his former contract, and knowing thereby the num- 
ber of rations there required, dispensed with ary special requisition and 
notice, in relation to such supplies to said posts; and in case of failure 
to supply such posts, according to usage and knowledge, is liable, un- 
der the bond and contract upon which this action is founded.” The 
circuit court refused to give this instruction, and the question now is, 
whether it ought to have been given. Held: that there was no error 
in the refusal of the circuit court to give the instructions. The United 
States v. Jones’s Administrator. 399. 

4, R. executed a bond to D., conditioned, that he would make him a fair and 
indisputable title to a certain tract of land, on or before the Ist of Janu- 
ary 1795 ; and if no conveyance was then made, that R. would stand 
indebted to D., in a certain sum of money, being the sum acknowledged 
to be paid to R. at the time of the contract. By the court: No other 
just interpretation can, under the circumstances, be put upon this lan- 
guage, than the parties intended, that R, should perfect his title to the 
land by a patent, and should make a conveyance of an indisputable title 
to D., on or before the 1st of January 1795; and if not then made, the 
contract of sale was to be deemed rescinded, and the forty-five pounds 
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purchase money was to be repaid to D. Holt and Wife v. Rogers. 
420. 

COPYRIGHT. 


1. From the authorities cited in the opinion of the court, and others which 
might be referred to, thc iaw appears to be well settled in England, that, 
since the statute of 8 Anne, the literary property.of an author in his 
works can only be asserted under the statute ; and that notwithstanding 
the opinion of a majority of the judges in the great case of Miller v. 
Taylor was in favour of the common law right before the statute, it 
is still considered in England as a question by no means free from 
doubt. Wheaton and Donaldson v. Peters and Grigg. 591. 

2. That an author at common law has a property in his manuscript, and 
may obtain redress against any one who deprives him of it, or by 
obtaining a copy endeavours to realize a profit by its publication, can- 
not be doubted: but this is a very different right from that which 
asserts a perpetual and exclusive property in the future publication of 
the work, after the author shall have published it to the world. Ibid. 

3. The argument, that a literary man is as much entitled to the product of 
his labour as any other member of society, cannot be controverted. 
And the answer is, that he realizes this product in the sale of his works, 
when first published. J bid. 

4, In what respect does the right of an author differ from that of an indi- 
vidual who has invented a most useful and valuable machine? In the 
production of this, his mind has been as intensely engaged, as long and 
perhaps as usefully to the public, as any distinguished author in the 
composition of his book. The result of their labours may be equally 
beneficial to society; and in their respective spheres, they may be alike 
distinguished for mental vigour. Does the common law give a per- 
petual right to the author, and withhold it from the inventor? And yet 
it has never been pretended that the latter could hold, by the common 
law, any property in his invention, after he shall have sold it publicly. 
It would seem therefore that the existence of a principle which operates 
so unequally, may well be doubted. This is not a characteristic of the 
common law. It is said to be founded on principles of justice, and that 
all its rules must conform to sound reason. Ibid. . 

5. That a map is entitled to the fruits of his own labours must be admitted ; 
but he can enjoy them only, except by statutory provision, under the 
rules of property which regulate society, and which define the rights of 
things in general. Ibid. 

6. It is clear, there can be no common law of the United States. The 
federal government is composed of twenty-four sovereign and inde- 
pendent states, each of which may have its local usages, customs and 
common law. There is no principle which pervades the union, and 
has the authority of law, that is not embodied in the constitution or 
laws of the union. The common law could be made a part of our sys- 
tem by legislative adoption. J bid. 

7. When a common law right is asserted, we look to the state in which the 
controversy originated. IJ bid. 

8. When the ancestors of the citizens of the United States migrated to this 
country, they brought with them, toa limited extent, the English com- 
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mon law, as part of their heritage. No one will contend, that the 
common law, as it existed in England, has ever been in force, in all its 
provisions, in any state in this union, It was adopted only so far as its 
principles were suited to the condition of the colonies: and from this 
circumstance we see, what is the common law in one state, is not so 
considered in another. ‘Ihe judicial decisions, the usages and customs 
of the respective states, must determine how far the common law has 
been introduced, and sanctioned in each. Jbid. 


9. If the common law, in all its provisions, has not been introduced into 


10 


ll 


12. 


14. 


Pennsylvania, to what extent has it been adopted? Must not this 
court have some evidence on the subject? If no copyright of an author, 
in his work, has been heretofore asserted there, no custom or usage 
established, no judicial decisions been given; can the conclusion be 
justified, that, by the common law of Pennsylvania, an author has a 
perpetual property in the copyright of his works. These considera- 
tions might well lead the court tq doubt the existence of this law: but 
there are others of a more conclusive character. J bid. 

In the eighth section of the first article of the constitution of the United 
States it is declared, that congress shall have power “ to promote the 
progress of science and the useful arts, by securing, for a limited time, 
to authors and inventors, the exclusive right to their respective writings 
and inventions.”’ The woid “ secure,” as used in the constitution, could 
not mean the protection of an acknowledged legal right. It refers to 
inventors, as well as authors: and it has never been pretended by any 
one, either in this country or in England, that an inventor has a per- 
petual right, at common law, to sell the thing invented. Ibid. 

It is presumed, that the copyright recognized in the act of congress, 
and which was intended to be protected by its provisions, was the pro- 
perty which an author has, by the common law, in his manuscript, 
which would be protected by a court of chancery ; and this protection 
was given, as well to books published under the provisions of the law, 
as to manuscript copies. J bid. 

Congress, by the act of 1790, instead of sanctioning an existing per- 
petual right in an author in his works, created the right secured for a 
limited time by the provisions of that law. Ibid. 


. The right of an author to a perpetual copyright, does not exist by the 


common law of Pennsylvania. Ibid. 

No one can deny, that where the legislature are about to vest an ex- 
clusive right in an author or in an inventor, they have the power to 
provide the conditions on which such right shall be enjoyed; and that 
no one can avail himself of such right, who does not substantially com- 
ply with the requisites of the law. This principle is familiar as it re- 
gards patent rights; and it is the same in relation to the copyright of a 
book. If any difference should be made, as respects a strict conformity 
to the law, it would seem to be more reasonable to make the require- 
ment of the author, rather than of the inventor. Ibid. 

The acts required by the laws of the United States, to be done by an 
author to secure his copyright, are in the order in which they must na- 
turally transpire. First, the title of the book is to be deposited with 
the clerk, and the record he makes must be inserted in the first or se- 
cond page ; then the public nolice in the newspapers is to be given ; 
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and within six months after the publication of the book, a copy must 
be deposited in the department of state. Ibid. 

16. It has been said, these are unimportant acts. If they are indeed wholly 
unimportant, congress acted unwisely in requiring them to be done. 
But whether they are unimportant or not, is not for the court to deter- 
mine, but the legislature ; and in what light they were considered by 
the legislature, the court can only know by their official acts, Judging 
of those acts by this rule, the court are not at liberty to say, they are 
unimportant, and may be dispensed with. They are acts which the law 
requires to be done ; and may this court dispense with their perform- 
ance? Ibid. 

17. The security of a capyright to an author, by the acts of congress, is not 
a technical grant of precedent and subsequent conditions. All the con- 
ditions are important: the law requires them to be performed, and con- 
sequently, their performance is essential to a perfect title. On the 
performance of a part of them, the right vests ; and this was essential 
to its protection under the statute: but other acts are to be done, unless 
congress have legislated in vain, to render this right perfect. The no- 
tice could not be published until after the entry with the clerk; n 
could the book be deposited with the secretary of state until it was pub- 
lished. But they are acts not less important than those which are 
required to be done previously. They form a part of the title; and 
until they are performed the title is not perfect. Ibid. 

18. Every requisite under both the acts of congress relative to copyrights, is 
essential to the title. Ibid. 

19. The acts of congress authorizing the appointment of a reporter of the 
decisions of the supreme court of the United States, require the delivery 
of eighty copies of each volume of the reports to the department of 
state. The delivery of these copies does not exonerate the reporter 
from the deposite of a copy in the department of state, required under 
the copyright act of congress of 1790. The eighty copies delivered 
under the reporter’s act, are delivered for a different purpose, and can- 
not excuse the deposite of one volume as especially required by the 
copyright acts. Ibid. 

20. No reporter of the decisions of the supreme court has, nor can he have, 
any copyright in the written opinions delivered by the court: and the 
judges of the court cannot confer on any reporter any such right. Jbid. 


CORPORATION. 

1. A corporation, by the very terms and nature of its political existence, is 
subject to dissolution, by a surrender of its corporate franchises, and by 
a forfeiture of them for wilful misuser and nonuser. Every creditor 
must be presumed to understand the nature and incidents of such a 
body politic, and to contract with reference to them. And it would 
be a doctrine new in the law, that the existence of a private contract of 
the corporation should force upon it a perpetuity of existence contrary 
to public policy, and the nature and objects of its charter. Mumma v. 
The Potomac Company. 281. 

2. There is no pretence to say, that a scire facias to revive a judgment can 
be maintained, and a judgment had thereon, against a dead corporation, 
any more than against adead man. Ibid. 
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It is undoubtedly a general rule, that no court can give a direct judgment 
against the United States for costs, in a suit to which they are a party, 
either on behalf of any suitor, or any officer of the government. But it 
by no means follows, from this, that they are not liable for their own 
costs. No direct suit can be maintained against the United States, 
But when an action is brought by the United States, to recover money 
in the hands of a party, who has a legal claim against them for costs ; 
it would be a very rigid principle, to deny to him the right of setting up 
such claim in a court of justice, and turn him round to an application to 
congress. If the right of the party is fixed by the existing law, there 
can be no necessity for an application to congress, except for-the purpose 
of remedy. And no such necessity can exist, when this right can pro- 
perly be set up by way of defence to a suit by the United States. 
United States v. Ringgold et al. 150. 


DAMAGES. 

1. N. stipulated in certain articles of agreement to transport and deliver by 
the steamboat Paragon to R.-a certain quantity of subsistence stores, 
supposed to amount to three thousand seven hundred barrels, for the 
United States: in consideration whereof R. agreed to pay to N., on the 
delivery of the stores at St Louis, at a certain rate per barrel, one half 
in specie funds, or their equivalent, and the other half to be paid in 
Cincinnati, in the paper of banks current there at the period of the de- 
livery of the stores at St Louis. Under the agreement was the follow- 
ing memorandum. ‘It is understood that the payment to be made in 
Cincinnati, is to be in the paper of the Miami Exporting Company or 
its equivalent.” The circuit court erred in refusing to instruct the jury 
that the plaintiffs could only recover the stipulated price for the freight 
actually transported, and that they were entitled to no more thaa the 
specie value of the notes of the Miami Exporting Company Bank, at 
the time the payment should have been made at Cincinnati. The 
specie value of the notes, at the time they should have been paid, is 
the rule by which such damages are to be estimated. Robinson v. 
Noble’s Administrators. 181. 

2. The plaintiff, the owner of the steamboat, was not entitled under the 
contract to recover in damages more than the stipulated price for the 
freight actually transported. If R. had bound himself to deliver a cer- 
tain number of barrels, and had failed to do so, N. would have been 
entitled to damages for such failure ; but a fair construction of the con- 
traet imposed no such obligation on R. Ibid. 

8. There is no pretence that R. did not deliver the whole amount of freight 
in his possession, at the places designated in the contract. In this 
respect, as well as in every other, in regard to the contract, he seems 
to have acted in good faith. And he was unable to deliver the number 
of barrels supposed, either through the loss stated, or an erroneous 
estimate of the quantity. But, to exonerate R. from damages on this 
ground, it is enough to know, that he did not bind himself to deliver 
any specific amount of freight. The probable amount is stated or sup- 
posed, in the agreement, but there is no undertaking as to the quantity. 
1 bid. 
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1. William King, in his will, made the following device : ‘‘ In case of having 
no children, I then leave and bequeath. ail my real estate, at the death 
of my wile, to William King (the appellant), son of my brother James 
King, on condition of his marrying a daughter of William Trigg and ny 
niece Rachel his wile, lately Rachel Finiay, in trust for the eldest son 
or issue of said marriage ; and in case such marriage should not take 
place, I leave and bequeath said estate to any child, giving preference 
to age, of said William and Rachel Trigg, that will marry a child of ny 
brother James King, or of sister Elizabeth wife of John Mitchell, and to 
theirissue.” Upon the construction of the terms of this clause, it was 
decided by this court in 3 Peters’s Rep. 346, that William King, the 
devisee, took the estate upon a condition subsequent, and that it vested 
in him (so far as not otherwise expressly disposed of by the will) im- 
mediately upon the death of the testator. William Trigg having died 
without ever having had any daughter bora of his wife Rachel, the con- 
dition became impossible. All the children of William Trigg and 
Rachel his wife, and of Jemes King and Elizabeth Mitchell, are mar- 
tied to other persons: and there has been no marriage between any of 
them, by which the devise over, upon the default of marriage of Wil- 
liam King (the devisee) with a daughter of the Triggs, would take effect. 
The case was again brought before the court on an appeal by William 
King, in whom it had been ‘decided the estate devised was vested in 
trust; and the court held, that William King. did not take a beneficial 
estate in fee in the premises, but a resulting trust for the heirs at law of 
the testator. By the court, there is no doubt that the words “ in trust,” 
in a will, may be construed to create a use, if the intention of the tes- 
tator, or the nature of the devise requires it. But the ordinary sense of 
the term is descriptive of a fiduciary estate or technical trust; and this 
sense ought to be retained until the other sense is clearly established to 
be that intended by the testator. In the present case, there are strong 
reasons for construing the words to bea technical tiust. The devise 
looked to the issue of a person not then in being, and, course, if such 
issue should come in esse, a long minority must follow. During this 
period, it was an object with the testator to uphold the estate in the 
father for the benefit of his issue ; and this could be better accomplish- 
ed by him, as a trustee, than as a guardian. If the estate to the issue 
were a use, it would vest the legal estate in them, as soon as they came 
in esse ; and if the first born children should be daughters, it would vest 
in them, subject to being divested by the subsequent birthofason. A 
trust estate would far better provide for first contingencies than a legal 
éstate. There is then no reason for deflecting the words from their 
ordinary meaning. King v. Mitchell etal. 326. 

2. Emancipation of slaves by devise, under the laws of Tennessee. M’ Cutch- 
en et al. v. Marshall et al. 220. 


DUTIES ON MERCHANDIZE. 

1. The denomination of merchandize, subject to the payment of duties, is 
to be understood in a commercial sense, although it may not be scien- 
tifically correct. All laws regulating the payment of duties are for prac- 
tical application to commercial operations, and are to be understood in a 
commercial sense. And it is to be presumed that congress so used and 
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intended them to be understood. United States v. 112 Casks of Sugar. 
277. 

2. Under the sixty-fifth section of the duty act of 1799, where a bond has 
been given for duties, and errors in the calculation thereof are alleged 
on affidavit, at the first term to which suit has been brought on the bond 
a delay of one term is allowed for the purposes of examination and cor- 
rection. Where there is a real defence to the claim on the bond, an 
opportunity to obtain evidence by a continuance, according to the cir- 


cumstances of the case, must be given. The United States v. Phelps. 
700. 


EJECTMENT. 


The declaration in ejectment was dated on the 22d of May 1831, and the 
judgment was rendered on the 14th of January 1832. . The plaintiff in 
ejectment counted on a demise made by Amos Binney, on the Ist day of 
January 1828. His title, as shown in the abstract, commenced on the 
17th of May 1828, which is subsequent to the demise on which the 
plaintiff counted. By the court: Though the demise is a fiction, the 
plaintiff must count on one, which, if real, would support his action. 
Lessee of Binney v. The Chesapeake and Ohio Canal Company. 214. 


ENTRIES OF LAND, FOR THE PURPOSES OF SURVEY. 
1. Lands and Land Titles. 
2. Garnett et al. v. Jenkins et al. 75. 


ERROR, AND WRIT OF ERROR. 

1. In conformity with the charter of the Chesapeake and Ohio Canal Com- 
pany, an inquisition, issued at the instance of the company, by a justice 
of the peace, in the county of Washington, district of Columbia, ad- 
dressed to the marshal of the district, was executed and returned to the 
circuit court of the county of Washington, estimating the value of the 
lands mentioned in the warrant, and all the damages the owners would 
sustain by cutting the canal through the land, at one thousand dollars. 
Certain objections being filed to the inquisition, the court quashed the 
same ; and a writ of error was brought on this judgment. By the court: 
The order or judgment, in quashing the inquisition in this case, is not 
final. The law authorizes the court, “ at its discretion, as often as may 
be necessary, to direct another inquisition to be taken.”” The order or 
judgment, therefore, quashing the inquisition, is in the nature-of an 
order setting aside a verdict, for the purpose of awarding a venire facias 
de novo. The Chesapeake and Gite Canal Company v. The Union 
Bank of Georgetown. 259. 

2. A writ of error will not lie to the supreme court, from such an order. Ibid. 

3. A writ of error brought in the name of ** Mary Deneale and others ;” dis- 
missed for irregularity. A new one in due form may be brought. De- 
neale and others v. Stump’s Executors. 526. 


EVIDENCE. 


1, In the case of the Bank of the United States v. Dunn, 6 Peters 51, the 
court decided that a subsequent indorser was not competent to prove 
facts which would tend to discharge the prior indorser from the respon- 
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sibility of his indorsement. By the same rule, the drawer of the note 
is equally incompetent to prove facts which tend to discharge the in- 
dorser. Bank of the Metropolis v. Jones. 12. 

2. The‘acts of 1715 and of 1766 of Maryland, require that all conveyances 
of land shall be enrolled in the records of the same county where the 
lands, tenements or hereditaments conveyed by such deed or conveyance 
do lie, or in the provincial court, as the case may be. The courts of 
Maryland are understood to have decided, that copies of deeds thus en- 
rolled may be given in evidence. Dick et al. v. Balch et al. 80. 

3. Copies of deeds that are not required to be eurolied, cannot be admitted 
in evidence ; but deeds of bargain and sale are, by the laws of the state, 
required to be enrolled; and, by the uniform tenor of the decisions of 
the courts of the state, exemplitications of records of deeds of bargain 
and sale are as good and competent evidence as the originals themselves. 
Ibid. 

4. Treasury Transcript. 

5. The receipts of the contractor, for moneys paid to him by the United 
States, are prima facie evidence that the money was received by him 
on account of the contract, and it is incumbent, in an action on the 
bond given with sureties for the periormance.of the contract, for the par- 
ties to show. that the money was not paid on account of the contract as 
stated in the receipts, but they are not bound to show that it was so 
stated by mistake or design on the part of the government and the con- 
tractor, and intended to be applicable to-some other contract. ' The 
United States v. Jones. 399. 


FLORIDA LAND CLAIMS. 

1. Construction of the articles of the treaty between the United States and 
Spain ceding Florida, relating to the, confirmation of grants of land 
made by the Spanish authorities, prior to the treaty. . United States v. 
Clarke. 436. 

2. An examination ofthe authority of the governors of Florida, and of other 
Spanish officers, under the crown of Spain, to grant lands within the 
territory, and of the manrer in which that authority was exercised. 
Ibid. ‘ 

3. An examination of the legislation of the United States, on the subject of 
the examination and confirmation of Spanish grants of land in the terri- 
tory of Florida, made before the cession of the same to the United 

* States. Ibid. 

4. As the United States are not suable of common right, the party who in- 
stitutes a suit against them must bring his case within the authority of 
some act of congress, or the court cannot exercise jurisdiction. bid. 

5. In courts-of a special limited jurisdiction, which the superior court of 
East Florida unquestionably is in this case, the pleadings must-contain 
averments which bring the cause within the jurisdiction of the court, or 
the whole proceedings will be erroneous. Ibid. 

6. It was obviously the intention of congress to extend the jurisdiction of 
the court to all existing claims, and to have them finally settled. The 
purpose for which the act was made could not be otherwise accom- 
plished. Any claim which the court was unable to decide, on the pe- 
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tition of the claimant, would remain the subject of litigation. This 
would defeat the obvious intention of congress, which ought to be kept 
in view in construing the act. Ibid. 
7. The words in the law which confer jurisdiction, and describe the cases 
on which it may be exercised are, ‘* all the remaining cases which have 
been presented according to law, and not finally acted upon.” The 
subsequent words, ‘shall be adjudicated,” &c., prescribe the rule by 
which the jurisdiction previously given shall be exercised. IJ bid. 
8. Confirmation of a grant of land by governor Coppinger made in June 
1828. United States v. Richard. 470. 
9. The grant was made to the appellee, on his stating his intention to build 
a saw mill. The decree grants to the petitioner, ‘* license to construct 
a water saw mill, on the creek known by the name of Pottsburg, bounded 
by the lands of Strawberry Hill, and this tract not being sufficient, I 
grant him the equivalent quantity in Cedar Swamp, about a mile east of 
M’Quéen’s mill, but with. the precise condition, that, as long as he 
does not erect said machinery, this grant wil] be considered oull, and 
without value nor effect until that event takes place ; and then, in 
order that he may nat receive any prejudice from the expensive expen- 
ditures which he is preparing, he will have the faculty of using the 
pines and other trees comprehended in the square of five miles, or the 
equivalent thereof, which five miles are granted to him in the men- 
tioned place, the avails of which he will enjoy without any defalcation 
whatever. By the court: The judge of the superior court construed 
this concession to be a grant of land, and we concur with him. Jbid. 
10. The decree of the superior court of East Florida, confirming a concess- 
ion of land by governor Kindelan to Antonio Huertas, affirmed. United 
States v. Huertas. 475. 
11. The decree of the superior court of East Florida, confirming a grant of 
land to Eusebio M. Gomez, affirmed. ' United States vy. Gomez. 477. 

2. The decree of the superior court of East Florida, confirming a grant of 
land to George Fleming, affirmed. United States v. Fleming’s Heirs. 
478. 

13. The decree of the superior court of East Florida, confirming grants of 
land claimed by Moses E. Levi, affirmed in part. United States v. 
Levi. 479. 

14. The decree of the superior court of East Florida, confirming a grant of 
land to Philip R. Younge, affirmed. United States v. Younge. 484. 

15. The decree of the superior court of East Florida, confirming a concess- 
ion of land by governor Coppinger, to Joseph H. Hernandez, affirmed. 
United States v. Hernandez. 485. : 

16. The decree of the superior court of East Florida, confirming a concess- 
ion of land to John Huertas, by governor Coppinger, in 1817, affirmed. 
United States v. John Huertas. 483. 

17. Confirmation of a Spanish grant of land in Florida, to Philip P. Fatio. 
United States v. Francis P. Fatio etal. 492. 

18. Confirmation of the decree of the superior court of East Florida, in 


favour of a grant of land to Francis P. Fatio. United States v. Gib- 
son etal. 494. 
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FLORIDA TREATY. 
1. Construction of the articles of the treaty between the United States and 
Spain, ceding Florida, relating to the eonfirmation oi grants of land 
made by Spanish authorities, prior to the treaty. United States v. 
Clarke. — 436. 
2. Florida Land Claims. 


FOREIGN JUDGMENT. 

An adjudication made by a Spanish tribunal in Louisiana, is not void be- 
cause it was made after the cession of the country to the United States ; 
for it is historically known that the a¢tual possession of the country was 
not surrendered until some time after the proceedings and adjudication 
in the case took place. It was the judgment, therefore, of a competent 
Spanish tribunal, having jurisdiction of the case, and rendered whilst 
the country, though ceded, was, de facto, in the possession of Spain, 
and subject to Spanish daws. Such judgments, so far as they affect the 
private rights of the parties thereto, must be deemed valid. Keene v. 
M*Donough. 308. 


FRAUD. , ; 

1. It is an admitted principle, that a court of law has concurrent jurisdiction 
with a court of chancery, in cases of fraud. But when matters alleged 
to be fraudulent are investigated in a court of law, it is the province of 
a jury to find the facts,-and determine their character. Gregg v. The 
Lessee of Sayre and Wife. 244. 

2. Fraud, it is said, will never be presumed, though it may be proved by 
circumstances. Now, where an act does not necessarily import fraud ; 
where it has more likely been done through a good than bad motive, 
fraud should never be presumed. Jbid. 

3. Even if the grantor in deeds be justly chargeable with fraud, but the 
grantees did not participate in it; and when they received their deeds 
had no knowledge of it, but accepted the same in.good faith, the deeds 
upon their face purporting to convey a title in fee, and showing the 
nature and extent of the premises: there can be no doubt the deeds do 
give colour of title under the statute of limitation. bid. 


INDICTMENT. 

The defendant was indicted in April 1833, in the cireuit court for the dis- 
trict of Pennsylvania, for passing a counterfeit note of the denomina- 
tion of ten dollars, purporting to be a note of the Bank of the United 
States, with intent to defraud the bank, &c. He pleaded that the note 
described in the indictment had been heretofore given in evidence on 
the trial of the defendant, upon a former indictment found against him 
for passing another counterfeit ten dollar note ; upon which indictment 
he had been acquitted. By the court: The offence for which the de- 
fendant was indicted, and to which indictment he pleaded the plea of 
a former acquittal, was entirely a distinct offence from that on which 
the verdict of acquittal was found. The plea does not show that he had 
ever been indicted for-passing the same counterfeit bill, or that he had 
ever been put in jeodardy for the same offence. The matter pleaded 
is no bar to the indictment. United States vy. Randenbush. 289. 
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In all suits brought against infants, whom the law supposes to be incapable 
of understanding and managing their own affairs, the duty of watching 
over their interests devolves, in a considerable degree, upon the court. 
They defend by guardian to be appointed by the court, who is usually 
the nearest relation not concerned, in point of interest, in the matter in 
question. It is not error, but is calculated to awaken attention, that, 
in this case, though the infants, as the record shows, had parents living, 
@ person not appearing from his name, or shown on the record, to be 
connected with them, was appointed their guardian ad litem. Bank 
of the United States v. Ritchie. 128. 


INJUNCTION. 


A bill for an injunction is not considered an original bill between the same 
parties, as at law: but if other parties are made in the bill, and different 
interests involved, it must be considered, to that extent, at least; an 
original bill. Dunn v. Clarke. 1. 


INQUISITION. 

In conformity with the charter of the Chesapeake and Ohie Canal Com- 
pany, an inquisition, issued at the instance of the company, by a 
justice of the peace, in the county of Washington, District of Columbia, 
addressed to the marshal of the district, was executed and returned to 
the circuit court of the county of Washington, estimating the value of 
the lands mentioned in the warrant, and all the damages the owners 
would sustain by cutting the canal through the land, at one thousand 
dollars. Certain objections being filed to the inquisition, the court 
quashed the same ; and a writ of error was brought on this judgment. 
By the court: The order or judgment, in quashing the inquisition in 
this case, is not final. The law authorises the court, “ at its discre- 
tion, as often as may be necessary, to direct another inquisition to be 
taken.” The order or judgment, therefore, quashing the inquisition, is 
in the nature of an order setting aside a verdict, for the purpose of 
awarding a venite facias de novo. The Chesapeake and Ohio Canal 
Company v. The Union Bank of Georgetown. 259. 


INSURANCE. 


1. In a policy of insurance there was a memorandum stipulating, that “ the 
assurers shall not be liable for any charge, damage or loss which 
may arise in consequence of seizure or detention for or on account of 
illicit trade, or trade in articles contraband of war.” This provision 
is not to be construed, that there must be a legal or justifiable cause 
of condemnation, but that there must be such a cause for seizure or 
detention. Carrington et al. v. The Merchants’ Insurance Company. 
495. 

2. It is not every seizure or detention which is excepted, but such only as 
is made for and on account of a particular trade. A seizure or deten- 
tion, which is a mere act of lawless violation, wholly unconnected with 
any supposed illicit or contraband trade, is not within the terms or spirit 
of the exception. And as little is a seizure or detention, not bona fide 
made upon a just suspicion of illicit or contraband trade, but the latter 
used as a mere pretext or colour for an act of lawless violence: for, 

VOL. Vill. —4 W 
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under such circumstances, it can in no just sense be said to be made 
for or on account of such trade. It is a mere fraud to cover a wanton 
trespass ; a pretence, and not a cause for the tort. To bring a case 
then within the exception, the seizure or detention must be bona fide, 
and upon a reasonable ground. If there has not been an actual illicit 
or contraband trade, there must at least be a well founded suspicion of 
it—a probable cause to impute guilt, and justify further proceedings 
and inquiries ; and this is what the law deems a legal and justifiable 
cause for the seizure or detention. Ibid. 

3. The ship insured, when seized, had not unloaded alt her outward cargo, 
but was still in the progress of the outward voyage originally designated 
by the owners ; she sailed on that voyage from Providence, R.I., with 
contraband articles on board, belonging, with the other parts of the 
cargo, to the owners of the ship, with a false destination and false 
papers, which yet accompanied the vessel ; the contraband articles had 
been landed, before the policy, which was a policy on time, designating 
no particular voyage, had attached ; the underwriters, though taking no 
risks within the exception, were not ignorant of the nature and objects 
of the voyage ; and the alleged cause of the seizure and detention was 
the trade in articles contraband of war, by the landing of the powder 
and muskets, which formed a part of the outward eargo. By the prin- 
ciples of the law of nations there existed, under these circumstances, a 
right to seize and detain the ship and her remaining cargo, and to sub- 
ject them to adjudication for a supposed forfeiture, notwithstanding the 
prior deposit of the contraband goods; there was a legal and justifiable 
cause of seizure. Ibid. 

4. According to the modern law of nations, for there has been some relaxa- 
tion in practice from the strictness of the ancient rules, the carriage of 
contraband guods to the enemy, subjects them, if captured in delicto, 
to the penalty of confiscation; but the vessel and the remaining cargo, 
if they do not belong to the owner of the contraband goods, are not 
subject to the same penalty. The penalty is applied to the latter only, 
when there has been some actual co-operation on their part, in a medi- 
tated fraud upon the belligerents, by covering up the voyage under 
false papers and with a false destination. This is the general doctrine 
when the capture is made in transitu, while the contraband goods are 
yet on board. But when the contraband goods have been deposited at 
the port of destination, and the subsequent voyage has thus been dis- 
connected with the noxious articles, it has not been usual to apply the 
penalty to the ship or cargo upon the return voyage, although the lat- 
ter may be the proceeds of the contraband. And the same rule would 
seem, by analogy, to apply to cases where the contratand articles have 
been deposited at an intermediate port on the outward voyage, and 
hefore it had terminated ; although there is not any authority directly 
in point. But in the highest prize courts of England, while the dis- 
tinction between the outward and homeward voyage is admitted to 
govern, yet it is established that it exists only in favour of neutrals 
who conduct themselves with fairness and good faith in the arrange- 
ment of the voyage. If, with a view to practise a fraud upon the bel- 
ligerent, aud to escape from his acknowledged right of capture and 





detention, the voyage is disguised, and the vessel sails under false 
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papers and with a false destination, the mere deposit of the contraband 
in the course of the voyage, is not allowed to purge away the guilt of 
the fraudulent conduct of the neutral. Ibid. 

5. When there has been a bona fide seizure and detention for and on ac- 
count of illicit or contraband trade, and by a clause in the policy of 
insurance it was agreed that ** the assurers should not be liable for any 
charge, damage or loss, which may arise in consequence of seizure or 
detention for or on account of illicit trade, or trade in articles contra- 
band of war,”’asentence of condemnation or acquittal, or other regular 
proceeding to adjudication, is not necessary to discharge the under- 
writers. If the seizure or detention be lawfully made for or on account 
of illicit or contraband trade, all charges, damages and losses consequent 
thereon, are within the scope of the exception. They are properly 
attributable to such seizure and detention as the primary cause, and 
relate back thereto. If the underwriters be discharged from the primary 
hostile act, they are discharged from the consequences of it. Ibid. 

6 Insurance was effected in Boston, Massachusetts, on the ship Dawn, from 
New York to the Pacific ocean, on a whaling voyage, and until her 
return. The letter ordering insurance was written in New York, by 
the owner of the ship, who resided there; and the ship was represented 
to be a ‘*coppered ship.”” The ship, on the outward passage, struck 
at the Cape de Verd Islands, and knocked off a part of her false keel, 
but proceeded on her voyage and continued cruising, and encountered 
some heavy weather, until she was finally compelled to return to the 
Sandwich Islands; where she arrived in a leaky condition, and upon 
examination by competent surveyors she was found to be so entirely 
perforated by worms in her keel, stem and stern post, and some of her 
planks, as to be wholly innavigable: and being incapable of repair at 
that place, she was condemned and sold. The vessel, on her outward 
voyage, had put into St Salvador, and both at the Cape de Verds, and 
at St Salvador, her bottom was examined by swimmers. It was in 
evidence, that the terms “a coppered ship,” had a different meaning, 
and were diffeyently understood in Boston and in New York. Held, 
that the assured, in making the representation in the letter, was bound 
by the usage and meaning of the terms contained therein, in New 
York, where the letter was written and his ship was moored, and not 
by those of Boston, where the insurance was effected. Hazard’s Ad- 
ministrators v. The New England Marine Insurance Company. 
557. 

7. A representation to obtain an insurance, whether it be made in writing 
or by parol, is collateral to the policy ; and as it must always influence 
the judgment of underwriters, in regard to the risk, it must be substan- 
tially correct. It differs from an express warranty; as that always 
makes a part of the policy, and must be strictly and literally performed. 
Ibid. 

8. The underwriters are presumed to know the usages of foreign ports to 
which insured vessels are destined ; also the usages of trade, and the 
political condition of foreign nations. Men who engage in this business 
are seldom ignorant of the risks they incur ; and it is their interest to 
make themselves acquainted with the usages of the diflerent ports of 
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their own country, and also those of foreign countries. This knowledge is 
essentially connected with their ordinary business; and by acting on 
the presumption that they possess it, no violence or injustice is done to 
their interests. Ibid. 

9. It is upon the representation, that the underwriters are enabled to calcu- 
late the risk, and fix the amount of the premium; and if any fact ma- 
terial to the risk be misrepresented, either through fraud, mistake or 
negligence, the policy is avoided. ‘It is therefore immaterial in what 
way the loss may arise, where there has been. such a misrepresentation 
as to avoid the policy. J bid. 

10. The judge of the circuit court, on the trial of the case, charged the 
jury, that “ if they should find that in the Pacific ocean worms ordina- 
rily assail and enter the bottoms of vessels, then the loss of a vessel 
destroyed by worms would not bea loss within the policy.”” By the 
court: In the form in which this instruction was given, there was no 
error, Ibid. 

11. The circuit court instructed the jury, “ that if there was no misrepresen- 
tation in regard to the ship, and she substantially corresponded with the 
representation, still if the injury which occurred to the vessel at the 
Cape de Verds were reparable, and could have been repaired there, or 
at St Salvador, or at any other port at which the vessel stopped in the 
course of the voyage, the master was bound to have caused such repairs 
to be made, if they were material to prevent any loss. And if he 
omitted to make such repairs, because he did not deem them necessary ; 
and if by such neglect alone the subsequent loss of the ship by worms 
was occasioned, the underwriters are not liable for any such loss.” By 
the court: If the loss by worms is not within the policy, as has been 
decided, the court did not err in giving this instruction. ‘The negli- 
gence or vigilance of the master would be of no importance under the 
circumstances, in regard to the liability of the underwriters. Ibid. 


JURISDICTION. 

1, The complainants filed their bill in the circuit court of Ohio, praying for 
an injunction to a judgment in an ejectment, and for a conveyance of 
the premises. All the complainants were residents in the state of Ohio, 
and so were the defendants. The judgment was obtained in the circuit 
court by G., a citizen of Virginia, and the defendant Clarke holds the 
jand recovered under the will of G. in trust. Jurisdiction may be sus- 
tained, so far as to stay execution at law against D. He is the repre- 
sentative of Graham, and although he is a citizen of Ohio, yet this fact, 
under the circumstances, will not deprive this court of an equitable con- 
trol over the judgment. But beyond this, the decree of this court can- 
not extend. Dunn v. Clarke. 1. 

2. Of the action at law, the circuit court had jurisdiction, and no change in 
the residence or condition of the parties can take away a jurisdiction 
which has once attached. If G. had lived, the circuit court might have 
issued an injunction to his judgment at law without a personal service 
of process, except on his counsel ; and as D. is his representative, the 
court may do the same thing, as against him. The injunction bill is 
not considered an original bill between the same parties, as at law : but 
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if other parties are made in the bill, and different interests involved, it 
must be considered to that extent, at least, an original bill; and the 
jurisdiction of the circuit court must depend upon the citizenship of the 
parties. Ibid. 

3. Several persons are made defendants who were not parties or privies to 
the suit at law, and no jurisdiction as to them can be exercised, by this 
or the circuit court. But as there appear to be matters of equity in the 
case, which may be investigated by a state court ; it would be reason- 
able and just to stay all proceedings on the judgment until the com- 
plainants shall have time to seek relief from a state court. Ibid. 

4. The district court, as a court of original jurisdiction, has general jurisdic- 
tion of all causes of admiralty and maritime jurisdiction ; without refer- 
ence to the sum or value of the matter in controversy. But the appel- 
late jurisdiction of this court and of the circuit courts, depends upon the 
sum or value of the matter in dispute between the parties, having inde- 
pendent interests. Stratton v. Jarvis etal. A. 

5. The pleadings in the cause brought up the question, whether an act of the 
legislature of the state of Missouri, by virtue of which the certificates 
in the nature of bills of credit were issued, and which formed the con- 
sideration of a writing obligatory, upon which a suit had been instituted 
by the state, on which the judgment of the state court was rendered, 
be constitutional or not, directly and plainly before the court; and the 
decision of the state court was in favour of its validity. Consequently 
the case is within the twenty-fifth section of the judicial act. Byrne 
v. The State of Missouri. 40. 

6 The plaintiffs in error filed a petition for freedom in the circuit court of 
the United States for the county of Washington, and they proved that 
they were born in the state of Virginia, as slaves of Richard B. Lee, now 
deceased, who moved with his family into the county of Washington 
in the district of Columbia about the year 1816, leaving the petitioners 
residing in Virginia as his slaves, until the year 1820, when the peti- 
tioner Barbara was removed to the county of Alexandria in the district 
of Columbia, where she was hired to Mrs Muir, and continued with her 
thus hired for the period of one year. That the petitioner Sam was in 
like manner removed to the county of Alexandria, and was hired to 
general Walter Jones for a period of about five or six months. That 
after the expiration of the said periods of hiring, the petitioners were 
removed to the said county of Washington, where they continued to 
reside as the slaves of the said Richard B. Lee until his death, and 
since as the slaves of his widow, the defendant. On the part of the 
defendant in error a preliminary objection was made to the jurisdiction 
of this court, growing out of the act of congress of the 2d of April 1816, 
which declares that no cause shall be removed from the circuit court 
for the district of Columbia to the supreme court by appeal or writ of 
error, unless the matter in dispute shall be of the value of one thousand 
dollars, or upwards. By the court: The matter in dispute in this case, 
is the freedom of the petitioners. The judgment of the court below is 
against their claims to freedom; the matter in dispute is, therefore, to 
the plaintiffs in error, the value of their freedom, and this is not suscep- 
tible of a pecuniary valuation. Had the judgment been in favour of the 
petitioners, and the writ of error brought by the party claiming to be the 
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owner, the value of the slaves as property, would have been the matter 
in dispute, and affidavits might be admitted to ascertain such value. 
But affidavits, estimating the value of freedom, are entirely inadmissible ; 
and no doubt is entertained of the jurisdiction of the court. Lee v. 
Lee. AA. 


7. A petition, filed in the district court of Louisiana, averred, that the plain- 


tiff, Richard Raynal Keene, is a citizen of the state of Maryland, and 
that James Brown, the defendant, is a resident of the state of Louisiana, 
holding his fixed and permanent domicil in the parish of St Charles. 
By the court: The decisions of this court require, that the averment of 
jurisdiction shall be positive, that the declaration shall state expressly 
the fact on which jurisdiction depends. It is not sufficient that juris- 
diction may be inferred, argumentatively, from its averments. Brown 
v. Keene. 112. 


8. A citizen of the United States may become a citizen of that state in which 


he has a fixed and permanent domicil; but the petition does not aver 
that the plaintiff is a citizen of the United States. Ibid. 


9. The constitution extends the judicial power to “ controversies between 


citizens of different states ;” and the judicial act gives jurisdiction, “ in 
suits between a citizen of the state where the suit is brought, and a 
citizen of another state.”” Ibid. 


. It is an admitted principle, that a court of law has concurrent jurisdic- 


tion with a court of chancery, in cases of fraud. But when matters 
alleged to be fraudulent are investigated in a court of law, it is the pro- 
vince of a jury to find the facts and determine their character. Gregg 
v. The Lessee of Sayre and wife. 244. 


11. T. Boon, a citizen and resident of Pennsylvania, filed a bill in the cir- 


cuit court of Kentucky against W. Chiles and others, praying that the 
defendant and such others of the defendants as may hold the legal title 
to certain lands, may be decreed to convey them to him, and for gene- 
ral relief. The bill states, that Reuben Searcy, being entitled to one 
moiety of a settlement and pre-emption right of fourteen hundred acres 
of land, located in Licking, sold the same to William Hay in Septem- 
ber 1781, and executed a bond for a conveyance. In December fol- 
lowing, Hay assigned this bond to George Boon, who, in April 1783, 
assigned it to the plaintiff. Hay, while he held the bond, obtained an 
assignment of the plat and certificate of survey, which he caused to be 
registered ; and the patent was issued in his name in 1785. In 1802, 
the plaintiff made a conditional sale of this land to Hezekiah Boon, but 
the conditions were not complied with, and the contract was considered 
by both parties as a nullity. Yet a certain William Chiles, and the said 
Hezekiah Boon and George Boon, fraudulently uniting the plaintiff’s 
name with their own, without his consent or knowledge, filed a bill in 
chancery, praying that the heirs of Hay might be decreed to convey 
the legal title to the said William Chiles, who claimed the right of 
Searcy through the plaintiff, under his pretended sale to Hezekiah Boon. 
A decree was obtained, under which a conveyance was made to*Chiles, 
by a commissioner appointed by the court. The plaintiff avers his total 
ignorance of these transactions at the time, and disavows them. While 
this suit was depending, the decree of Bourbon court was reversed in 
the court of appeals of the state, and the canse remanded to that court 
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for farther proceedings. The complainant died, and the suit was re- 
vived in the name of his heirs. The complainants amended their bill, 
showing a reversal of the decree of Bourbon court, and making the 
heirs of Hay defendants, and praying a conveyance from them. Their 
amended bill is not in the record. They also filed an amended bill, 
making the heirs of George Boon parties, and stating that his heirs dis- 
claimed all title to the property. One of them answered and disclaimed 
title. It is not stated whether process was, or was not executed on the 
other heirs of George Boon. The defendant, William Chiles, in his 
answer states, that there were other heirs of Hay than those mentioned 
in the bill and made defendants, who are not residents of Kentucky. 
The circuit court of Kentucky were divided in opinion on two 
questions which were certified to this court as follows. 1st. This 
court being then divided, and the judges opposed in opinion as to 
the jurisdiction over the case, and unable therefore to render a decree 
on the merits, they resolve to adjourn that question to the supreme 
court : to wit, under all the circumstances appearing as above, can this 
court entertain cognizance of the case, 2d. The judges were also 
opposed in opinion on the point, whether the complainants were enti- 
tled to a decree, in the absence of any proof that the persons made 
defendants in the amended bill, as heirs of George Boon, were, in 
fact, his heirs. Both of which points occurred, and became material in 
this case. By the court: The question between the plaintiffs, and 
the defendant William Chiles, is within the jurisdiction of the circuit 
court for the district of Kentucky, and may be decided by that court, 
though Hay’s heirs were not parties to the suit. That they were made 
parties, cannot oust the jurisdiction as between those who are. properly 
before the court. Boon’s Heirs v. Chiles et al. 532. 

12. It is not intended to say, that where there are several heirs, some out of 
the jurisdiction of the court, a decree may not be made for a convey- 
ance of their own shares, from those on whom process has been served ; 
but it is not thought necessary to decide that question in this case as 
itis stated. Ibid. 

. The principles settled in the answer to the first question decide the se- 
cond. George Boon’s heirs are not necessarily defendants. They can 
have no interest in the contest, nor is any decree asked against them. 
If they are made defendants, and the answer admits that they are heirs, 
as is admitted by the defendant who has answered, no farther proof can 
be required. If they do not answer, and the process is executed, so 
that the bill is taken for confessed, no farther proof is necessary. If 
the process be not executed they are not before the court. J bid. 


2 


— 
© 


JURY, AND TRIAL BY JURY. 
When the intention with which an act is done becomes the subject of in- 
quiry, it belongs exclusively to the jury to decide. Whatever is done 
_in fraud of law, is done in violation of it. Lee v. Lee. 44. 


LANDS, AND LAND TITLES. 
1. The following entry of lands in Kentucky is invalid. ‘“ May 10th, 1780, 
Reuben Garnett enters one thousand one hundred and sixty-four and 
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two-thirds acres, upon a treasury warrant, on the seventh big fork, 
about thirty miles below Bryant’s station, that comes in on the north 
side of North Elkhorn, near the mouth of said creek, and running upon 
both sides thereof for quantity.’ It is a well settled principle, that if 
the essential call of an entry be uncertain as to the land covered by 
the warrant, and there are no other calls which control the special 
call, the entry cannot be sustained. In the case under consideration, 
there are no calls in the entry which control the call for the “ seventh 
big fork,” and that this call would better suit a location at the mouth of 
M’Connell’s than at Lecompt’s run, has been shown by the facts in the 
ease. This uncertainty is fatal to the complainant’s entry. Garnett 
et al. v. Jenkins et al. 75. 

. To constitute a valid entry, the objects called for must be known to the pub- 
lic at the time it was made, and the calls must be so certain as to enable 
the holder of a warrant to locate the vacant land adjoining. It is not 
necessary that all the objects called for shall be known to the public, 
but some one or more leading calls must be thus known, so that an in- 
quirer, with reasonable diligence, may find the land covered by the 

warrant. J bid. 

3. If an object called for in an entry is well known by two names, so that it 
can be found by a call for either, such a call will support the entry. 
Ibid. 

4. Some of the witnesses say, that being at Bryant’s station, with the calls 
of Garnett’s entry to direct them, they could have found his land on 
Lecompt’s run, without difficulty. If this were correct, the entry must 
be sustained, for it is the test by which a valid entry is known. bid. 

5. If the complainants clearly sustain their entry by proof, their equity is 
made out, and they may well ask the aid of a court of chancery to put 
them in possession of their rights. But, if their equity be doubtful, if 
the scale be nearly balanced, if it do not preponderate in favour of the 
complainants, they must fail. Ibid. 

LEX LOCI AND LEX FORI. 

1. The general principle adopted by civilized nations is, that the nature, 
validity and interpretation of contracts, are to be governed by the laws 
of the country where the contracts are made, or are to be performed. 
But the remedies are to be governed by the laws of the country where 
the suit is brought ; or, as it is compendiously expressed, by the lex 
fori. No one will pretend, that because an action of covenant will lie 
in Kentucky, on an unsealed contract made in that state, therefore a 
like action will lie in another state, where covenant can be brought only 
on a contract under seal, Bunk of the United States v. Donnally. 
361. 

2. It is an appropriate part of the remedy which every state prescribes to 
its own tribunals, in the same manner in which it prescribes the times 
within which all suits must be brought. The nature, validity and inter- 
pretation of the contract, may be admitted to be the same in other 
states ; but the mode by which the remedy is to be pursued, and the time 
within which it is to be brought, may essentially differ. The remedy on 
a contract made out of the state, by a suit in Virginia, must be sought 
within the time, and in the mode, and according to the descriptive cha- 
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racters of the instrument, known to the laws of Virginia ; and not by 
the description and characters of it, presented in another state. bid. 


3. An instrument may be negotiable in one state, which yet may be incapa- 


LIEN. 








ble of negotiability by the laws of another state; and the remedy must 
be in the courts of the latter on such instrument, according to its own 
laws. Ibid. 


4. Contract. 


LIABILITY OF THE UNITED STATES FOR COSTS. 
United States v. Ringgold. 150. 


1. Mortgagor and Mortgagee. 
2. It is understood to be settled in Virginia, that no judgment against the 


executors can bind the heirs, or in any manner affect them. It could 
not be given in evidence against them. Deneale vy. Stump’s Execu- 
tors. 528, 


LIMITATION OF ACTIONS. 


1. The eighth section of the statute of limitations of Pennsylvania, fixes the 


limitation of twenty-one years as taking away the right of entry on 
lands: and the ninth section provides, that if any person or persons, 
having such right or title, be or shall be, at the time such right or title 
first descended or accrued, within the age of twenty-one years, femes 
covert, &c., then such person or persons, and the heir or heirs of such 
person or persons shall and may, notwithstanding the said tweuty-one 
years be expired, bring his or their action, or make his or their entry, &c., 
within ten years after attaining full age, &c. The defendant in error 
was born in 1791, and was twenty-one years of age in 1812. An inter- 
estin the property, for which this ejectment was brought, descended 
to her in 1799. . The title of the plaintiff in error commenced on the 
13th April 1805, under deeds adverse to the title of the defendant in 
error, and all others holding possession of the property under the same. 
On the 13th April 1826, twenty-one years prescribed by the statute of 
limitations for a right of entry against her possession, expired ; and the 
bar was complete at that time, as more than. ten years had run from the 
time the defendant in error became of full age. This suit was not 
commenced until May 1830. Gregg v. The Lessee of Sayre and 
Wife. 244. 


2. Pleas and Pleading. 
3. Chancery and Chancery Practice. 
4. By the Revised Code of Virginia it is enacted, that “ judgments in any 


court of record within this commonwealth where exetution hath not 
issued, may be revived by scire facias or an action of debt, brought 
thereon within ten years next after the date of such judgment, and not 
after.” The proceedings in this case were a scire facias, on a judgment 
against the testator, against his executrix, and au execution on the 
judgment rendered against her on that scire facias. By the Court: The 
writ of scire facias is no more an execution than an action of debt would 
have been; and the execution which was issued on the judgment 
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against the executrix, is not an execution on the judgment against 
George Deneale. Deneale v. Stump’s Executors. 528. 

5. It is understood to be settled in Virginia, that no judgment against the 
executors can bind the heirs, or in any manner affect them. It could 
not be given in evidence against them. bid. 

6. If the defence set up by the defendants in the district court had rested on 
the presumption of payment, the scire facias against the executor would 
undoubtedly have accounted for the delay, and have rebutted that pre- 
sumption: but the statute creates a positive bar to proceeding on any 
judgment on which execution has not issued, unless the plaintiff brings 
himself within one of the exceptions of the act. Proceedings against 
the personal representative, is not one of these exceptions. Ibid. 


MANDAMUS. 

1. The district judge of Louisiana refused to sign the record of a judgment 
rendered in a case by his predecessor in office. By the law of Louisiana, 
and the rule adopted by the district court, the judgment, without the 
signature of the judge, cannot be enforced. It is not a final judgment, 
on which a writ of error may issue, for its reversal. Without the action 
of the judge the plaintiffs can take no step in the case. They can 
neither issue execution on the judgment, nor reverse the proceedings 
by writ of error. Ona motion for a mandamus, the court held: The 
district judge is mistaken in supposing that no one but the judge who 
renders the judgment, can grant a new trial. He, as the successor of 
his predecessor, can exercise the same powers, and has a right to act 
on every case that remains undecided upon the docket, as fully as his 
predecessor could nave done. The court remains the same, and the 
change of the incumbents cannot and ought not, in any respect, to in- 
jure the rights of litigant parties. The judgment may be erroneous, but 
this is no reason why the judge should not sign it. Until his signature 
be affixed to the judgment, no proceedings can be had for its reversal. 
He has, therefore, no right to withhold his signature, where, in the 
exercise of his discretion, he does not set aside the judgment. The 
court, therefore, directed, that a writ of mandamus be issued, directing 
the district judge to sign the judgment. Life and Fire Insurance 
Company of New York v. Wilson’s Heirs. 291. 

2. On a mandamus a superior court will never direct in what manner the 
discretion of an inferior tribunal shall be exercised, but they will, ina 
proper case, require an inferior court to decide. But, so far as it regards 
the case under consideration, the signature of the judge was not a mat- 
ter of discretion. It followed as a necessary consequence of the judg- 
ment, unless the judgment had been set aside by a new trial. The act 
of signing the judgment is a ministerial and not a judicial act. On the 
allowance of a writ of error, a judge is required to sign a citation to the 
defendant in error ; he is required, in other cases, to do acts which are 
not strictly judicial. bid. : 

3. The writ of mandamus is subject to the Jegal and equitable discretion of 
the court, and it ought not to be issued in cases of doubtful right. But 
it is the only adequate mode of relief, where an inferior tribunal refuses 
to act upon a subject brought properly before it. Ibid. 

4. Motion for an attachment against the judge of the northern district o 
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New York, for a contempt of this court, in refusing to obey its manda- 
mus, directing him to reinstate certain suits which had been dismissed 
from the docket of that court, and to proceed to adjudicate them accord- 
ing tolaw. The motion also asked for a rule to show cause why a man- 
damus should not issue to the district judge. By the court: A judge 
must exercise his discretion in those intermediate proceedings which 
take place between the institution and trial of a suit; and if in the per- 
formance of this duty he acts oppressively, it is not to this court that 
application is tobe made. Ea parte Martha Bradstreet. 588. 

5. A mandamus, or a rule to show cause why a mandamus should not issue, 
is asked in the case in’ which a verdict has been given, for the purpose 
of ordering the judge to enter up judgment upon the verdict. The 
affidavit itself shows that judgment is suspended for the purpose of con- 
sidering a motion which has been made for anew trial. The verdict 
was given at the last term, and we understand it is not unusual in 
the state of New York fora judge to hold a motion fora new trial 
under advisement till the succeeding term. There is then nothing ex- 
traordinary in the fact, that the judge should take time till the next term 
to decide on the motion for a new trial. This court entertains no doubt 
of his power to grant it. Ibid. 


MANDATE. 
1. Davis v. Packard. 312. 
2. Proceedings of State Courts. 


MARSHAL OF THE DISTRICT OF COLUMBIA. 

1. The marshal of the District of Columbia, upon the settlement of his ac- 
counts at the treasury, claimed an allowance and credit by the United 
States, for the sum of one thousand one hundred and eleven dollars and 
two cents, being the amount of his poundage fees on a capias ad satis- 
faciendum, against John Gates, at the suit of the United States, and 
upon which Gates was arrested by the defendant, as marshal, and com- 
mitted to jail, and afterwards discharged by order of the United States. 
United States v. Ringgold. 150. 

. Admitting the defendant in an execution to be liable for poundage, if the 
plaintiff releases or discharges him, and thereby deprives the marshal of 
all recourse to the defendant, there can be no doubt that the plaintiff 
would thereby make himself responsible for the poundage. Ibid. 

3. By the statutes of Maryland, relative to poundage fees, in force in the 
county of Washington, in the District of Columbia, the marshal is enti- 
tled to poundage on an execution executed, and they fix the rate of 
allowance : those statutes do not designate which of the parties shall 
pay the poundage. Jbid. 

. It is undoubtedly a general rule, that no court can give a direct judgment 
against the United States for costs, in a suit to which they are a party, 
either on behalf of any suitor, or any officer of the government. But it 
by no means follows, from this, that they are not liable for their own 
costs. No direct suit can be maintained against the United States. 
But when an action is brought by the United States, to recover money 
in the hands of a party, who has a legal claim against them for costs; 
it would be a very rigid principle, to deny to him the right of setting up 
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MARSHAL OF THE DISTRICT OF COLUMBIA. 


such claim in a court of justice, and turn him round to an application 
to congress. If the right of the party is fixed by the existing law, there 
can be no necessity for an application to congress, except for the pur- 
pose of remedy. And no such necessity can exist, when this right can 
properly be set up by way of defence to a suit by the United States. 
I bid. 


5. The discharge, in this case, is absolute and unconditional; and the mar- 


shal had no authority to hold the defendant in custody afterwards. 
Admitting Gates to have been liable for these poundage fees, the mar- 
shal’s power or right to compel payment from him, was taken away by 
authority of the United States, the plaintiff in the suit. And the right 
of the marshal to claim his poundage fees from them, is thereby clearly 
established. Ibid. 


MORTGAGOR AND MORTGAGEE. 


A mortgage was executed and recorded in 1809, and the mortgagee took 


no measures to enforce the payment of the money due upon it until 
1821. In the mean time the property mortgaged was sold by the mort- 
gagor, the mortgagee having given no notice to the purchaser of his 
lien. By the court: If the mortgagee never-did assert any claim, or 
intimate its existence to the purchaser or her friends, he was not re- 
strained from doing so by having released it. But the mortgage deed 
was recorded, and this is considered in law as. notice to all the world, 
and dispenses with the necessity. of personal notice to purchasers. A 
deed cannot with any propriety be said to be concealed, which is placed 
upon the public record, as required by law ; nor can a previous convey- 
ance and delivery of the title deeds to a purchaser, be justly denomi- 
nated collusion, because a subsequent incumbrance is taken on the same 
property. Common prudence would have directed the purchaser to 
search the records of the county, before she paid the purchase money. 
Had she done so, she would have found the deed on record. Itis not 
in proof that he has done any act to deceive or mislead her. He has 
been merely silent respecting a deed which was recorded as the law 
directs. Dick et al. v. Balch et al. 30. 


NEW TRIAL. 


A motion for a new trial is always addressed to the discretion of the court, 


and this court will not control the exercise of that discretion by a cir- 
cuit court, either by a writ of mandamus or on a certificate of division 
between the judges. Life and Fire Insurance Company of New 
York v. The Heirs of Nicholas Wilson. 291. 


PARTNER, AND PARTNERSHIP. . 


1, The priority of the United States does not extend so as tot ake the pro- 


perty of a partner from partnership effects, to pay a separate debt, due 
by such partner to the United States, when the partnership effects are 
not sufficient to satisfy the creditors of the partnership. United States 
v. Hack etal. 271. 


2. It is a rule too well settled to be now called in question, that the interest 





of each partner in the partnership property, is his share in the surplus, 
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PARTNER, AND PARTNERSHIP. 


after the partnership debts are paid; and that surplus only is liable for 
the separate debts of such partner.. Ibid. 


3. Construction of articles of co-partnership, as they related to the expenses 


of the co-partners. Withers v. Withers. 355. 


PLEAS, AND PLEADING. 


1. Action of debt brought by the Bank of the United States upon a promis- 


sory note made in the state of Kentucky, dated the 25th of June 1822, 
whereby, sixty days after date, Campbell, Vaught & Co. as principals, 
and David Campbell, Steeles, and Donnally the defendant, as sureties, 
promised to pay, jointly and severally, to the order of the president, 
directors and company of the Bank of the United States, twelve thou- 
sand eight hundred and seventy-seven dollars, negotiable and payable 
at the office of discount and deposit of the said bank at Louisville, 
Kentucky, value received, with interest thereon, at the rate of six per 
centum per annum thereatter, if not paid at maturity. The declaration 
contained five counts. The fourth count stated, that the principal and 
sureties ‘‘ made their other note in writing,” &c., and thereby pro- 
mised, &c. (following the language of the note), and then proceeded to 
aver “ that the said note in writing, so as aforesaid made, at, &c., was, 
and is a writing without seal, stipulating for the payment of money ; 
and that the same, by the law of Kentucky, entitled an act, &c. (recit- 
ing the title and annexing the enacting clause), is placed upon the same 
footing with sealed writings, containing the same stipulations, receiv- 
ing the same consideration in all courts of justice, and, to all intents 
and purposes, having the same force and effect as a writing under 
seal ;” and then concluded with the usual assignment of the breach, by 
non-payment of the note. The fifth count differed from the fourth 
principally in alleging, “that the principals and sureties, by their cer- 
tain writing obligatory, duly executed by them without a seal, bearing 
date, &c., and here shown to the court, did promise, &c.;” and con- 
tained a like averment with the fourth, of the force and effect of such 
an instrument by the laws of Kentucky. The defendant demurred 
-generally to the fourth and fifth counts; and the district court sustained 
the-demurrers. By the court: The fourth and fifth counts are, upon 
general demurrer, good; and the judgment of the court below, as 
to them, was erroneous. They set out a good and sufficient cause of 
action, in due form of law; and the averment that the contract was 
made in Kentucky, and that, by the laws of that state, it has the force 
and effect of a sealed instrument, does not vitiate the general structure 
of those counts, founding a right of action on the note set forth thereon, 
At most, they are surplusage ; and if they do not add to, they do not 
impair the legal liability of the defendant, as asserted in the other parts 
of those counts. Bank of the United States v. Donnally. 361. 


2. According to the laws of Virginia, the defendant had a 1ight to plead as 








many several matters, whether of law or fact, as he should deem neces- 
sary for his defence, and he pleaded “ nil debet”’ to the three first counts 
of the declaration, on which issue was joined. The defendant also pleaded 
the statutes of limitation of Virginia to the other counts. The court 
held the plea of the statute of limitations a good bar to all the counts, 
and gave judgment in favour of the defendant. The statute of limitations 
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of Virginia, provides that all actions of debt, grounded upon any lending 
or contract, without specialty, shall be commenced and sued within five 
years, next after the cause of such action or such suit, and not after. 
The act of Kentucky of the 4th of February 1812, provides, “ that all 
writings hereafter executed without a seal or seals, stipulating for the 
payment of money or property, or for the performance of any act, duty 
or duties, shall be placed upon the same footing with sealed writings, 
containing the like stipulations, receiving the same consideration in all 
courts of justice, and to all intents and purposes having the same force 
and effect, and upon which the same species of action may be founded, 
as if sealed.” Held, that the statute of limitations of Virginia, preclud- 
ed the plaintiff’s recovery in the court where the action was instituted ; 
the statute pleaded, the statute of Kentucky, not being available in Vir- 
ginia. As the contract upon which the original suit was brought, was 
made in Kentucky, and is sought to be enforced in the state of Vir- 
ginia, the decision of the case in favour of the defendant, upon the plea 
of the statute of limitations, will operate as a bar to a subsequent suit in 
the same state; but not necessarily as an extinguishment of the contract 
elsewhere, and especially in Kentucky. Ibid. 


PRACTICE. 


1. In cases where constitutional questions are involved, unless four judges 
of the court concur in opinion, thus making the decision that of a ma- 
jority of the whole court, it is not the practice of the court to deliver 
any judgment, except in cases of absolute necessity. Briscoe et al. v. 
The Commonwealth’s Bank of Kentucky. 118. City of New York 
v. Miln. 120. 

2. Four judges not having concurred in opinion as to the constitutional 
questions argued in these cases, the court directed that the cases shall 
be re-argued.at the next term. J bid. 

3. A party may, after an appeal has been discussed for informality, if within 
five years, bring up the caseagain. Yeatonetal.v. Lenoxetal. 123. 

4. The plaintiffs united severally in a suit, claiming the retuin of money paid 
by them on distinct promissory notes given to the defendants. They 
are several contracts, having no connexion with each other. These 
parties cannot join their claims in the same bill. Ibid. 

5. Several creditors may not unite in a suit to attach the effects of an ab- 
sent debtor. They may file their separate claims, and be allowed pay- 
ment out of the same fund, but they cannot unite in the same original 
bill. Ibid. 

6. The caption of the bill was in the following terms : “* Thomas Jackson, a 
citizen of the state of Virginia, William Goodwin Jackson and Maria 
Congreve Jackson, cifizens of Virginia, infants, by their father and next 
friend, the said Thomas Jackson v. The Reverend William E. Ashton, 
a citizen of the state of Pennsylvania. Inequity.”” In the body of the 
bill it is stated that “ the defendant is of Philadelphia.” By the court: 
The title or caption of the bill, is no part of the bill, and does not re- 
move the objection to the defects in the pleadings. The bill and pro- 
ceedings should state the citizenship of the parties, to give the court 
jurisdiction of the case. Jackson et al. v. Ashton. 148. 

7. The only difficulty which could arise to the dismissal of the bill, presents 
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itself upon the statement, “‘ that the defendant is of Philadelphia.” If 
this were a new question, the court might decide otherwise ; but the 
decisions of the court, in cases which have heretofore been betore it, 
have been express upon the point. - J bid. 


8. On the opening of the record for the argument of this case, it was found 


that the sum in controversy was Jess than the amount which, according 
to the act of congress, authorises a writ of error, except ona special 
allocatur, from the circuit court of the District of Columbia to this 
court. The provisions of the law permit Writs of error to be sued out 
without such allocatur, when the sum in controversy amounts to one 
thousand dollars, and upwards. United States v. Ringgold. 150. 


9. On the application of the counsel, stating, the questions in the case were 


10. 


of great public importance, and were required to be determined, in order 
to the final settlement of other accounts in which the same principles 
were involved ; the court gave the special allocatur. IJbid. 

The declaration in ejectment was dated on the 22d of May 1831, and 
the judgment was rendered on the 14th of January 1832. The plaintiff 
in ejectment counted on a demise made by Amos Binney, on the Ist 
day of January 1828. His title, as shown in the abstract, commenced 
on the 17th of May 1828, which is subsequent to the demise on which 
the plaintiff counted. The eourt held, that although the demise isa 
fiction, the plaintiff must count on one, which, if real, would support 
his action. Tie counsel for the defendants insisted, that, if the cause 
could not be decided on its supposed real merits, it ought to be remand- 
ed to the circuit court, for the purpose of receiving such modifications 
as will bring before this court those questions of law on which the 
rights of the parties depend. By the court: Where error exists in the 
proceedings of the circuit court, which will justify a reversal of its 
judgment, this court may send back the cause, with such instructions as 
the justice of the case may require. But if, in point of law, the judg- 
ment ought to be affirmed, it is the duty of this court to affirm it. This 
court cannbdt, with propriety, reverse a decision which conforms to law, 
and remand a cause for further proceedings. Lessee of Binney v. The 
Chesapeake and Ohio Canal Company. 214. 


11. In the circuit court of Alexandria, in 1817, several suits were brought 





against sundry individuals, who had associated to form a bank, called 
the Merchants’ Bank of Alexandria. The proceedings were regularly 
carried on in one of them, brought by Romulus Riggs; and a decree 
was pronounced by the court, from which the defendants appealed. 
On a hearing, the decree was reversed and the cause remanded for fur- 
ther proceedings, in conformity with certain principles prescribed in the 
decree of reversal. It appears, that decrees were pronounced in all the 
causes, though regular proceedings were had only in the case of Rom- 
ulus Riggs. Appeals were entered in these cases from the decree of 
the court. Under such circumstances, the court can only reverse the 
decree in each case for want of a bill. Mandeville et al v. Burt et al. 
256. 


. The whole business appearing to have been conducted in the confidence 


that the pleadings in the case of Romulus Riggs could be introduced 
into the other causes, the cases were remanded to the circuit court, 
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with directions to allow bills to be filed, and to proceed thereon accord- 
ing to law. Ibid. 
The district judge of Louisiana refused to sign the record of a judgment 
rendered in a case, by his predecessor in office. By the law of Louisi- 
ana, and the rule adopted by the district court, the judgment, without 
the signature of the judge, cannot be enforced, It is not a final judg- 
ment on which a writ of error may issue, for its reversal. Without the 
action of the judge the plaintiffs can take no step in the case. They 
can neither issue execution on the judgment, nor reverse the proceed- 
ings by writ of error. Life and Fire Insurance Company of New 
York v. The Heirs of Nicholas Wilson. 291. 
On a motion for a mandamus, the court held : The district judge is mis- 
taken in supposing that no one but the judge who renders the judgment, 
can grant a new trial. He, as the successor of his predecessor, can 
exercise the same powers, and has a right to aci on every case that 
remains undecided upon the docket, as fully as his predecessor could 
have done. The court remains the same, and the change of the incum- 
bents cannot and ought not, in any respect, to injure the rights of 
litigant parties. The judgment may be erroneous, but this is no reason 
why the judge should not sign it. Until his signature be affixed to the 
judgment, no proceedings can be had forits reversal. He has, therefore, 
no right to withhold his signature, where, in the exercise of his discre- 
tion, he does not set aside the judgment. The court, therefore, di- 
rected, that a writ of mandamus be issued, directing the district judge 
to sign the judgment. Ibid. 
On a mandamus a superior court will never direct in what manuer the 
discretion of an inferior tribunal shall be exercised, but they will, in a 
proper case, require an inferior court to decide. But, so far as it regards 
the case under consideration, the signature of the judge was not a mat- 
ter of discretion. It followed as a necessary consequence of the judg- 
ment, unless the judgment had been set aside by a new trial. The act 
of signing the judgment is a ministerial and not a judicial act. On the 
allowance of a writ of error, a judge is required to sign a citation to the 
defendant in error; he is required, in other cases, to do acts which are 
not strictly judicial. Ibid. 
A pamphlet relating to a cause depending in the court was sent to the 
judges at their chamber by the agent of one of the parties, without the 
knowledge or approbation of the counsel in the case. The practice of 
the court is not to receive or examine such papers, unless they have 
been presented in court, and shown to the opposite counsel. Mitchell 
v. The United States. 3207. 
Proceedings of State Courts. 
Davis v. Packard et al. 312. 
An appeal was taken at the December term 1832 of the circuit court for 
the district of Columbia, to the January term 1833 of this court; but 
the appeal was not entered to that term, but was entered to January 
term 1834. The case being called for argument, the defendant asked 
for a continuance, which was granted. Brownv. Swann. 43&. 
Continuance. 
Duties on merchandize. 








INDEX. 785 


PRIORITY OF THE UNITED STATES. 


e priority of the United States does not extend so_as to’ take the pro- 
perty of @ partner from partnership effects, to pay a separate debt, due 
by such partner to the United States, when the partnership effects are 
not sufficient to satisfy the creditors of the partnership. United States 
v. Hack et al. .271. 


PROCEEDINGS OF STATE COURTS. 


At a former. term of this court, the judgment of the court for the correction 





of errors of the state of New York, was reversed in this case, this court 
being of opinion that Charles A. Davis being consul-general of the 
king of Saxony, was exeimpted from being sued in the state court, and 
that by reason thereof, the judgment rendered against himi by the court 
for the’correction of errors was erroneous, and ordered and adjudged 
that the judgment of the court for the correction of errors should be, 
aud the saine was thereby reversed;- and that the cause be remanded 
to the court for the correction of errors; with directions to conform its 
judgment to this opinion. A mandate issued in pursuance of this judg- 
ment to the .courtefor-the correction of errors, and that court declared 
and adjudged, « that a consul-general of the king of Saxony is, by the 
constitution and Jaws of the United States, exempt from being sued in 
a state court;” and that court further adjudged that the supreme court 
_ of the state of New York, from which court this case had been brought, 
“Dy axwpit of error, to the court of errors of New York, is a court of gene- 
ral. common law-.jurisdiction, and that the court of errots tas no power, 
jurisdiction or authority, for any.error in fact, of any error than such as 
appears upon the face of the record of the proceedings of the supreme 
court, to reverse a judgment of that court; shat mo other error can be 
».assigned or regarded as a'ground of reversal of the judgment of said 
s me court than such as appears upon the record of the proceedings 
of the said court, and. which relates to questions ‘actually before the 
justices of that court by. a plea to its jurisdiction of otherwise ; and that 
the eourt of-errors is not authorized to notice the allegations “of Davis, 
assigned for error in that court, that he was consu)-general of the king 
of Saxony, or to try or regard said allegation ; and there being no error 
on the face of the record of the proceedings of’ the supreme court of 
New York, the defendant in error was entitled to a jadgment of affirm- 
ance according to the laws of that state, any matter assigned for error 
in fact to the contrary notwithstanding. The court of errors further 
deelared, that for any error in the judgment of the supreme court or its 
proceedings, assignable for error.in fact, the party aggrieved by such 
error may sue out a writ of error coram. vobis, returnable to the supreme 
court, upon which the plaintiff may assign errors in fact; and if such 
fact is admitted or found by the verdiet ‘of the jury, the supreme court 
may revoke their judgment, and for any error in the,judgment of the 
supreme court upon the writ of error coram vobis, the court of errors 
hag jurisdiction upon a writof error té the supreme Court to review the 
last judgment. The defendants in error having, upon the: filing of the 
mandate to the supreme court, applied to the court of errors.to dismiss 
the writ of error to the supreme court of that state, the same was 
quashed, and the defendants in error adjudged to recover their costs 
against the plaintiff in error. By the court: If the jurisdiction of the 
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cout for the correction of errors does not, according to the laws by which 
the judicial system of New ‘York is organized, enable that court to notice 
errors in fact in the proceedings of the supreme court not apparent on the 
face of the record, it is difficult to. perceive how that court could conform 
its judgment to that of this court, otherwise than by quashing. its writ of 
error to the supreme court. The judgment of the court of errors of New 
York was affirmed. Davis v. Packard et al. 312. 


RECORDING OF DEEDS. ; 

1. The acts of 1715 and 1766 of Maryland, require that all conveyances of 
land shall be enrolled in the records of the same county where the lands, 
tenements or hereditaments conveyed by such deed or conveyance do 
lie, or in the provincial court, as the case may be. . The courts of Ma- 
ryland are understood to have decided, that copies of deeds thus enrolled 
may be given in evidence: Dick et al. v. Balch et al. 30. 

2. Copies of deeds that are not required to be enrolled, cannot be admitted 
in evidence ; but deeds-of bargain and sale are, by the laws of the state, 
required to be enrolled; and, by the uniform tenor of the decisions of 
the courts of the state, exemplifications of records of deeds of bargain 


and sale are as good and competent evidence as the originals themselves. 
Ibid. ; 


RULES OF COURT. 

1. The -twentieth of the rules made by this court at February term 1822, 
for the regulation of proceedings in‘ the circuit courts in equity causes, 
presgribes, “if a plea or demurrer be overruled, no other plea or de- 
mourrer shall be thereafter received; and the defendant shall proceed to 
answer the plaintiff’s bill; and if, he fail to do so within two calendar 
months, the same, or so much thereof as was covered by. the plea or 
demurrer, may be taken for eonfessed, and the ‘matter thereof be de- 
creed accordingly.” Bank of the United States v. White et al. 262. 

2. By the terms of this rule, po service of any copy of an in{erlocutory de- 
cree, taking the bill pro confesso,/is necessary, before the final decree ; 
and therefore it cannot be insisted on as a matter of right, or furnish a 
proper ground for a bill of review. If the circuit court should, as mat- 
ter of favour and discretion, enlarge the time. for an answer, or require 
the service of a copy before the final decree ; that may furnish a ground 
why that court should not proceed to a final decree, until such order 
was complied with. But any omission to comply with it, would be a 

‘mere irregularity in its practice ; and if the court should afterwards pro- 
eeed to make a final decree without it, would not be error for which a 
bill of review lies ; but it would be to be redressed, if at all, by an order 
to set aside the decree for irregularity, while the court retained possess- 
ion and power over the decree and the cause. J bid. 

3. No practice of the circuit court, inconsistent with the rules of practice es- 


tablished by this court for the circuit courts, can be admissible to con- 
trolthem. J bid. 


SALVAGE. ) 
1. Admiralty and Admiralty Practice. 
2. Stratton v. Jarvis and Brown. 4. 
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SEAMEN’S WAGES. 


Seamen have a lien prior to that of the holder of a bottomry bond for their 
wages ; but the owners are also personally liable for such wages; and 
if the bottomry holder is compelled to discharge that lien, he has a re- 
sulting right to compensation over, against the owners; in. the same 


manner as he would have, if they had previously mortgaged the ship. 
The Virgin. 538. 


SEIZURE FOR A VIOLATION OF THE DUTY LAWS. 

1. A seizure was made in the port of New Orleans, under the sixty-seventh 
section of the act of 1799, for the collection of duties (3 Vol. L. U. S.) 
which authorizes the collector, where he shall suspect a false and fraud- 
ulent entry to have been made of any goods, wares or merchandises, to 
cause an examination to be made, and if found to differ from the entry, 
the merehandize is deelared to be forfeited, unless it shall be made to 
appear to the collector, or to the court in which a prosecution for the 
forfeiture shall be had, that such difference proceeded from accident or 
mistake, and not from an intention to defraud the revenue. After hear- 
ing the testimony offered in the cause, the court decreed and ordered, 
that the property seized be restored to the claimant, upon the payment 
of a duty of fifteen percent ad valorem ; that the libel be dismissed, and 

«hat probable cause of seizure be certified of record. The United States 
appealed from this decree. United States v. 112 Casks of Sugar. 277. 

2. The court not being able to decide, from the evidence sent up with the 
record, that the article, in point of fact, differs from the entry at the 
customhouse, affirmed the decree of the court below. Ibid. 


, 
SLAVERY IN THE DISTRICT OF COLUMBIA. 

1. The plaintiffs in error filed a petition for freedom in the circuit court of 
the United States for the county of Washington, and they proved that 
they were born in the state of Virginia, as slaves of Richard B. Lee, 
now deceased, who moved with his family into the county of Washing- 
ton in the district of Columbia about the year 1816, leaving the peti- 
tioners residing in Virginia as his slaves, until the year 1820, when the 
petitioner Barbara was removed to the county of Alexandria in the dis- 
trict of Columbia, where she was hired’ to Mrs Muir, and continued 
with her thus hired for the period of one year. That the petitioner 
Sam was in like manner removed to the county of Alexandria, and was 
hired to general Walter Jones for a period of about five or six months. 
That after the expiration of the said periods of hiring, the petitioners 
were removed to the said county of Washington, where they continued 
to reside as the slaves of the said Richard B, Lee until his death, and 
since as the slaves of his widow, the defendant. On the part of the 
defendant in error a. preliminary objection was made to the jurisdiction 
of this court, growing out of the act of congress of the 2d of April 1816, 
which declares that no cause shall be removed from the circuit court for 
the district of Columbia to the supreme court ‘by appeal or writ of error, 
unless the matter in dispute shall be of the value of one thousand dol- 
jars, or upwards. By the court: The matter in dispute in this case, is the 
freedom of the petitioners. The judgment of the court below is against 
their claims to freedom ; the matter in dispute is, therefore, to the plain- 
tiffs in error, the value of their freedom, and this is not susceptible of a 
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SLAVERY IN THE DISTRICT OF COLUMBIA. 


pecuniary valuation. Had the,judgment been io favour of the petition- 
ers, and the writ of error brought by the party claiming to be the owner, 
the value of the slaves as property, would have been the matter in dis- 
pute, and affidavits might be admitted to ascertain such ‘value. But 
affidavits, estimating the value of freedom, are entirely inadmissible ; 
and no doubt is entertained of the jurisdiction of the court. Lee v. 
Lee. 44. 


2. The circuit court refused to instruct the jury that if they should believe 





from the evidence that the bringing the petitioners from Virginia to 
Alexandria, by their owner, and hiring them there, was merely coloura- 
ble, with intent to evade the law, that then the petitioners are entitled 
to their freedom. By the Maryland law of 1796, it is declared, that it 
shall not be lawful to import or bring into this state by land or water, 
any negio, mulatto, or other slave, for sale, or to reside within this state. 
And any person brought into this state as a slave, contrary to this act, if 
a slave before, shall thereupon cease to. be the property of the person so 
importing, and shall be free, And by the act of congress of the 27th of 
February.1801, it is provided, that the laws of the state of Maryland, as 
they then existed, should be, and continue in force in that part of the 
district, which was ceded by that .state-to the United-States. The 
Maryland law of 1796 is, therefore, in force in the eounty of Washing- 
ton ; and the petitioners, if brought directly from the state of Virginia 
into the county of Washington, would, under the provisions of that 
law, be entitled to their freedom. By the act of congress of the 24th 
of June 1812, it is declared, ‘that hereafter it shall be lawful for any 
inhabitant or inhabitants, in either of the said counties (Washington 
and Alexandria), owning and possessing any slave or slaves therein, to 
remove the same from one county into the other, and to exercise, freely 
and fully, all the rights of property, in and over the said slave or slaves 
therein, which would be exercised over him, her or them, in the county 
from whence the removal was made.” J Did. 


8. The court erred in refusing to give the fourth instruction prayed on the 


part of the petitioner, which asked that it should be submitted to the 
jury whether, from the evidence, the bringing of the petitioners from 
Virginia to Alexandria, and the hiring them there, was not merely 
colourable, with intent to evade the law. Jbid. 


4. Patrick M’Catchen, of Tennessee, died in 1810, having previously made 


his last will and testament; by which will, among other things, he 
bequeathed to his wife Hannah, during her natural life, all his slaves, 
and provided that they, naming them, should, at the death of his wife, 
be liberated from slavery, and be for ever and entirely set free; except 
those that were not of age, or should not have arrived at the age of 
twenty-one years at the death of his wife ; and those were to be sub- 
ject to the control of his brother and brother-in-law, until they were of 
age, at which period they were to be set free. As to Rose, one of the 
slaves, the testator declared, that she and her children, after the death 
of his wife, should be liberated from slavery, and for ever and entirely 
set free. Two of the slaves, Eliza and Cynthia, had children born after 
the death of the testator, and before the death of his wife : nothing was 
said in the will as to the children of Eliza and Cynthia. After the 
decease of the wife, the heirs of the testator claimed all the slaves, and 
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their increase, as liable to be distributedsto, and among the next of kin 
of the testator ; alleging, that, by the laws of Tennessee, slaves cannot 
be set free by last will and testament, or by any direction therein. 
That if the law does authorize emancipation,, they are still slaves 
-until the period for emancipation; and that the increase, born after the 
death of the testator, and before their mothers were actually set free, 
were slaves, and as such were Jiable to be distributed. By the court : 
The laws of Tennessee fully authorize the emancipation of slaves, in the 
manner provided by the last will and testament of Patrick M’Cutchen. 
M’ Cutchen et al. v. Marshall et al. _ 220. 

5. As a-general proposition, it would seem a little extraordinary to contend, See* 
that the oWner of property is not at liberty to renounce his right to it, 
either absolutely, or in any modified manner he may think proper. As 
between the owner and his slave, it would require the most explicit 
prohibition by law, to restrain this right. Considerations of policy, 
with respect to this species of property, may jusiify legislative regula- 
tion, as to the guards and checks under which such manumission shall 
take place ; especially, so as to provide against the public’s becoming 
chargeable for the maintenance of slaves'so manumitted. J bid. 

6. It is admitted to be a settled rule in the state of Tennessee, that the issue 
of a female slave follows the condition of the mother. : If, therefore, 
Eliza and Cynthia were slaves when their children were born, it will 
follow, as matter of course, that their children are slaves also. If this 

was an open question, it might be urged with some force, that the con- 
dition of Eliza and Cynthia, during the life of the widow, was not that 
of absolute slavery; but was, by the will, converted into a modified 
servitude, to end upon the death of the widow, or on their arrival at 
the age of twenty-one years, should she die before that time. If the 
mothers were not absolute slaves, but held in the condition just men- 
tioned, it would seem to follow, that their children would stand in the 
same condition, and be entitled to their freedom on their® arrival at 
twenty-one years of age. But the course of decisions in the state of 
Tennessee, and some other states where slavery is tolerated, goes very 
strongly, if not conclusively, to establish the priaciple, that females thus 
situated, are considered slaves. That it is only a conditional manumiss- 
ion, and until the contingency happens, upon which the freedom is to 
take effect, they remain, to all intents and purposes, absolute slaves. 
The court do not mean to disturb this principle. The children of Eliza 
and Cynthia must, therefore, be considered slaves. J bid. 


STAY OF PROCEEDINGS. 


Several persons were made defendants who were not parties or privies to 
the suit at law, and no jurisdiction as to them can be exercised, by this 
or the circuit court. But as there appear to be matters of equity in the 
case, which may be investigated by a state court ; it would be reasona- 

, ble and just to stay all proceedings on the judgment until the complainants 
shall have time to seek relief from a state court. Dunnv. Clarke. 1. 


SUPREME COURT OF THE UNITED STATES. 


1. In cases where constitutional questions are involved, unless four judges 
of the court concur in opinion, thus making the decision that of a ma- 
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jority of the whole cgurt, it is not the practice ‘of the court to deliver 
any judgment, except in cases of absolute necessity. Briscoe et al. v. 
The Commonwealth’s Bank of Kentucky. 118. City of New York 
v. Milne. 120, 

4 2. Four judges not having concurred in opinion as to the constitutional 
questions argued in these cases, the court directed that the cases shall 
shall be re-argued at the next term. J bid. 


SURETIES. 
1. The sureties in the bond ofa contractor, given to secure the performance 
of a contract for the supply of rations for the troops of the United 
States, are not responsible for any balanee in thé hands of the con- 
tractor, at the expiration of the contract, of advances made to him, not 
on account of that particular contract exclusively, but on account of 
that and other contracts, as a common fund for supplies, where accounts 
of the supplies, «he expenditures and the funds, had all been throughout 
blended-indiscriminately by both parties, and no separate portion had 
been designated, or set apart for the contract of 1818. United States 
v. Orr’s Administrafor. 399. . 
2. To say that the sureties in the bond should be liable for the whole balance 
would be to say, that they should be liable for advances made under 
any other contracts; and if not liable for the whole, the very case sup- 
posed in the instruction precludes the possibility of any legal separation 
of the items of the balance. Each and all of them are blended, per 
my et pet tout, as a common fund. The case indeed, in the principles 
which must govern it, ranges itself under that large elass of cases, 
where a party, bound for the fidelity of a clerk or other agent of A, as 
. keeper of his money or accounts, is held not liable for acts done as the 
keeper of the money or accounts of A and B. And in the present suit 
there is no difference in point of law between the liability of the prin- 
cipal and that of the sureties upon the-bond. It is the same contract, 
as to both; and binds both or neither. The United States are not, 
however, without remedy; for there can be'no doubt, that an action 
in another form would lie against the contractor for any balance, how- 
ever received, which remained unexpended in his hands after the ter- 
mination of the service for which the advanees were made. J bid. 
3. Contract. 
4. Evidence. 
5. Treasury transcript. 


’ TREASURY TRANSCRIPT. 

1. A treasury transcript, produced in evidence by the United States, in an 
action on a bond for the performance of a contract for the supply of 
rations to the troops of the United States, contained items of charge 
which were not objected to by the defendant. ‘The defendant objected , 
to the following items, as not proved by the transcript: “ Rebruary 
19th, 1818, for warrant 1680, favour of Richard Smith, dated 27th De- 
cember 1817 and 11th February 1848, twenty thousand dollars.” And 
oa the 11th of April of the same year, another charge was made “ for 
warrant No, 1904, for the payment of his two drafts, favour of Alexan- 

der M’Cormick, dated 11th and 17th of March 1818, for ten thousand 
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dollars.” And on the 14th of May of the same year, a charge was made 
** for warrant No. 2038, being in part for a bill of exchange in favour 
of Richard Smith for twenty thousand dollars, twelve thousand eight 
hundred and thirty-two dollars and seventy eight cents.” And. one 
other warrant was charged June 22d, “ for a bill of exchang& in favour 
of Richard Smith, dated June 22d, 1810, four thousand dollars; and 
also a warrant to Richard Smith, per order, for eight thousand dollars,”’ 
These items, the circuit court instructed the jury, were not sufficiently 
proved, by being charged in the account and certified under the act of 
congress. By the court: The officers of the treasury may well certify 
facts which come under their official notice, but they cannot certify 
those which do not come within their own knowledge. The execution 
of bills of exchange and orders for money on the treasury, though they 
may be “ connected with the settlement of an account,’’ cannot be offi- 
cially known to the accounting officers. «In such cases, however, pro- 
vision has been made by law, by which such instruments are made evi- 
dence, without proof of the hand-writing of the drawer. The act of 
congress of the 3d of March 1797, makes all copies of papers relating 
to the settiement of accounts at the treasury, properly certified, when 
produced in court annexed to the transcript, of equal validity with the 
originals, Under this provision, had copies of the bills of exchange 
and orders, on*which these items were paid to Smith and M’Cormick, 
been duly certified and annexed to the transcript, the same effect must 
have been given to them by the circuit court, as if the original had been 
produced and proved. And every transcript of accounts from the trea- 
sury, which contains items of payments made to others, on the autho- 
rity of the person. charged, should have annexed to it a duly certified 
copy of the instrument which authorised such payments. And so in 
every case, where the government endeavours, by suit, to-hold an indi- 
vidual liable for acts of his agent. The agency, on which the act of 
the government was founded, should be made to appear by a duly cer- 
tified copy of the power. The defendant would be at liberty to im- 
peach thie evidence thus certified; and, under peculiar circumstances 
of alleged fraud, a court might require the production of the original in- 
strament. This; howevér, would depend upon the exercise of the dis- 
cretion of the court, and could only be enforced by a continuance of 
the cause until the original should be produced. United States vy. 
Jones. 375. 

2. The following item in the treasury transcript was not admissible in evi- 
dence. * To accounts transferred from the books of the second auditor 
for this sum, standing to his debit, under said contract, on the books of 
the second auditor,.transferred to his debit on those of this officer, 
forty-five thousand dollars.” The act of congress, in making a “ trans- 
cript from the books and proceedings of the treasury” evidence, does 
not mean the statement of an account in gross, but a statement of the 
items, both of the debits and erédits, as they were acted upon by the 

*accounting officers of the department. On the trial, the defendant shall 
be allowed no credit on vouchers, which have not been rejected by the 
treasury officers, unless it was notin his power to have produced them ; 
and how could a proper effect be given to this provision, if the credits 
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be charged in gross? The defendant is unquestionably entitled to a 
detailed statement of the items which compose his account. J bid. 

3. The defendant, in an action by the United States, where.a treasury 
transcript is produced in evidence by the plaintiffs, is entitled to the 
credits given to him in the account; and in claiming those credits, he 
does not waive ’ny objection to the items on the debit side of the ac- 
count. He is unquestionably entitled to the evidence of the decision 
of the treasury officers upon his vouchers, without reference to the 
charges made againsthim. And he may avail himself of that decision, 
without in any degree restricting his right to object to any improper 
charge. The credits were allowed the defendant on the vouchers 
alone, and without reference to the particular items of demand which 
the government might have against him. And the debits, as well as 
the credits, must be established on distinct and ‘egal evidence. Ibid, 

4, The defendant is entitled to a certified statement of his credits, as al- 
lowed by the accounting officers, and he has a right to-claim the full 
benefit of them, in a suit by the government ; and under no circum- 
stances has the government a right to withdraw credits which have 
been fairly allowed. Ibid. 

5. The law has prescribed the mode by which treasury accounts shall be 
made evidence, and whilst an individual may claim the benefit of this 
rule, the government can set up no exemptiofi from its operation. In 
the performance of their official duty, the treasury officers act under 
the authority of law; their acts are public, and affect the rights of in- 
dividuals as well as those of the government. In the adjustment of an 
account, they sometimes act judicially, and their acts are all recorded 
on the books and files of the treasury department. So far as they act 
strictly within the rules prescribed for the exercise of their powers, 
their decisions are, in effect, final; for if anWppeal be made, they will 
receive judicial sanction. Accounts:amounting to many millions annu- 
ally, come under the action of these officers. It is, therefore, of great 
importance to the public, and to individuals, that the rules by which 
they exercise their powers, should be fixed and knoWh. Ibid. 

6. In every treasury account on which suit is brought, the law requires the 
credits to be stated as well as the deBits. These credits the officers of 
the government cannot properly either suppress or withhold. They 
are made evidence in the case, and were designed by the law for the 
benefit of the defendant. Ibid. 

7. O. made a contract with the government to supply. the troops of the United 

. States with rations within a certain district, and executed a bond and 
contract agreeably to the usages of the war department. The United 
States brought an action against O. on the bond, and gave in evidence 
the contract annexed to the bond, and a treasury statement, which 
showed a balance against O. The United States also gave in evidence 
another transcript to prove that O., under a previous account, had been 
paid a balance of nineteen th6usand one hundred and forty-nine dollars 
and one cent, stated to be due to him, which was paid to his agent, 
under a power of attorney, and the receipt for the same indorsed on the 
back of the account. The ¢ircuit court instructed the jury, that the 
second transcript was not evidence, per se, to establish the items 
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TREASURY TRANSCRIPT. 
charged to O. Held: that there was no error in this instruction. 
United States v. Jones, 387. 

8. The counsel for the United States also gave in evidence the power of 
attorney to R. Smith, and his receipt, proved by Smith, that the money 7 
received by him, under the said power of attorney, was applied to the 
credit of O. in the Bank of the United States at Washington ; which 
payment the witness supposed was made known to O., though he could 
riot speak positively on the subject, as he did not communicate the 
information to him. And the counsel who offered this evidence stated, 
that he offered it to show that the accounts between O. and the go- 
vernment, under the contract of the 15th of January 1817, had been 
settled up to that time, and that the balance of nineteen thousand one 
hundred and forty-nine dollars and one cent had been paid to Smith, as 
the agent of O., and that he offered the evidence for no other purpose. 
The counsel for the United States then gave in evidence to the jury, a 
subsequent account between O. and the government, under the con- 
tract, And, on the prayer of the defendant, the circuit court instructed 
the jury, “ that the said accounts were not competent per se, upon 
which to charge the defendant or his intestate for any sums therein 
contained, further than the mere payment of money from the treasury 
to the said intestate, or to his authorised agent.”” By the court: The 
items embraced by this instruction were charges made against O. for 
the acts of certain persons, alleged to be his agents, without annexing 
to the transcript copies of any papers showing their agency, or offering 
any proof that they acted under the authority of O. : the circuit court, 
therefore, properly instructed the jury, that the transcript, per se, did 
not prove these items. J bid. 

9. The plaintiffs then proved by R. S. that he received, as the agent of O. 
six thousand three hundred and fifty dollars and ninety-nine cents, on 
warrant No. 5471, under the contract, and that the same was applied to 
the credit of O.in the Bank of the United States at Washington, of 
which payment the witness believed O. had notice. The counsel for 
the plaintiffs stated, that they confined their claim to the above item, 
which was the first one charged in the treasury account exhibited. The 
counsel for the defendant then moved the court to instruct the jury, 
that this account, as also the preceding one offered in evidence by thet 
plaintiffs, was evidence for the defendant, of the items of credits con- 
tained in either; and that in claiming them, he did not admit the de- 
bits ; which instruction was given by the court, and to which an excep- 
tion was taken. By the court: This instruction involves the same 
question which has already been decided, between the same parties, at 
the presentterm. There was no error in giving theinstruction. Ibid. 

10. In the further progress of the trial, the plaintiffs offered to withdraw from 
the jury the said two aecounts mentioned in the preceding exception, 
and all the evidence connected with said accounts, to which the de- 
fendant’s counsel objected, and the court refused the motion. By the 
court: A treasury account which contains credits as well as debits, is 
evidence for the defendant as well as the government ; and unless there 
be an abandonment of the suit by the counsel for the government, it 
has no right to withdraw from the jury, any part of the credits relied on 
by the defendant. J bid. 
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11. The circtit court, on the prayer of the defendant, instructed the jury, 
that the transcript from the books and proceedings of the treasury, can 
only be regarded as establishing such of the items of debit, in the ac- 
count stated in the said transcript, as are for moneys disbursed through 
the ordinary channels of the treasury department, where the transactions 
are shown by its books, and where the officers of the department must 
have had official knowledge of the facts stated : but that the transcript 
is evidence for the defendant of the full amount of the credits therein 
stated ; and that, by relying on the said transcript, as evidence of such 
credits, the defendant does not admit the correctness of any of the 
debits in the said account, of which the transcript is not, per se, evi- 
dence ; and that the said transcript is not, per se, evidence of any of the 
items of debit therein stated,"except the first. By the court: The cor- 
rectness of the principle laid down by the circuit court in this instruc- 
tion, has been recognised by this court, in a case between the same 
parties, at the present term. 1 did. 7 


THE END. 














wits 


